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FOREWORD

1 am very happy to write thisforeword— to welcome yet another
book by my old friend Albert Myint Soe who amidst a busy life has
found time to contribute to the growing local legal literature. It is
true that the Malaysian insurance law is very much based on the Eng-
lish and that our lawyers can find most of what they need in books
published elsewhere. But this book should be of great value to those
practising in this country — because it collects in a convenient volume
local cases i ating the lication of the English-based
law to Malaysian conditions.

In the field of law Malaysia and Singapore are almost one coun-
try and the reader will find very helpful the inclusion by the author
of some Singapore cases.

In these days when so many of us are motorists und home buyers
who are required to take out insurance, there arc but few who are
not sooner or later affected by insurance law — and I am therefore
pleased to see that the author has written this book in easy-to-under-
stand language.

I commend this book to the public.

10th October, 1979.
TUN MOHAMED SUFFIAN
Lord President



PREFACE

This book was prompted by the recent changes made to the
Malaysian Insurance Act, first in 1975 and then in 1978, These deve-
lopments have made Insurance Law somewhat different from that
prevailing in Singapore. A separate book on the Insurance Law of
Malaysia was called for,

The approach I have taken in this book is essentially a practical
one. I have tried to put into a nutshell the various areas of insurance
law and practice. Insurance is a fascinating subject and insurance law
is equally so as it highlights among other things, the eternal problems
that arise from time to time between insurance companies and the in-
sured. These problems are also in no small part due to the activities
of a motley crowd of agents and brokers who may be described as
“insurance intermediaries™. This book makes a modest attempt to
describe these problems and if possible to suggest their solutions.

It must be borne in mind that this book is complementary to any
good English work on Insurance Law. Many English cases are cited
and delved into. It should not be forgotten that the backbone of
Malaysian and Singapore Insurance Law continues to be the law of
England by virtue of the respective Civil Law Acts of hoth countries.
At the same time, this book should be of use to those interested in
Singapore Insurance Law as the general principles applicable are still
the same. To this extent. several Singapore cases are also dealt with.

Readers will notice that decided cases are not voluminously put
in. I have been somewhat selective in this respect and they are here
aimed to give authority to propositions and lend illustrations to
important issues.

In writing this book, I must confess that | found the task both
challenging and interesting. Apart from having to comment on exis-
ting Malaysian decisions in their relevant contexts, there was the pro-
blem of dealing in gray areas of the law such as those concerning life
policies coming under section 23 of the Civil Law Act, more com-
monly known as policies”. There was also the problem of dea-
ling with certain new and far reaching provisions in the Insurance Act
such as those reluting to insurance agents and the doctrine of im-
puted notice. Recent legislation on these tends to put Maluysia
ahead of both Singapore and the United Kingdom and little help




could be obtained from source materials relating to them.

It is hoped that this book will be of interest and use not only to
members of the legal profession, but also to those belonging to the
insurance industry and the world of business. In language, 1 have
aimed at simplicity and | hope not at the expense of lucidity. Non-
lawyers should therefore find this book both readable and compre-
hensible.

Ist October, 1979.
Myint Soe



TABLE OF STATUTES

Page
Age ufMlJorily Act, 1971,
49
Arbitration Act (Revised 1972)
P 167
Arbitration (Amendment) Act, 1979 lEnglAnd] = .} e 203
Australian Life Insurance Act. . o ais o 1
s 81, 82 . i B 83
.83, 84 4 5 . - . 85
s 8BS i e . it E 50
594 e = i . . 101
5. 123-131 5 . . . s 86
Banking Ordinance, 1958, e <a 3 B 1
Civil Law Act, 1956 (Revised 1972)
%3 wy . < o s 18- 2(|
5.403) :
55 -2,18-24, 22."4 48, 49
54,59, 60, 68, 95
$.23 Ee &5 e o . 97-104
s 25 . e 100
‘Companies Act, 1929 (England). =z 7] e o 141
Contracts Act, 1950. .. . - o 56 2,3
s. 1 3 E = i .. 49
17 ER e 5. i 37-39,43
s 18 43,45
5. 30-31 @i 5 o3 o 55
ss 135191 o o . o s 63-68
s 182 e B i 75,76
Contract (Malay States) Enactment, 1930. P B v 31
Contract (Malay States) Amendment and Extension Act, 1974, 31
Conveyancing and Law of Pmpeny Act, 1909 (Slnppme)
s 73 98
Esxait Duly Emclmenl 1941,
106
s 13 106
s 19 a * i s 105
s 50 o v . .. 110,111
Flnoncsmdlbdumy Act, 1967. .. . e . 180
Finance Act 1894 (Eﬂghmi)
4 3 105
Finance Act 1954 lhlgllnd) . & = S 105

s 33(2) == o 7 i 106



Fire Insurance Companies Ordinance, 1948«
Indian Contract Act

Indian Insurance Act.
539

Indian Marricd Women's Property Act, 1874,
56

Insurance Act, 1963 (As amended),

2
3
14

15

154

158

15C

16A

55, 18B-18G
20

208

perem ey

Insurance (Amendment) Act, 1965,
Insurance (Amendment) Act, 1973,

Insurance (Amendment) Act, 1975.
Insurance (Amendment) Act, 1978,

Insurance (Amendment) Act, 1979,
Insurance Act, 1966 (Singapore).
Insurance Companies Act, 1974 (England).
Lasceny Act, 1961 (England).

Law of Property Act, 1925 (England),
s 136 o

Life Assurance Act, 1774 (England).
Life Assurance Act, 1961

Life Assurance Companies Ordinance, 1948.

Life Assurance Companies (Amendment) Act, 1961
Life Assurance Compenies (Compulsory Liquidation) Act, 1962

. 97
1,2-7,13,16
71

90,110, 111
72-74,76, 87

90

86,90

87,90

5

8,90
6,8-11,46,77,
83, 86, 88

11, 12-16, 46,71,
72,81, 85,87, 90

113
6
12,15
240

61
2,20,51,54,56



xii

Page
Malaysia Act.

5 88(3) Ne . . . . 26,30
Marine Insurance Act, 1745 (anhnd) - o s §1
Marine Insurance Act, 1906 anﬂmﬂj 20, 58, 205

58.4-15 52,53

= 18(2) 39

520 48

s 21 206

22 207

523 207

525 s = 207

s27 ¥ o 207-208

528 208

529 208

533 211,212

s34 211

s 35 i = 31 212

539 - e - 220

540 221

55 50-51 60

5 55 216

5 56 - 223,228

5. 57 . " P 223

s 58 Ve == e w £ 223

£ 60 . i . . . 224

s 61 s i i = s 225

5. 62 v . o . o 225

s 63 - x - «o e 226

5 64 228

5 66 231

s 67 238

=7 238

572 e . - = 239

s 78 7= 5y B . o 230

s 89 o wx 206
Marine Insurance (Gambling Policies) Act, 1909 l}:llgland] . e 20, 205
Married Women's Property Act,1870 (England).

s 10 o e 99

Married Women's Property Act, 1882 (England).
97.98,99, 101, 105

Misrepresentation Act, 1967 (England), - as = 31

Motor Vehicles (Third Party Risks) Ordinance (Sarawak). » - 134
Motor Vehicles (Third Pmy Risks and Compenmmn) Act (Smgnpmc)

s3 136
Occupier's Liability Act, 1957 m\yand) - . 183
Passengers’ Liability Instrance Act, 1971 (England). s P 135
Penal Code. 2 o 94,118

Policies of Assuranice Act, 1867 (England). i - i 9



Road Traffic Ordinance, 1958.
56
<74
£75
577
578
579
5 80
581

Road Teaffc Act, 1930 (England)

Road Traffic (Third Party Insurance) Ordinance (Sabah).

Small Estates (Distribution) Act, 1955.

Street, Drainage & Building Act, 1974.
578 .

Suicide Act, 1961 (England).

Theft Act, 1968 (England).

Unfair Contract Terms Act, 1977 (England).

Workmen's Compensation Ordinance, 1952 (Reprinted 1968).
Workmen’s Compensation Enactment (Johore).

Workmen's Compensation Ordinance, 1955 (Reprinted 1966) (Sabah)
Workmen' s(‘umpmnlwn Ordinance (Reprinted 1966) (Sarawak).

Workmen's Compensation Act, 1975 (Singapore).

Xiii.

Page

5 145

134 136, 137
134, 136, 138, 140
145
140
140
138, 140
139, 140
56, 141
134
109

151

94

118,240, 241, 247
31

171

175

171

173
172
171

174



TABLE OF CASES

Page
Abu Bukar v Oriental Fire and General Insurance Co. Ltd,

[1974] IM.LJ. 149, .. 42,43,76. 153
Ahmad Sandara Lela Puta & Anor v Qucensland Insurance Co, Ltd.

[1975] 1M.LJ. 269, .. - 125
Aik Teong Trading Co. v National Union Fire Insuramc Co.

(1962) M.L.J. 299, B aw wA W e 235
Aikbee Saw Mill Ltd. v Mun Kum Chow

[1971] IM.LI 81, .. w ws & 179
Alamaj v Positive Gov, Se‘.umy Llfe Assurance Co.

(1898) 23 Bom. 191 .. S e e 2
Allen v Royal Bank of Canada

(1920)95LIP.17. .. . o . 23
AMK. Raman Chitty & Anor v Chuah Eu Kay &Ors

(1897) 4 SSLR 53 = ua 218
American Insurance Co., The v lebang Timber (JK) Lrd.

(Civil Appeal No. 1 of 1974) . M e e we 77
Anglo African Merchants v Bayley

[1970] 1Q.B. 311. e I 39.79
An Arbitration between Houlcy Hill Rubber&(‘hcmmal

Company Lid. etc., In. re.

(o) rkB2s7 . 161
Ardern v Bank of New South Wales

(1956) V.L.R. 569. 5 ; e sw e 96
Arterial Caravans Ltd. v an.\hue Insumnw Lid,

[1973] 1 Lloyds Rep. 169. .. S me e e 159
Austinv Drew [1815] 4 Camp 350. .. .. .. . 157
Babatsikos v Car Owners Mutual Insurance Co, Ltd.

[1970] 2 Lloyds Rep 314. .. aE A . 116
Bahadun bin Haji Hassan, deceased, Re degeased

[1974] IMLJ. 14, . - 100
Bankers & Traders Insurance Co. Ltd. v Allied lns\uzmc Services

[1969] IM.LJ.61. .. S o s e 70

Barclay's Trustee v Inland Revenue Comrmssmncr
[1975] 1 AILER. 168. S 102



TABLE OF CASES xv

Page
Beswick v Beswick (1968) A.C.S8. .. .. .. .. .- 96
Biggar v Rock Life Assurance Co. [1902] 1 K.B.516. .. .. 73
Boon & Cheah Steel Pipes Sdn. Bhd v Asia Insurance Co. Ltd. & Ors.

(1973] IM.LJ. 10T .. .. 228
Bown v Bown & Weston [1949] P.91. Ge am e W 100
British & Foreign Marine Insurance Co. v Gaunt

(1921] 2AC. 41 .. .. ce me 236
British Railways v Herrington n97z] 1ALER 145, .. .. 185
Browne’s Policy; Browne v Browne (1903) 1 Ch. 188 .. .. 101
Butler Madden v Krishnasamy [1947] M(ULLR. 163, .. .. 25
€. Czarnikow Ltd. v Java Sea and Fire Insurance Co. Ld.

Leslie & Anderson Ltd. v Java Sea & Fire Insurance Co. Lid.

[1941] 3 All ER. 256. w o 227
Canada Rice Mills v Union Marine and General Insurance Co. Ltd.

ALR. 1941 P.C.68. .. . o i Wi o 219
Canning v Farquhar (1886) 16 Q.B.] P, 720w = SORENEN 33
Cathels v Commissioner of Stamp Duties

(1959) 79 W.N. (NSW.) 271 R R 96
Chan Kum Fook v The Welfare Insurance Co. Ltd.

[1975] 2M.LL 165 .. .- N 121
Chartered Bank, The v Yong Chan [1‘974\ 1 M.LJ. 157, 0 96
Cheow Keok’s Case (1940)M.L.J. 103. § oz 26
Cherry Ltd. v Allicd Insurance Brokers Lid.

[1978] | Lloyds Law Rep. 274, . .o oo oo o 80
Chin Keow v Govt. of Malaysia & Anor

[1967) 2M.LJ. 45, .. " 2 178
China Insurance Co. Ltd. v Ang Bay Kang [ 19(\‘)] 1 M.LJ. 142 i 129
China Insurance Co. v Loong Moh Co. Lud (1964) M.L.J. 307 ... 30
China Insurance Co. Ltd, v Ngau Ah Kau [1972] IM.LLS2 .. .. 45,72
Chong Kok Hwa v Taisho Marine & Fire Insurance Co. Ltd.

[1977] 1 ML) 2440 . . . 132, 148
Chop Eng Thye v Malaysia National Insurance Sdn. Bhd.

[1977) I ML TEL L . o gE N ws 34
Cleaver v Mutual Reserve Fund Life Association

(1892} 1 Q.B. 147 100

Commissioner for Stamp Dutes of the State uf New South Wales
v Perpetual Trustee Co. Lud: [1943] 1 AN ER. 525 v 107



xvi TABLE OF CASES

Condogianis v Guardian Insurance Co. [1921] 2 A.C. 125
Coopan Chetty & Anor v Bain (1862) Leic. 170

Corcos v De Rougemont (1925) 23 L1. L Rep 164

Comish v Accident Insurance Co. Ltd. (1889) 23 Q.B.D. 457
Dawsons Ltd. v Bonsiin & Ors. [1922] 2. A.C. 413

Dawsons Bank Ltd. v Vulcan Insurance Co. Ltd.
(1934) S0 L1 L. Rep. 129. P.C.

Davis v Hosken [1937] 3 ALER, 192
Dent v Blackmore (1927) 29 L1. L. Rep. 9 K.B.

Dighy v General Accident Fire and Life Assurance Curpuralmn Lud.

[1942] 2 AlER. 319,
Dixon v Sadler (1839) 5 M & W 900
Elcock v Thompson [1949] 2 K.B. 755.

Eng Lye Hup Co. Ltd. v Chua Said Choo & Anor
[1968] 1M.LJ. 231 ..

Engelbach's estate, Re, Tibbetts v Engclbach [1942] 2Ch. 348,
Etherington, Re [1909] 1 K.B. 591

Everett v Hogg, Robinson & Gardner Mountain (Insunmce) Lud.
[1973] 2 Lloyds Rep. 217 . wn .

Ewer v National Employers' Mutual General Insurance Association
Ltd. [1937) 2 ALER. 193, .. SR -

F.L. Berk and Co. Ltd. v Style [1955] 1 Q.B. 180.
Famham v Royal Insurance [1976) 2 Lloyds Rep. 437
Fenton v Thornley & Co. Ltd. [1903] A.C. 443,

Fidelity and Casualty Co. of New York v Mitchell
(1917) 117 LT, 494

Fleetwood’s Policy, Re (1926) Ch. 48 .

Fook Yew Timber Co. v The Public Insurance Co. Ltd.
(1960) M.L.J. 72.

Fraser v BN. Furnam (Pmducuons) Ld. 11957] 3ANER. 57.
Freighter “Kien Kung", The [1965] 2 M.L.J. 60

Gan Chwee Leong v New India Assurance Co. Ltd.
[1968] 1 M.L.J. 196

Gan Kim Thye v The Union Omnibus Co. Ltd.
[1969] 1 M.LJ. 186,

Gee v Gamham Ltd. v Whittall [1955 ] 2 Lluyds Rep 562

Page
42,159
221

44

200
15

152
246
115

120
220
156

178
95,96

. 195,198

79

166
236
162
193

197
100

48,189
189
216

134

183
236



TABLE OF CASES

George & Goldsmiths and General Burglary Insurance
Association Ltd., Re [1899] 1 Q.B. 595 .

Gladitz, Re, [1937] Ch 588 ..

Goh Chooi Leong v Public Life Assurance Co.
(1964)M.LJ. 6

Gray v Barr [1971] 2 Q.B. 554 ..
Griffith's Policy, Re [1903] 1Ch. 739. .
Gurtner v Circuit [1968] 2 WLR 668 ..

Haines v Canadian Radway Accident Co (1910) 13
W.LR.709.

Haji Che Su Bin Haji Awang v Chan Lheong
[1978] 1 M.LJ. 73 .

Hales v Reliance Fire and Accident Insurance Corporalmn
[1960] 2 Lioyds Rep. 391 SR —

Harmiyn v The Crown Accident Insurance Co.
[1893] 1 QB. 750

Hardy v MIB [1964] 2 Q.B. 745 ..

Harris v Poland [1941] 1 K.B. 462 .
Hedley Byrne v Heller & Partners [1964] A.C. 465
Hendry v De Cruz (1949) M.L.J. Suppl. 25

Herbert v Railway Passengers Assurance Co.
[1938] 1 All ER. 650

Hiddle v National Fire and Marine Insurance Co. of New Zealand
[1896] A.C.372P.C.

Holmes v Cornhill Insurance Co. Ltd.
(1949) 82 LL.L. Rep. 575 K.B.

Home v Poland [1922] 2 K.B.364

Inman Steamship Co. Ltd. v James Bischoff and Ors.
(1882) 7 A.C. 670 o .

Ismail v Abdul Aziz (1955) 3M.C. 52.

Izzard v Universal Insurance Companv Ltd.
[1937] A.C.773.

Jacob Samuel Pillay v Han Y.mg Plantations Ltd.
(1938)M.LJ. 67 .

Jaglom v The Excess Insuranice Co. Ltd. & Others.
[1971) 2 Lloyds 171

Joel v Law Union and Crown Insurance Co.

xvii
Page

241
100

40, 46, 104
.. 193,245
101
145

200

176

154

193, 195, 196
145, 146

157

245

25

125

164

114
242

217
23

121

175

34



xvidi TABLE OF CASES

Page

[1908] 2K.B. 878 [URR Sp e e 42
Kathiravelu deceased. Re [1973] 2M.LJ. 165 .. . 100
Keck Seng & Co. Lid. v Royal Exchange Assurance

(1964) M.LJ. 246 s 236
Keppel Bus Co. Ltd. v. Sa’ad bin Ahmad [197-1] IM.LJ. 191 . ics 177
Khalid Panjang v Public Prosecutor (Nn 2)

(1964)M.L.J. 108 < e e e own 23729
Khoo Tin Hong & Anor v Sim Guan Soon & Anor

(1969] IMLL222 .. . B S5 . 184
Kuppusamy v Golden Hope Rubber Emles Lud.

[1965] M.L.J. 178 i) . s s W Gk 175
Lambert v Co-operative Insurance Suuely Ltd.

[1975] 2 Lioyds Rep 485 .. o 41
Lau’s Timber Co v Pacific & Orient Underwmers

Qeml MLy g . . o L L L L 227
LawvHollingworth (1797) 7T.R.160 -~ -+ - .. .. 220
LawvlJones [1974] Ch. 112 .. .. R 28
Lee Chau v Public Insurance Co. [1969] 2M.LY. 167 .. .. . 134
Lee Lian Hong v London & Pacific Insurance Co, Berhad

(Civil Appeal No. 17 of 1978) . W 133
Leong Chee Yeong v China Insurance Co. Ltd. and l/zeng Chee

Yeong v The Eastern United Assurance Corpn Lid.

[1952] M.LJ. 246 . o 202
Leong Luen Kiew v The New Zeal.md Insurance Co, Ltd.

[1939] M.LJ. 173 .. BORE e 197
Leppard v Excess Insurance Co. Ltd. New Law Jornal,

1979;443 . ve mw we 166
Letchumi & Anor v The Asian Insumnce Co. Lud.

[1972] 2M LI 105 .. . - 126
Leyland Shipping Co. Ltd. v. Norwich Union Fire Insurance

Society Ltd. [1918] A.C.350 . S 218
Life Association of Scotland v Fuster (1&73) M35 ., L 39
Lim Chin Yok Co. v Malayan Insurance Co. Inc.

[1975] IM.LI. 101 .. - 187, 188, 189
Lim Thong Eng v Sungei Choh Rubber Co. Ltd,

(1962)M.L.J. 15, Go e e e 181

Lim Trading Co. v Sinclair |I°67j 2MLJ 64 e . . 241



TABLE OF CASES

Lindsay & Ors. v Klein & Ors. [1911] A.C. 194

Locker and Woolf Ltd. v Western Insurance Co. Ltd.
(1936)54 L1, L. Rep

Lodge v Dowie (1936) S.R, (N.S.W.) 52

London Assurance v Mansel (1879) 11 Ch D. 363 .
London Street Tramways Co. L.C.C. (1898) A.C. 375
Lucena v Crauford (1806) 2 Bos. & P.N.R. 269
Lynch v Dalzell (1729) 4 Bro. P.C. 431
Mah Kah Yew v PP, [1971] 1 M.LJ. 1
Man bin Mihat, deceased, Re (1965) M.L.J. 1

Manap Bin Mat v General Accident Fire and Life Assurance
Corporation Ltd. [1971] 1 M.LJ. 134,

March Cabaret Club & Casino Ltd v The London Assurance
[1975] 1 Lloyds Rep 169

McCormick v National Motor & Accident Insurance Union
Ltd. (1934) 49 L1. L. Rep 361

Marcel Beller Ltd. v Haydon [1978] 1 Lioyds Rep 472 .
Mardorf v Accident Insurance Co. [1903] 88 L.T. 330

Marene v Greater Pacific Insurance [1976] 2 Lloyds Rep 631 ..

Markovitch v Liverpool Victoria Fnendl)’ Sucmy
(1912) 28 T.L.R. 188

MeNealy v Pennine Insurance Co. Ltd. |197x| RTR. 285
Mill’s Case [1971] 1 M.LJ. 4 .

Mirza Akbar v The King LR. 67 LA. 336

Motor Emporium v Arumugam (1933) M.L.J. 276
Mountain v Whittle [1921] 1 A.C. 615

Nanyang Insurance Co. Ltd. v Salbiah [1961] 1 M.L.J. 96

National Insurance Co. Ltd. v. Joseph
[1973] 2M.L.J. 195

New India Assurance Co. v Lewis [1967] 1 M.L.J. 156

New India Assurance Co. Ltd. v Pang anng Chong
[1971] 2M.LJ. 34

New India Assurance Co. Ltd. v Simirah [1966] 2M. LJ 1

New India Assurance Co. Lid. v Yeo Beng Chow
[1972) 1 M.L.J. 231

xix

222

159

139
194, 200

213

47,75

44, 46

141

131



%% TABLE OF CASES

Page
New Zealand Insurance Co. Ltd. v Sinnadorai

[1969] 1M.L1 183 .. .. S 139
Newsholme Bros. v Road T!anspurl & General Insurance

[1929] 3KB.356 .. P Wi RS W we 73
North & South Trust Co. v Berke]ey [1970]

2 Lloyds Rep. 467 .. . R 78
Northumbrian Shipping Co. Ltd. v E. Timm & Son Ltd.

[1939] 3 AIER (HL) .. .. o 222
Norton v Royal Fire & Life Assurance Co. (1885)

1 T.LR.460Q.B. ax s 164
Ocean Accident Corporation v Patkar A.LR. (I‘):S) Bom. 235 e 33
Official Administrator v China Insurance Co. Ltd.

(1957)M.L.J. 59 R B, 129, 130
Ong Eng Chai v China Insurance Co. Ltd.

[1974] 1MLJ. 82 .. . 47,73,115
Pacific & Orient Underwriters (M) Sdn. Bhd. v Choo Lye Hock

[1977) 1MLI 131 .. .. o we 44,46, 114
Pacific Tin Consolidated Curpomunn v Hoon Wee Thim

[1967) 2M.LJ.35 .. e 186
Palaniayee & Anor v Toh Whye Tek Real(y Ltd. & Anor.

[1973] 2M.LJ. 49 .. o 175
Pana Vana Letchumanan Chettiar v The Jupner General

Insurance Co. Ltd. (1939) 8 ML.J.(SSR).. .. .. .. 213
Pang Lim v China Insurance Co. [1975] 2M.LJ. 239 .. .. nz
PP.vAlbert See [1971] 1 MLJ. 47 .. .. 136,137
Public Prosecutor v Joseph Chin Saiko [1972] 2 M.L.J. 129 .. 25
P.P_v Lim Ching Chuan [1972] | M.L.J.27 .. wx | wa 3 137
Persson v London Country Buses [1974] 1 W.L.R. 569 .. .. 146
RvTan Hong Heng [1965) 1 M.LJ. 124 .. .. .. .. 136
Read v Bishop of Lincoln (1892) A.C. 644 .. .. .. .. 29
Republic of Bolivia v Indemnity Mutual Maritime Association Co.

[1909] 1 K.B. 785 C.A. RS A Y - 214
Richardsv Cox [1942] 2AUER.624.. .. .. .. . 121
Rubertson v Petros M Nomikos Ltd. [1939] 2All

ER723(HL) .. .. .. R 227
Royal Insurance Group v David [197(,] IMLIL 28 .. .. 70

Rylands v Fletcher (1865-66) L.R. Ex 265 A 6



TABLE OF CASES xxi

Page
Safety Insurance Co. Sdn. Bhd. v Chow Soon Tat

[1975] IM.LJ.193 .. . B 167
Safety Insurance Co. Ltd. v Koh Kim Kwee

(Civil Appeal No. 41 of 1971) s% 3 we e 128
Schebsman deceased, Re, Ex parte The Official Receiver

[1944) Ch.83 .. - . 95
Scott v Scottish Accident Insurance Co. (1889) 16 R 630 . 199
Seddons v Binions [1978] 1 Lloyds381 .. .. .. .. 128
Seng Chong Metal Works v Lew Fa [1966] 2 M.L.J. 83 g s 182
Seri & Anor v Oriental Fire and General Insurance Co. Lid.

11969] 1M.LJ.126 .. .. B 129
Shamsudin v Yap Choh Teh & Anor [1969] 1MLJ. 26 e 184
Smith v Combill Insurance Co. Ltd. (1938) S4 TLR869.. .. 197
South British Insurance Co. v Stenson (]978) LLR.52

Bom.532 .. .. T 33
Suhaimi Bin Ibrahim v United Ma.luya Insurance Co, Ltd.

[1966] 1 M.LJ. 140 48,189
Sukumaran v Building Construction Co. (Mdaya) Ltd.

[1969] 1M.L.J.233 .. .. oo e 179
Sundralingam v Ramanathan Chettiar [1967| 2MmLs 2 L. L. 30
Syed Hassan bin Omar Al Hadeed v Khoo Soon Tjio

(1889)4 Ky 528 . o G ed e 232
Tan Ah Leng v The American Insurance Compuny

(1975] 2M.LL 13 .. .. L 127
Tan Choon Seng v Yang Kam Hah[|97ﬂ] IM.LI 175 . e s 179
Tan Kang Hua v Safety Insurance Co.

[1973] IMLL6 .. .. L 41,139
Tan Keng Hong v New India Assurance Co. Lid.

[1978] 1 M.LI3T .. .. R U 122
Tan Kwang Chin v P.P. (l959)MLJ 252 .0 aw we o 136, 137
Tan Sin Chong v Hong Foundry [1968] 1M.L1.62 .. .. .. 182
Taylor v Eagle Star (1940) 67 LLLRep. 136 .. .. .. .. 44
Teh Say Cheng v North British & Mercantile Insurance Co. Ltd.

(1921) EM.SLR 248 .. .. w o 40,42, 165
Thean Chew v The Seaport (Selangw) Rubber Estate Ltd.

(1960) M.L.J. 166 v o me W 185

'D\onnuaneems(lE&-‘!)‘)AppCasG7l i EE EE W 38



xxid TABLE OF CASES

Tiverton Estates Ltd. v Weaverwell, Ltd. [1974] 1 All ER. 209

Trustee of G.H. Mundy (A bankmpl) v Blackmore & Ors,
(1928) 32 L1.L.Rep. 150 .. B -

Union Insurance Society of Canton Ltd, v Gcorgc Wills
&Co;In [1916] AC.281 .. .. .

United Malayan Insurance Co. Ltd, v Lee Yoon Heng
[1964] M.LJ. 453

Universal Non-Tariff Fire Insurance Co.; Re
(1875) 44 L.J. Ch. 761 . . -

Victoria Insurance Co. Ltd. v Silk Teun; Tradmp; Co.
[1973] IMLL15 .. priae

West Wake Price Co. v Ching [1957] ITWLR. 45 ..
William v Baltic Insurance [1924] 2 K.B. 282

Wong Kon Poh v New India Assurance Co. Ltd.
[1970] 2M.L.J.287 .. -

Wong Lang Hung v National Emplnvecs Mutual General Insurance
L 47,73,152,154

Association Ltd. [1972] 2M.L.J. 191

Woolcott v Excess Insurance Co. Ltd. [197&] IQB 633
[1978] 1 L1. Rep. 633 . :

Young v Bristol Aeruplme Co. [1944] K.B. 718

Page
28

116

235
246
56

119

80, 155

28,30



CHAPTER 1
INSURANCE LEGISLATION
A. THE INSURANCE ACT 1963

HISTORY & PURPOSE

Until 1963, Malaysia had no comprehensive legislation for the
regulation of insurance business. The Banking Ordinance had been
passed since 1958, and the banking industry was already under con-
trol.

The existing law on insurance in the then Federation of Malaya
was drawn from legislation enacted in the United Kingdom in 1909.
It comprised mainly of the Life Assurance Companies Ordinance,
1948 and the Fire Insurance Companies Ordinance, 1948, It was
known to be inadequate and out-of-date. About the same time as the
passing of the Banking Ordinance in 1958, the Malayan Government
had begun to take action for remedying the aforesaid unsatisfactory
state of affairs. The help of Mr.Caffin (Insurance Commissioner of Aus-
tralia) was enlisted and a report by him was received in 1960. Thus,
the Act of 1963 was mainly based on his recommendations; though
they were modified in the light of experience!/

Before the Insurance Act, 1963 was enacted, “stop-gap™ legisla-
tion was passed. Thus we have the Life Assurance Companies
(Amendment) Act, 1961; the Life Assurance Act, 1961, and the Life
Assurance Companies (Compulsory Liquidation) Act, 1962.

The Insurance Act came into force on 21 January 1963 for West
Malaysia. It came into force for East Malaysia on 1st January, 1965,

The main purpose of the Act seems to be to control the growth
of i h Py ance co ies. It was also meant to stop gam-
blers and speculators from taking out policies on others in the hope
that they would live long enough for the policy holder to collect.? In
other words, there was no local legislation to prohibit expressly the
taking out of life policies unless there was an insurable interest,
Apparently, insurers did not take much heed of the provisions of the

1. Sec the speech of Mr. Tan Siew Sin at the 2nd reading of the Bill in Parliamient; Parlia-
mentary Debates, Vol IV, (1962-1963 ) Col. 492,
2. See also, Far Eastern Economic Review, February 3rd, 1978, p. 43,
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English Life Assurance Act, 1774 which did prohibit the “gambling™
on lives by laying down the requirement of insurable interest.® This
Act would be applicable to Malaya by virtue of s. 5 of the Civil Law
Ordinance, 1956. Moreover, they would be void as wagering con-
tracts under the Contracts Act, 1950.%4

DIVISIONS

The Insurance Act of 1963 consisted of four Parts:-
1. Part I (Preliminary).
2. Part 11 (Conduct of Insurance Business).
a) General restriction on insurers.
b) Registration of Malayan insurers.
¢) Deposits, registers of policies and insurance funds.
d) Miscellaneous requirements as to conduct of business.
e) Subsidiary.
3. Part 1l (Returns, Investigations, Winding up and Transfers of
Business)
a) Returns.
b) Investigations.
¢) Winding Up.
d) Transfers of business.
4. Part IV (Miscellaneous and General)
a) Administration and enforcement.
b) Miscellaneous amendments of law.
¢) Supplementary.

It will be seen from the above division that the Act was mainly for
the regulation of insurance business and very little of it dealt with
substantive law. In fact the substantive portion is in the miscellane-
ous amendments to the law (ss. 40-44).

MAIN PROVISIONS
Application of

The Act applied to the Malayan Co-operative Insurance Society

3. That Act was indeed known as the “Gambling Act™,

3A. See the Indian case of Alamai v Positive Gove: Security Life Assurance Co (1898). 23
Bom. 191. It is based on 5. 30 of the Indian Contract Act which is in pari materia with
the Malaysian Ordinance.
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as well as to Lloyds Underwriters. It does not apply to benevolent
societies registered under the Societies Ordinance, and also private
pension funds not conducted for profit, The Employees’ Provident
Fund is also not affected.

Registration of Insurers

Every insurer is to register under the Act quite apart from any
other registration required of them. A substantial penalty was laid
down for an unregistered insurer and the agent of such unregistered
insurer. Existing insurers were to be registered automatically. New in-
surers would be granted registration only if they could demonstrate
that their business would be conducted dlong sound lines. They must
also have a surplus of assets over liabilities of $1,000,000: or $1,500,
000 if they seek to carry on both life and general insurance.

Deposits

All insurers, new and old, were to deposit $300,000 with the Ac-
countant General if they wished to carry on life insurance, and an ad-
ditional $300,000 if they wished to carry on general insurance as
well. Two years was allowed to bring these deposits up to the new
levels. As some hardship might occur, the Act allows for the aceep~
tance of bank guarantees in lieu of deposits,

Register of Policies

Insurers are to keep a register (or list) of policies of their busines
in the Federation. Such registers are to be kept separately. Any po-
licy may be placed on those registers, but those which are of a Mala-
yan character, as laid down in the First Schedule, must be placed on
them.

Insurance Fund

Separate accounts are to be kept for policies on Federation regi-
sters. Thus the Act created what is called an “insurance fund”. The
assets of that fund are to be held to secure the policies on its Federa-
tion Register, and only those policies. The purpose of the Fund is to
ensure that there are assets sufficient to meet liabilities under them,
regardless of what the insurer’s position may be elsewhere.

Investments

As the amount of assets held in respect of Federation policies
could now be ascertained, the Act provides that a proportion of it is
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to be invested in the Federation. This proportion commences at 25%
and rises by 10% per year until it reaches a maximum of 55%.

Assets in Foreign currencies

The Act takes into account the fact that some policies have been
issued in foreign currencies. Thus, insurers are allowed to hold appro-
priate assets in foreign currencies, The Act also permits future life
policies to be effected in foreign currencies and backed by assets in
such currencies. However, such policies were limited to the lives of
persons who are not citizens of the Federation.

Profits

For general insurance companies, the profits would be an excess
of income over expenditure, after provision has been made on a basis
to be set out in the regulations for liabilities under unexpired poli-
cies. However, the calculation of profit for a life insurance company
was not so simple. One reason for the complication was that most
life policies would receive bonus additions. The Act therefore pro-
vided that not less than 80% of the surplus of assets over liabilities
was to be given to policy owners, and not more than 20% to share-
holders.

Lloyds Underwriters

The Act recognised that Lloyds underwriters occupy a special
position in the insurance world. Their accounts would be different
from that of insurance companies. However, to put them on the
same footing as insurance companies, the Act provides for such
underwriters to deposit an appropriate amount with the Accountant
General instead of maintaining a fund on their own.

Other aspects of supervision

One aspect of supervision provided by the Act was the depositing
of accounts and statistics annually. Additionally, life insurance com-
panies must have an actuarial valuation of their liabilities made not
less frequently than once every three years. Details of such valuations
are also to be deposited. An insurer may also be asked for informa-
tion regarding its business and may, subject to an appeal to the
Court, be given directions regarding the conduct of its business.
M , life i ies may not issue policies except
where thc premium has been approved by an actuary.

The machinery of supervision extends to the Insurance Commis-
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sioner being able to inspect the business of an insurer, and for him
to petition the Court for a winding-up.

Amalgamations and transfers

The Act provides for amalgamations and transfers of insurance
business to be made only with the approval of the Court. Before it is
submitted to the Court, the scheme for the amalgamation or trans-
fer must be lodged with the Insurance Commissioner, and be avail-
able for public inspection. The Insurance Commissioner is also en-
titled to have the scheme investigated by an independent actuary.

Miscellaneous amendments to the law

This part of the Act deals with what might be called the *‘sub-
stantive law”. The necessity of insurable interest in life insurance is
specifically provided for. Exceptions would be life policies effected
by one spouse on another spouse; parents on the life of their child-
ren; and guardians on the life of their wards.

Surrender value and paid-up policies

The Act provides for a surrender value to attach on an ordinary
life policy after three years and on a “home service" policy after six
years.? For both types of life insurance, the policy holder is allowed
to have the policy paid-up after three years. In other words, the po-
licy holder is freed from paying further premiums, and he will get a
somewhat reduced amount after the policy becomes payable.

Maintenance of life policies

As it is normal for many life policy holders to discontinue pay-
ment of premiums, the Act provides for a policy to continue for a
period of time. The unpaid premiums would be paid by way of a
loan against the surrender value thus keeping the policy in force until
such time as the surrender value is exhausted. The Act however
allows flexibility in the arrangements used by different insurers, It is
therefore required that the system used by an insurer shall be ap-
proved by the Insurance Commissioner.

4. “Home service policies™ are the equivalent of “indusirial policies” in Australia and Eng-
land. They are also known as “door to door policies” as collections are made from door
to door. They are meant for the poorer people. Newher in Malaysia nor in Singapore
have they been o success.
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Payment without Probate or Letters of Administration

Provision was also made in the Act to alleviate the plight of small
policy holders who would otherwise be forced to take out probate or
letters of administration to recover the moneys in respect of a de-
ceased life insured, Following the English pattern, the Act provided
that policies of $10,000 or less may be paid without any legal forma-
lities by the insurer concerned.

Payment without Estate Duty Certificate

Under the Estate Duty Act, a certificate from the Collector of
Estate Duty would normally be required for an estate which exceeds
§10,000.% However, it would not be prudent to allow payment by an
insurer without a certificate as the insurer would not really know
what the deceased has left behind. It was therefore provided in the
Act that where the policies with an insurer do not exceed $10,000
ninety percent of the money due may be paid without a certificate
from the Collector of Estate Duty, and the remaining ten percent
when a certificate is produced. As it is possible that a deceased may
have policies with different insurers, each insurer must give notice to
the Collector of Estate Duty of its intention to make payment.

Repeal of other Insurance legislation

All specific insurance legislation except the Life Assurance Com-
panies (Compulsory liquidation) Act, 1962, was repealed by the Act.

B AMENDMENTS TO THE INSURANCE ACT
UP TO 1975

CONSEQUENTIAL AMENDMENTS

The first review of Insurance legislation was done by the In-
surance (Amendment) Act, 1975, However, prior to that, there were
two amending Acts. Moreover consequential amendments or minor
amendments had to be made as the Federation of Malaya had emer-
ged as the Federation of Malaysia in 1963. Thus the Act came to ap-
ply to Sabah, Sarawak and Singapore. After Singapore ceased to be
part of Malaysia in 1965, the Act continued to apply to Singapore
for some time, and was repealed and replaced by Act 46 of 1966.%

5. Note that this figure applied in 1963. It is now $50,000-00.
6. Now reproduced as Cap. 193, Singspore Statutes, Rev, Ed. 1970.
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That Act however continued to be more or less the same as the
Malayan Act of 1963.7

AMENDMENT ACT Of 1965
Applications for Registration

By Amendment Act No. 89 of 1965, the Insurance Act, 1963
was amended in minor respects. A new section 4(5A) was introduced
which required the I C issi to refer an licati
for registration as an insurer to the Minister where the Commissioner
is already satisfied that an applicant has complied with all the re-
quirements of section 5. The Minister is then given the power to re-
fuse such an application if he so wishes. In other words, an appli-
cation for registration may be refused by the Commissioner where
the requirements are not satisfied; but even if they are satisfied it is
the Minister who decides whether a particular application for regis-
tration should be accepted or not.

Scope of securities for deposit further limited

A new section 7(7)(c) was added by further limiting the meaning
of “securities” which could be deposited with the Accountant Gene-
ral. By this amendment securities authorised in paragraphs 3, 4, 5, 6
and 8 of the Second Schedule may be rejected if the Minister de-
clares in writing that they are unsuitable for the purposes of deposit.
The new section 7(7A) is tial to the said i and
gives the insurer one calendar month to substitute for the securities
which are declared unsuitable.

Assets of Insurance Fund for General Business

A new section 11(1A) made further provisions for the assets of
an insurance fund established in respect of general business.

Definition of ‘written premiums’

Section 47(1)(e) was added to define the words ‘written pre-
miums’.

. Note that the present Malaysian legislation and Singapore legislation is significantly dif-
ferent. Major reviews where made by Malaysia in 1975 and 1978. Singapore is in the pro-
cess of studying the changes necessary and it is expected that there will be a major re-
view of insurance legislation in Singapore by 1980,

8. For other minor amendments see Act No, 89 of 1965.
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AMENDMENT ACT of 1973

By Act A182 of 1973, some minor amendments to the principal
Act of 1963 was made. The Amendments related to s. 44 of the Act
which related to the payment of life policy claims without probate
or letters of administration.

As originally enacted in 1963, the relaxation of the rule requiring
probate or letters of administration was with regard to life policies
where the moneys payable did not exceed $10,000—00. It was now
extended to any policy regardless of the moneys payable, but stipu-
lated that the payment that could be so made was not to exceed
nine-tenths of the policy moneys or ten thousand dollars whichever
is the lesser. Thus a person may have a policy for $200,000—00 and
the whole sum may be payable. Formerly the section would not
cover such a policy. After the Amendment, ten thousand would still
be payable to the proper claimant, as that sum is less than nine-
tenths of the amount.?4

Consequential amendments were also made with regard to the ex-
clusion of those sums in the estate duty schedule or certificate.

C. AMENDMENT ACT of 1975
REVIEW

It was apparently thought necessary to review the existing In-
surance Act and this was finalised in early 1975 after it had been
given full consideration by a committee comprising representatives
from the Attorney General's Chambers, Bank Negara and the Trea-
sury. Various insurance associations were also consulted because of
the comprehensive nature of the review. According to the Report of
the Director-General for Insurance (formerly the Insurance Commis-
sioner), these associations accepted the need for such amendments as
being both timely and appropriate. Accordingly, Act A294 of 1975
was passed. It came into force with effect from lst June, 1975.°

The main motives underlying the review have been ably stated in
the report of the Director General as follows, '?

8A. Note that the amount has been raised to $20,000/- after the Amendment Act of 1978,
9. Except for s. 12A which concerned insurance gusrantee scheme funds.
10. Thirteenth Annual Report (for 1975) p. 41.
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“These new provisions have been designed to safeguard further the interests
of the insured as well as to gear the insurance industry to conduct and iden-
tify itself with national interests as insurance has a direct impact on the
economic and social welfare of the community as a whole. The new provi-
sions also facilitate restructuring of the insurance industry by encouraging
the domestic incorporation of offices of foreign incorporated insurance
companies in Malaysia. The preponderance of foreign insurers has made it
necessary that a better balance between domestic and foreign insurance
firms should be attained and satisfactory progress in this direction is already
being made. . ...

MAIN AMENDMENTS

The main features of the amendments have been briefly summa-
rised by the Director General as follows in his Thirteenth Report:—

1. Amended section 3 requires a company or a society registered to
carry on insurance business in Malaysia to maintain a surplus of as-
sets over liabilities of not less than one million dollars for one class of
business and not less than one and a half million dollars for both
classes or such greater amount as may be specified by the Minis-
ter of Finance and in the case of a foreign company, that surplus is in
respect of its assets in Malaysia over its liabilities in Malavsia.

2. New sections 3A, 3B, 3C make it an offence for a person to hold
himsel out to be a registered insurer, prohibit the use of the word
“insurance”, “assurance” or “underwriter” other than by a regis-
tered insurer, and give the Director General of Insurance power to
call for or inspect the books, accounts and records of a person sus-
pected to be carrying on insurance business without registration.

3. New section 6 re-enacted, empowers the Director General to can-
cel the registration of an insurer under the circumstances mentioned
in the new section,

4. Amended section 11 seeks to increase the percentage of Malay-
sian assets in any insurance fund from 73 per cent to 80 per cent and
to empower the Minister of Finance to require an insurer not to
make investments of a specified class or description or to realise
within a certain period investments of a specified class or description
held by the insurer.

5. New section 12A provides for the establishment and mainte-
nance of insurance guarantee scheme funds and payments of moneys
out of the funds to meet the labilities of any insolvent insurer to
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policyholders in respect of any policy which has been validly regis-
tered under the Act up to but not exceeding 90 per cent of the law-
ful amount claimed by a policyholder or any other persons who are
entitled to claim through him or any other proper claimant. (Brought
into force on 15th July 1977).

6. Amended section 13 firstly provides a consequential change, the
need for which has become apparent in order to extend the enforce-
ment provision in the new section 12A and secondly, provides for
reinsurance of liabilities in respect of risks insured or to be insured
by the Malaysian insurer.

7. New sections 15A, 15B, 15C provide for proof of age of the life
insured, procedure where the insurer declines to accept proof of age
and non-avoidance of policy by reason of a mis-statement of the age
of the life insured.

&. New section 17A provides for permission to be obtained from
the Director General before any Malaysian insurer opens new bran-
ches, agencies or offices in any part of Malaysia.

9. Amended section 18 empowers the Director General to inspect
under conditions of secrecy the books. accounts, and transactions of

any ian insurer, i broker, M ian in-
surance agent and adjuster.

10. New section 18A requires a Malaysian insurer to report any pro-
posed change in contracts of any insurance company or society; new
sections 18B to 18G provide for the issue of Home Service policies
and other matters related to such policies.

11. Amended section 20 provides that a person applying for a licence
to carry on business as a Malaysian insurance agent for any indivi-
dual (Lloyd’s) must have a surplus of assets over liabilities of not less
than one hundred thousand dollars, and that a person applying for a
licence to carry on business as a Malaysian insurance broker in nego-
tiating insurances with any individual must furnish a certificate of
solvency signed by his auditor and must have a professional indem-
nity insurance policy of a value not less than five hundred thousand
dollars.

12. New sections 20A, ZOB 20C require intermediaries in insurance
t i to give ion with respect to their con-
nection with the insurer to the person with whom he deals; licensing
of brokers; and licensing of adjusters, respectively.
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13. Amended section 27 in relation to investigations prevents any in-
surer from disposing their assets as generally defined in the amending
provisions without the prior written approval from the Director
General.

14. New Part IIIA requires an owner of a Malaysian ship or aircraft
or of property (other than personal effects) located in Malaysia to in-
sure the ship or aircraft or property only with Malaysian insurers and
provides for premium chargeable under any policy issued in respect
of such ship, aircraft or property to be paid in Malaysia.

15. New section 38A makes it an offence for an officer to disclose
any information obtained by him in the course of his duties.

16. New section 39A empowers the Director General to compound
offences under the Act.

17. New Section 41A requires every life policy to contain a state-
ment setting forth whether or not the policy is a participating policy.
There are also other amendments which are minor and consequential
in nature,

SIGNIFICANCE OF THE AMENDMENTS

There is no doubt that the Amendments introduced by the
amending Act of 1975 were significant.

From the supervision point of view, the introduction of the insu-
rance guarantee scheme funds by the new s, 12A deserves mention. It
should also be noted that the said provision was not put into force
until 15th July 1977 when the government decided that tighter con-
trols were required and indeed introduced further substantial amend-
ments by the amending Act of 1978,

From the legal point of view, the introduction of new provi-
sions as to proof of age are interesting. Bearing in mind that many
older people in Malaysia (and other parts of Asia) do not have birth
certificates or may have lost or misplaced them, the new sections
15A & 15B are welcome additions to the Act. It is also interesting to
note that they are similar to the provisions of ss. 81 and 82 of the
Australian Life Insurance Act, 1945-1973.

Similarly s. 15C, which makes a policy non-avoidable for mis-
statement as to age, is long overdue. It is also a copy of s. 83 of the
Australian Life Insurance Act.

Sections 18B, 18C, 18D, 18E, 18F and 18G relate to Home Ser-
vice policies. Further protection is now given to home-service policy
holders. Here again, these new sections are similar to the provisions
in ss. 123-129 of the Australian Life Insurance Act.
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Lastly, one might mention the introduction of a licensing system
of Malaysian insurance brokers and adjusters, and provisions to en-
sure their solvency. This is particularly important as brokers and ad-
justers require no prescribed formal training, and there is no law to
prevent any person from calling himself as such. However, as what
they do or do not do may have serious effects on the insuring public,
greater control over them is to be welcomed.

D. AMENDMENT ACT of 1978

REASONS FOR FURTHER AMENDMENTS

The Director General of Insurance gives the following reasons for
the introduction of further amendments by the amending Act of
197841~

“*Many developments in the insurance industry had warranted further

amendments to the Act to improve the financial soundness, in particular,

the solvency of insurers; to protect the interests of policy holders in their

dealings with insurers, agents, brokers etc. and generally to promote a

healthy and orderly growth of the industry.”

The “developments™ referred to by the Director General would pro-
bably cover the impending and ultimate collapse of the First General
Insurance (FGI) in December 1977. It seems that the Malayan In-
surance Association (MIA) had informed the Director General since
1976 that it was “‘seriously worried” over the company’s situation, It
was however only in August 1977 that the then Deputy Minister of
Finance (Mr. Richard Ho) declared the company as insolvent, and in
Dacfmber 1977, a petition to wind up the company was presen-
ted.!?

According to some observers, while the Government claims that
the provisions of the 1978 Amending Act will be salutary, critics see
it as an example of closing the stable door after the horse has bol-
ted.’? The situation is described as similar to that where the Bri-
tish Government introduced further legislative safeguards following
the collapse of the Vehicle and General Insurance Company and of
Nation Life Company a few years ago.™*

11, Fifteenth Annual report (for 1977) p.1. Act A432/78/.

12. See the Far Eastern Economic Review, Feb, 31d, 1978 p. 37.
13. Jfbid.

14. Ibid, See also the U X. Insurance Companies Act, 1974,
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MAIN AMENDMENTS

The main features of the amending Act of 1978 have been sum-
marised by the Director General in his Fifteenth Annual Report as fol-
lows:1?

1. The Government established in 1977 the Malays]a Export Credit
Berhad in collab ion with banks and insu-
rance companies to guarantee local exporters against non-payment
by meorters in the other countries. In order to provide the necessary
ili ded section 2 pts this
provisions of the I Act, 1963.
2. Presently all insurers are required to maintain a solvency margin
of $1 million or $1% million of assets over liabilities depending on
whether they do one or both classes of business, general or life, ir-
respective of the amount of premiums they write, Amended section
3 gives effect to the maintenance of a margin of solvency in the case
of general insurers to the extent of 15% of their written premium in-
come in the preceding financial year or $1 million.
3. Provision has been made for the formation of a single insurance
association with more powers to discipline its members who violate
the tariff and other rules of the association. Amended sections 3 and
20 make it mandatory for all general insurers and Lloyd’s Under-
writers represented in Malaysia to seek membership to this associa-
tion.
4. Amended section 5 makes it mandatory for the Director General
to refer all applications to operate insurance companies to the Mini-
ster for his approval.
5. New section 6B of the Act requires life insurers to obtain the ap-
proval of the Director General to transact investment-linked business,
So far no life insurer is carrying on this type of business.
6. The present statutory requirement is for insurers to invest 20% of
their total assets in domestically issued Federal Government securi-
ties. Amended section 11(2)(b) has increased the statutory require-
ment to hold such securities from 20% to 25%, by a 1% increase each
year commencing year ended 31 December, 1978,
7. To keep a close tab on the investments of insurance companies, it
is necessary to place restrictions on advances or loans to related com-
panies, directors and director-related companies. The channelling of
insurance funds to related companies include both “upstream” i.e. to
a company which owns 20% or more of the voting shares of the in-
surer and “downstream” i.e. to a company in which the insurer owns

15, Pages1&2.
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20% or more of the voting shares. New sections 11A, 11B and 11C
prohibit insurers to make loans to related companies and directors.
However, if such loans are to be made, then approval of the Director
General has to be obtained and who will satisfy himself, inter alia,
that the loan is fully secured, This new section also places restrictions
on insurers to mortgage or charge their assets or securities except
with the permission of the Director General,

8. Amended section 12 empowers the Director General to require
insurers who are under investigation or where he is satisfied that their
affairs are being conducted in a manner detrimental to the interests
of policyholders, to deposit all titles to their assets with him or any
person approved by him. Furthermore, the person having custody of
such documents on behalf of the insurer cannot release them except
with the consent of the Director General.

9, Since the enforcement of section 12A — Insurance Guarantee
Scheme Fund on 15th July, 1977 a number of problems have arisen
which require further amendments to that section. Accordingly, the
amendments to section 12A, inter alia, enable the payment of levy
by general insurers to be based on “written premium™ (i.e. net of
Jocal reinsurance) and not “‘gross premium’ and discretion is also
given to the Director General to allow insurers to pay the levy in in-
talments. Under the d the Minister can approve the in-
vestment of the Guarantee Funds in such a manner as he deems most
appropriate and the Director General can appoint a suitable person
to administer the fund on his behalf with the cost of administration
to be met from the fund itself. A further amendment only allows
claims of private policyholders and other proper claimants of insol-
vent companies to be met from the Guarantee Fund.

10. New section 14A makes it mandatory for general insurers to as-
sume risks only on receipt of premiums. New section 14A will only
apply to such classes of general business as may be prescribed. This
new section will considerably improve the cash flow of insurers and
eventually eliminate outstanding premiums.

11. Amended section 15C prohibits life insurers to contest a life
policy after the expiry of two years from the date of issue of the
policy except where the policyholder has fraudulently suppressed
facts material to the issue of the policy.

12. New section 16A makes it an offence for any person who mis-
leads another person to enter into a contract of insurance using false
or deceptive information.

13. New sections 17B, 17C and 17D requires the appointments of
directors, chief executives and principal officers to be approved by
the Director General.
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14. Amended section 27 enables the Director General to institute an
investigation into the affairs of an insurer without an insurer having
to show cause why an investigation should not be carried out. This
amendment also empowers the Director General to appoint an in-
dependent auditor or actuary, who is qualified and experienced, to
investigate a company and report the results to him. The costs of
such an investigation are to be bomne by the insurer concerned.
15. Amended section 28 will enable the Director General to issue
directions to insurers who are conducting their affairs in a manner
likely to be detrimental to policyholders’ interests, These directions,
inter alia, include appointment of suitable persons to manage the
pany, removal of dis ion of issue of new insurance
policies, etc.
16. Through an appropriate amendment to section 35 of the Act, it
is now mandatory for the Director General to consult the Minister
before the exercise of the powers under certain sections which in-
clude opening of new branches, power to issue directions, approval
of appointment of directors and managing directors, licensing of all
brokers and adjusters and granting of loans to related companies and
directors.
17. Amended section 44 enables the payment of life policy proceeds
to proper claimants to be increased from $10,000 to $20,000 with-
out probate or letters of administration.
18. Under new section 44A any person who claims to be an autho-
rized representative of an insurer and who solicits or negotiates a
contract of insurance will be deemed to be the agent of the insurer
and any statement made by such person during the soliciting or
negotiating shall be deemed to be a statement of the insurer.’6

SIGNIFICANCE OF AMENDMENTS

It will be seen from the above summary that much tighter con-
trols were sought to be imposed on the insurance industry. At the
same time, there are certain amendments which deal with “insurance
law™ and will be of interest to the insuring public.

As has been noted above, the new section 16A now makes it an
offence for any person to make a misleading statement, promise, or
forecast inducing another person to enter into a contract of insu-
rance. This, it is hoped, would deter agents from making misleading or
reckless statements?7 The new section 44A is another provision which

16. The Amendment Act received Royal Assent on 28th February 1978. Sections 3(2)(a)
() & 3(2)(a)(idi) have not yet been brought into force.

17. This section is in pari materia with s. 63 of the UK, Insurance Companics Act, 1974,
Sez also the other provisions of this Act with regard to regulation and control,
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will cut down the damage done by agents and other insurance inter-
mediaries to members of the public. It stipulates that the knowledge
of a person holding out as agent of an insurer, or any statement made
by him, shall be imputed to the insurer. The significance of this pro-
vision will be dealt with in detail later, but it may here be pointed
out that this almost revolutionises the law of agency with regard to
insurance. The Malayan legislature seems to have accepted the recom-
mendation made by the English Law Reform Committee in their
Fifth Report (1967).1%

Lastly one might mention that the amount which may be given
by the insurance company without probate or letters of administra-
tion has been increased from ten thousand to twenty thousand. This
Amendment will help those families in immediate need of money on
the death of the life insured, and is also in keeping with the rising
tide of inflation.

E. OTHER INSURANCE LEGISLATION
By section 48 of the Insurance Act, 1963, the following legisla-
tion were repealed:
1) The Life Assurance Companies Ordinance, 1948.
2) The Fire Insurance Companies Ordinance, 1948.
3) The Life A C ies (A Act) 1961, and
4) The Life Assurance Act, 1961.

Accordingly, the Life Assurance Companies (Compulsory Liqui-
dation) Act, 1962 remains on the statute book. The main purpose of
the Act is to empower the “competent authority™ to present a peti-
tion to a Court for winding-up of the company which have inade-
quate premium rates. The “competent authority” is defined in sec-
tion 8 as a person acting under the authority of the Minister for
Finance. “The Court” means the High Court.?

F. SUBORDINATE LEGISLATION
INSURANCE REGULATIONS

Every insurer or those in the insurance industry should be fami-
liar with what is contained in the Insurance Regulations passed under
the Insurance Act. These regulations have been amended from time

to time, and therefore should be continually up-dated for accurate
reference.

18. Sez CII Tuition Service (No. 52), Legal and Lconomic Aspects of Insurance (4/75), 82.
19. Interested readers may look into the Act itself (Act 1 of 1962), and the regulations
made thereunder.
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OTHER REGULATIONS
Insurance Companies (Funds and Deposits) Regulations
These Regulations have also been made under the Insurance Act
and have been amended from time to time since 1963. It is equally
necessary to up-date them.
Insurance (Prescribed Financial Institutions) Regulations
These Regulations prescribe the financial institutions for the

purpose of paragraph 7 of the Second Schedule to the Act. They are
mainly merchant bankers.



CHAPTER I
OTHER SOURCES OF INSURANCE LAW
A. THE APPLICABILITY OF ENGLISH LAW

INTRODUCTION

It has been seen that there is local legislation (including subor-
dinate legislation) which is directly applicable to insurance and the
insurance industry in Malaysia. It has also been pointed out that
some of the newer sections in the Insurance Act are in pari materia
with certain English provisions. However lhlS is incorporation by
express In the g , an attempt will be
made to explain how English Law is applicable xo insurance matters
in Malaysia because of what is known as “reception” of English law.

RECEPTION BY THE CIVIL LAW ACT OF MALAYSIA

The Civil Law Act. 1956, was revised in 1972, and is the legis-
lation which is directly relevant to the reception of English law in
Malaysia with regard to the law of insurance. !

The sections which are concerned with reception are sections 3 &
5, and the relevant parts are reproduced below:

“3(1) Save so far as other provision has been made or may hereafter be

made by any written law in force in Malaysia the Court shall:

(a) In West Malaysia, or any part thereof, apply the common law of Eng-
Jand the rules of Equity as administered in England on the 7th day of
April, 1956.

(b) In Sabah, apply the common law of England and the rules of equity, to-
gether with statutes of general application, as administered or in force
in England on the st day of December, 1951.

(c) In Sarawak, apply the common law of England and the rules of equity,
together with statutes of general application, as administered or in force
in England on the 12th day of December, 1949, subject however Lo
subsection (3) (ii).

Provided always that the said commion law, rules of equity and statutes of

general application shall be applied so far only as the circumstances of the

States of Malaysia and their respective inhabitants permit and subject to

such qualifications as local circumstances render necessary.

1. See Act 67, Laws of Malaysia.
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(2) Subject to the express provisions of this Act or any other written law in
force in Malaysia or any part thereof, in the event of conflict or variance
between the common law and the rules of equity with reference to the same
matter, the rules of equity shall prevail.

5(1) In all questions or issues which arise or which have to be decided in
the States of West Malaysia other than Malacca and Penang with respect to
the law of partnerships, corporations, banks and banking, principals and
agents, carriers by air, land and sea, marine insurance, average, life and fire
insurance, and with respect to mercantile law generally, the law to be ad-
ministered shall be the same as would be administered in England in the
like case at the date of the coming into force of this Act, if such question or
issue had arisen or had to be decided in England, unless in any case other
provision is or shall be made by any written law.

(2) In all questions or issues which arise or which have to be decided in the

States of Malacca, Penang, Sabah and Sarawak with respect to the law con-

cerning any of the matters referred to in subsection (1), the law to be ad-

ministered shall be the same as would be administered in England in the like
case at the corresponding period, if such question or issue had arisen or had
to be decided in England, unless in any case other provision is or shall be
made by any written law.”
It may be explained that section 3 deals with what is called the
*“‘general reception” of English law. It is therefore interesting to note
that West Malaysia receives by virtue of s. 3(1)(a) only the Common
Law and the rules of Equity as administered in England up to 7th
April, 1956. In other words, English statures are not received by
section 3. Whereas for Sabah and Sarawak English statutes are also
received, The cut off dates for them are 1st December 1951 and 12th
December 1949 respectively.

It is therefore important for West Malaysia to use the provisions
of 5. 5(1) as English law (including statutes) which existed on 7th
April 1956 would be applicable in the matters specified in that sub-
section. Certain types of insurance are specifically mentioned and in
any event all mercantile matters are covered. Therefore all types of
insurance would be covered by s. 5(1).2
2 Note that some controversy exists as to whether English statute law would also be re-

ceived in West Malaysia by virtue of the proviso to 5. 3(1) of the 1956 Ordinance. See

G.W. Bartholomew, The Commercial Law of Malaysia pp. 27-28. For an opposite view

see, Joseph Chia “The Reception of English law under scctions 3 & 5 of the Civil Law

Act 1956 (Revised 1972)," JM.C.L. Vol 1. No. I. pp. 4247, However, for insurance,
in view of 5. 5(1), this controversy will be of little practical importance.
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For Sabah and Sarawak there is no problem because English law
(including statutes) would be received for insurance matters both
under s. 3(1) as well as under s. 5(2). The effect of 5. 5(2) is more
far-reaching as English law “at the corresponding period” would be
received. Thus there would be what is called a “continuing Tecep-
tion™ of English law as far as Malacca, Penang, Sabah and Sarawak
is concerned.

Although there is no continuing reception of English law even for
insurance matters as far as West Malaysia is concerned, it makes little
difference in practice as more or less the same English statutes dea-
ling with insurance matters would still be received in the whole of
Malaysia. This is because between 7th April 1956 (the date the Civil
Law Ordinance came into force for West Malaysia) and 21st January,
1963 when the Insurance Act came into force for West Malaysia,
there is hardly any English insurance legislation which was enacted.

It is therefore submitted that among others, the following Acts
would be received or become applicable in all questions or issues
which arise with respect to the law of insurance for the whole of
Malaysia,

(1) The Life Assurance Act, 1774,

(2) The Life Policies Assurance Act, 1867.

(3) The Marine Insurance Act, 1906.

(4) The Marine Insurance (Gambling Policies) Act, 1909.

APPLICABILITY OF ENGLISH DECISIONS
TO INSURANCE LAW

House of Lords Decisions

Sections 5(1) and (2) of the Civil Law Act refers to British
“law”. This, as has been pointed out, is wider than mere common
law and equity. The question now is to what extent will House of
Lords decisions apply to issues or questions arising out of insurance
law to West Malaysia under s. 5(1) of the Civil Law Act; and to
Malacca, Penang, Sabah and Sarawak under s. 5(2) of the Act.

(a) West Malaysia (excluding Penang and Malacca)

To West Malaysia, it seems that House of Lords decisions will be
regarded as “‘binding” to the above issues and questions unders. 5(1)
of the Act up to the 7th April, 1956 as House of Lords decisions
constitute the final authority, and at one time the “infallible”

-t

e
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authority,” on points involving common law (including the law mer-
chant) and equity. They would not be binding on West Malaysian
Courts under the doctrine of precedent, as the House of Lords was
never part of the “‘Malayan Curial Hierarchy”.¢ However, these ob-
servations will apply only up to 7th April 1956.

The question which therefore arises is, what about the applica-
bility of House of Lords decisions to issues or questions relating to
insurance law after 7th April 1956, in West Malaysia?

The short answer seems to be that as far as West Malaysian
Courts are concemed, House of Lords decisions after 7th April,
1956, will be treated as being merely of the highest persuasive autho-
rity, but not as binding.®

(b) Penang, Malacca, Sabah and Sarawak

Since 5. 5(2) of the Civil Law Act refers to a “continuing recep-
tion”" of English law to issues and questions relating to insurance law,
it seems that House of Lords decisions will be regarded as “binding”
as long as those provisions exist on the statute book.¢

English Supreme Court Decisions
(a) West Malaysia (excluding Penang and Malacca)

The decisions of the English Court of Appeal, and the English
High Court are apparently on a different footing with English House

3. Professor Bartholomew, in The Commercial Law of Malaysia, p. 107, tefers to the

House of Lords as the “final and infallible tribunal for the determination of English
1aw™. This view is now open to doubt. After the statement by Lord Gardner (then
L.C.) in 1966 with regard to the binding effect of House of Lords decisions on them-
selves, the House of Lords no more constitute what has been known as the “infallible
voices”,
In a note headed “Precedent in the Broome and Herrington cases”, 88 L.Q.R. 1972
. 305 at p. 315, Sir Arthur Goodhart comments that these two cases raises the most
difficult question whether a lower Court is absolutely bound to follow a decision
made by the House of Lords This is because the House of Lords is no longer bound to
follow its own decisions. He feels that if the Court of Appeal is convinced that the
decision of the House of Lords has been decided on an obvious misunderstanding, then
it might be allowed to reach a different conclusion. He also points out that in ‘many
other legal systems as in the United States and France, such a rule exists. In any case,
there will be no chaos, as the House of Lords can reaffirm the conclusion it has reached
in its first decision,

4. Ibid p. 106,
5. Ibid p. 115.
6. Ibid. p.138.



2 THE INSURANCE LAW OF MALAYSIA

of Lords decisions. This is because they cannot be regarded as the
“final” expression of English law. This point has been well brought
out by Lord Dunedin in the Privy Council case of Robins v National
Trusts Co., 7 where he stated:
“when an appellate Court in a colony which is regulated by English law dif-
fers from an Appellate Court in England, it is not right to assume that the
Colonial Court is wrong. It is otherwise if the authority in England is that of
the House of Lords. That is the Supreme Tribunal to settle English law, and
that being settled, the Colonial Court, which is bound by English law, is
bound to follow it.”
The commonsense view however would be that English decisions
made before 7th April 1956 should be followed if they correctly Te-
present the law of England as of that date &

(b) Penang, Malacca, Sabah and Sarawak

The same observations would apply. As in West Malaysia, they
would certainly be regarded as of great persuasive authority,

Privy Council Decisions

Sections 5(1) and (2) of the Civil Law Act refer to the fact that
the law to be administered in the specified matters (including insu-
rance) “shall be the same as would be administered in England.”

If one takes a strict view of this passage, then one would be faced
with the awkward situation that not only local Malaysian decisions
would not be binding, but also Privy Council decisions (especially
those from Malaya or Malaysia) would also not be binding on Malay-
sian Courts for those specified matters.

Professor Bartholomew, in his book, takes the view that Privy
Council decisions would not be “*binding™ as they are not part of the
law administered in England. Therefore, where there is a conflict bet-
ween House of Lords and Privy Council decisions regarding those
specified matters, the Malayan Courts would be obliged to follow
House of Lords decisions,”

It is however submitted that this view while admittedly logical,
may be too narrow. In the first place, the above sections in stating

7. (19721 AC. SIS

8. A siudy of the Malaysian decisions on insurance law would show that these decisions
are in fact followed, unless they do not seem to represent correctly the law of Eng-
fand at that date.

9. While this view has been expressed with regard to 5. 5(2) of the Malaysian Act it would
be applicable to s, S(1) of the said Act (til 7th April 1956), and to Singapore even till
now.




OTHER SOURCES OF INSURANCE LAW. 23

that English Law “shall be” administered, does not say that English
law and English law only shall be administered. For example, what
happens if there is no settled English law on a particular matter re-
lated to insurance law in Malaysia? Surely, would not Privy Council
decisions (which are in fact made by the same law Lords) be applic-
able? In other words, it is submitted that what these sections say is
that English law shall be applied as it is regarded as most suitable for
these matters, but does not exclude the application of other laws,
especially that applicable under the doctrine of stare decisis.

In the second place, the doctrine of stare decisis has been
strongly enshrined in Malaysia, and the Privy Council until recently
formed the highest court for Malaysia.’? Professor Bartholomew
himself admits that the Privy Council, when hearing a decision from
Malaya, sits as a Malayan Court.’!

In this connection, reference may also be made to the case of
Khalid Panjang v Public Prosecutor (no 2)'* where the Federal
Court of Malaysia had held that the Privy Council case of Mirza
Akbar v The King!3 (which was an appeal from India), was binding
on the Federal Court and a fertiori on every High Court in Malaysia.
Thus, even Privy Council decisions from other jurisdictions may be
binding in Malaysia.'#

Assuming that the views expressed by Professor Bartholomew
and Professor Ahmad Abrahim are correct in that where English law
is to be applied, Privy Council decisions cannot be binding on Malay-
sian Courts; then, pushed to its logical conclusion, all Malayan or
Malaysian decisions on insurance which would normally be applica-
ble under the doctrine of stare decisis, would not also be applicable.
This would almost lead to absurd results and would in effect mean
that until relevant sections in the Civil Law Acts are amended only

10, Criminal appeals from Malaysia will no longer be heard by the Privy Council

V1. The Commercial Law of Malaysia p. 127. Note however, that Professor Ahmad
Abrahim, Dean of the Law Faculty at Kuala Lumpur (Malaysia) has expressed the same
view as Professor Bartholomew that as West Malaysian Couts are bound to apply Eng-
lish law before 7th April. 1956, decisions of the Judicial Committee given before that
date cannot be binding on them. See, his article *‘Privy Council Decisions on Wakaf:
Are they binding in Malaysia."(1971/ 2 M.LJ. vii.

12, [1964]M.LJ. 108.

13, LR.67 LA, 336,

14, In fact in smail v Abdul Aziz (1955) 3 M.C. 52, which cancerned the notice of dis-
honour of & Bill of Exchange, the Federation of Malaya Court of Appeal followed the
Privy Council decision (from Canada) of Allen v Royal Bank of Canada (1926) 95
LJP.C, 17, remarking that the said case “is binding on us”, This remark wos made
though English Law had been officially received since 1951 in Kelantan, which was
part of the Unfederated Malay States, by the extension of the Federated Malay States
Civil Law Enactment of 1937,
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English law will have a monopoly in the development of insurance
law (and mercantile law generally) in Malaysia.

At any rate, this is one matter which should be clarified by sta-
tute, and it would seem that in the interest of the development of
local insurance law and mercantile law generally (in a local setting),
local decisions (including Privy Council decisions) should be given
due weight. In fact, in another article’® where Professor Ahmad
Abrahim advocates the recognition of Muslim law as the law of the
land in Malaysia, we find the following interesting passage:’¢

“It is clear that as the law is developed in Malaysia through legislation and

judicial decisions, there will be less and less need to rely on the English law

to fill lacunae in the law.”
In another passage he even advocates the repeal of the Civil Law
Ordinance: 17

“The lack of a civil law enactment did not prevent the filling of lacunae in
the law before 1937 and there is no reason why lacunae cannot be filled
even if the provisions of the Civil Law Ordinance were repealed. The repeal
would remove the monopoly in legal development which the English law
holds in Malaysia and would enable the judges in Malaysia to consider the
provisions of other systems of law."

B. APPLICABILITY OF MALAYSIAN DECISIONS
TO INSURANCE LAW

The obligation to apply English law in issues or questions with
respect to insurance law, extends only to 7th April, 1956, to West
Malaysia (excluding Penang and Malacca) under s. 5(1) of the Civil
Law Act. Therefore there can be no doubt that decisions passed after
that date by Malaysian Courts would be applicable to such matters
under the doctrine of stare decisis.

The general question however is why should not Malaysian deci-
sions on insurance law be applicable to Malaysian Courts, whatever
the period in which they may have been decided, inspite of s, 5(1)
and (2) of the Civil Law Act? It is submitted that the same reasons
stated above regarding the applicability of Privy Council decisions
can also be used here.

At any rate, from the practical point of view, it is difficult to see
how any judge of a High Court in Malaysia (or any lower Court) will
disregard Federal Court rulings or rulings equivalent to it, on the
ground that English law and English law only is to be applied in in-

15. “The Civil Law Ordinance in Malaysia™, [1971]2 M.L.J. vii.
16, [1971) 2M.LJ. xi.
17, Ibid, These observations would equally apply to Singapore.
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surance matters before 7th April, 1956,

What Courts are deemed to be the equivalent of the present Fe-
deral Court is explained in s. 88(3) of the Malaysia Act, 1963, which
is as follows:

“Anything done before Malaysia Day in or in connection with or with a

view 10 any proceedings in the Court of Appeal of the Federation, or of

Sarawak, North Boreo and Brunei, or of Singapore, or the Court of Crimi-

nal Appeal of Singapore, shall on and after that day be of the like effect as

if that Court were one and the same Court with the Federal Court,”

The question which further arises is what is the effect of the
decisions of other superior Courts of Malaya which existed before
the Court of Appeal of the Federation of Malaya; for example, the
Court of Appeal of the Federated Malay States.’$

Mr. Harbajan Singh, in his article on the doctrine of stare decisis
in Singapore and Malaysia, advances the view that the Federal Court
should be bound by an applicable decision of the Federated Malay
States Court of Appeal. “*He futher points out that in Hendry v De
Cru?? the Federation of Malaya Court of Appeal considered itself
bound by an applicable decision of the Malayan Union Court of Ap-
peal in Butler Madden v Krishnasamy.®* Thus, he reasons that by the
same application of the doctrine of stare decisis, the Federation of
Malaya Court of Appeal should also be bound by applicable decisions
of the Federated Malay States Court of Appeal. Therefore, when in
1964, the present Federal Court of Malaysia superseded the Federa-
tion of Malaya Court of Appeal, it would also be bound by an appli-
cable decision of the Federated Malay States Court of Appeal. 22

A view similar to that of Mr. Harbajan Singh was advanced by
Lee Hun Hoe J. in the case of Public Prosecutor v Joseph Chin Sai-
ko,?? of the High Court in Borneo, which is one of the High Courts
in Malaysia. He was considering the decision of the High Court of

18, The Federated Malsy States was formed in 1895, and was & loase Federation of four
Malayan Sultanates which had accepted British protection-Negri Sembilan, Pahang,
Perak and Selangor. It existed till 1946, The highest court was the Court of Appeal of
the Federated Malay States. The other five Malay States-Johore, Kedah, Kelantan,
Perlis and Trengganu, never joined the Federation and was knawn as the Unfederated
Malay States. In 1946, the Malayan Union was formed comprising of the former
Federated and Unfederated Malay States, and Penang and Malacea. [n 1948, the
Federation of Malays was formed, Lastly, in 1963 the Federation of Malaysia was
formed. *Malaysia Day” means 16th Sept. 1963,

19, [1971]1 M.LJ. xvi

20, (1949) M.LJ, Suppl. 25.

2. (1947) M.ULR. 163,

22, [1971]1 ML, xix.

23 [1972] 2M.LJ. 129, Note: though the views regarding 5. 3047 of the Penal Code
must be considered as wrong because of a later Federal Court decision, the Jearned
Judge’s views on stare decisis still merits preat respect.
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Singapore in Muh Kah Yew's case where it was held that it was
bound by Miil’s case,* which was a decision of the Court of Appeal
of Sarawak, North Bomeo and Brunei, by virtue of 5. 88(3) of the
Malaysia Act; but was not bound by the decision in Cheow Keok's
case,® as it was a decision of the Court of Appeal of the Federated
Malay States, and that Court is not one which has been mentioned in
the said Act. Lee Hun Hoe J. however did not accept the Singapore
view on this point and stated as follows:
“Since the jurisdiction of the Court of Appeal of the Federated Malay
States was assumed by the Malayan Union Court of Appeal, the better view
would seem to be that the Federation of Malaya would, on the doctrine of
stare decisis be bound by the decision of the Court of Appeal of the Federa-
ted Malay States.”

C. APPLICABILITY OF SINGAPORE DECISIONS

Regarding the period when Singapore merged with Malaysia and
until the setting up of the Singapore Supreme Court, it seems that
Federal Court decisions decided during that period will be applicable
to both Singapore and Malaysia, wherever the Federal Court may
have sat. *6 Thus, a Singapore case decided by the Federal Court sit-
ting at Singapore, will probably be binding on Malaysia. 27

D. APPLICABILITY OF DECISIONS OF OTHER
JURISDICTIONS TO MALAYSIAN
INSURANCE LAW

It will be appreciated that there may be quite a few questions or
issues in respect of insurance, where English law may not be very ap-
propriate to local conditions or where the law and practice followed
by other countries, e.g. U.S.A., Canada or Australia (also “common
law” countries) may seem more attractive in Malaysian Courts. In
fact as the Malaysian Insurance Act is based to some extent on Aus-
tralian law, it would indeed be wise to rely on Australian decisions.

24. This esae is reported as an Appendix to Mah Kah Yew's case in [1971] 1 M.L.JA. It
was actually decided over fifteen years ago in September 1953, by the Coust of Appeal
of Sarawak, North Borneo and Brunei.

5. (1940) M.LJ. 103,

26, Singapore was part of Malaysia from 16th Sept. 1963 to 9th August 1965.

7. The position is clear as to the applicability of all Federal Court decisions for the period
Singapore was part of Malaysia. However, for the period (1965-1969) it is open to con-
trovexsy as to whether Singapore cases decided by the Federal Court would be binding
on Malaysia. See K.L. Koh, Griminal Law : Singapore Law Series No. 3, p. 8.
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Looking back historically, it will also be seen that there is justi-
fication for the use of unofficially recognised laws. Thus, though
English law had not been officially received in the Federated Malay
States till 1937, English law was in fact applied. As Professor Bartho-
lomew puts it, “an almost entirely English trained bench and bar in-
evitably fell back on English law for want of anything better.”2%

Perhaps the best justification for the use of unofficially recogni-
sed law by Courts has been stated by Terrel Ag. C.J. in Moror Empo-
rium v Arumugam, ° where he stated:

. .every Court must have inherent jurisdiction to do justice between
the parties and apply such principles as are necessary or desirable for attain-
mg such object and for giving decisions which are in conformity with the re-

of the social ions of the ity where the law is ad-

‘ministered.”

It is therefore submitted that at least in cases where there is no set-
tled “English law" as such, decisions from Courts of other jurisdic-
tions could be properly applied by Malaysian Courts in exercise of
their inherent jurisdiction to do justice.

E. THE DOCTRINE OF STARE DECISIS

INTRODUCTION

In the preceding pages of this Chapter, great pains have been
taken to explain the existence and the importance of judicial deci-
sions, and to what extent they are binding on Malaysia. It will be
seen that these decisions fall into four main categories,

1) Decisions of English Courts,

2) Decisions of Singapore Courts.

3) Decisions of Malaysian (including Malayan) Courts,

4) Decisions of Courts of other countries.

At this juncture it is necessary to explain once again that England,
Malaysia, Singapore and most of the former British Empire countries
follow what is called the doctrine of stare decisis, which in simple
language means the doctrine of binding judicial precedents. Thus, a
judge in England would always have to enquire as to what decisions
are binding on him. In doing so he is blessed with the fact that only
English decisions are binding on h;m Whereas, the Mahvslan judge is
confronted with English, aysian and Sii i and it is
not always easy for him to divine what previous decisions of these
three countries (precedents) are binding on him. Even then, he is well
versed in the principles of stare decisis and the hierarchy of Courts

28. The Commercial Law of Malaysia, p. 14.
29. (1933) M.L.J. 276 at 278. This was a Selangor case, i.e. (Federated Malay States),
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which existed or now exists in these three countries. However, to the
unfortunate local insurer who is faced with legal problems and who is
presented with an English, Malaysian or Singapore decision, an ap-
preciation of the value of that decision would not be an easy matter.
Accordingly, an attempt has been made to summarise the applicabi-
lity of the doctrine of stare decisis in England and in Malaysia. It is
hoped that these summaries would also furnish him with some idea as to
the hierarchy of civil courts existing in the two countries to-day.’?

THE DOCTRINE OF STARE DECISIS AS APPLICABLE IN
ENGLAND TODAY (CIVIL CASES)

House of Lords

The decisions of the House of Lords as a court of law bind all
other Courts in England. In fact, it had formerly ruled that even its
own decisions were binding on it. See London Street Tramways Co.
L.C.C. (1898) A.C. 375. However, by a Practice Direction, the House
declared (Lord Gardner L.C.) that where special grounds existed, it
would feel free not to follow one of its previous decisions. This was
in 1966.

Court of Appeal

The decisions of the Court of Appeal are binding on all High
Court judges trying civil cases, and on all judges sitting in the County
Court, Crown Courts and Divisional Courts in those cases in
which an Appeal lies from a Divisional Court to the Court of Appeal.

In 1944, in the case of Young v Bristol Aeroplane Co. (1944)
K.B. 718, the Court of Appeal held that it was bound by its own
decisions. This decision is, however, subject to limitations. Thus in
Triverton Estates (1974), the Court of Appeal did not follow its own
decision just a year old, namely Law v Jones (1973).

Divisional Court

The Divisional Court of the Queen’s Beach Division is generally
bound by a previous decision, unless such decision was an obvious
mistake or inconsistent with the authority of a higher Court. On the
other hand, the Court may depart from its own decisions, in favour
of the citizen,

30, 1t will be appreciated that these summaries cannot take into account all decisions of
the two countries, Moreoves, the effect of the Civil Law Act of Malaysia will always
have to be borne in mind. For a good summary of the doctrine of stare decisis in Eng-
land, the reader s referred to Kiralfy, The English Legal system, Sth edn. (1973) p. 87-
93.
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High Court

High Court judges are not bound by decisions of other High
Court judges. However, in practice, they usually follow each other.

THE DOCTRINE OF STARE DECISIS AS APPLICABLE IN
MALAYSIA TODAY (CIVIL CASES)

Introduction 2 o
It is necessary to make some general remarks in considering what

decisions would be binding on a particular Court sitting in Malaysia.
Some of these remarks have already appeared in the preceding pages.

Firstly, one has to appreciate that there are pre-independence
cases. Their binding nature today will have to be carefully studied. In
doing so, the various changes in the political structure of the country
and the dates of these changes will always have to be borne in mind.

Secondly, some of the laws do not uniformly apply throughout
Malaysia, though welcome attempts have been made in recent years
to achieve uniformity throughout the whole of Malaysia.®! Some-
times, different decisions will have different effects in different
places. For example, one will have to be careful in applying previous
decisions of Malayan Courts to Penang, Malacca, Sabah and Sara-
wak.%2 Similarly one will have to be careful in applying to Penang,
Malacca, Sabah and Sarawak certain decisions of Malayan Courts,

Privy Council

The Privy Council is the highest Court of Appeal from Malaysia,
All decisions given by the Privy Council on appeal from Malaysia will
be binding on Malaysian Courts®# Recently, however, it has been
decided that criminal appeals will no longer be heard by the Privy
Council.

Decisions of the Privy Council given on appeals from other terrj-
tories will be generally binding on Malaysian Courts if the law is in
pari materia. See Khalid Panjang v P.P. (No. 2) [1964]M.L.J. 108.

Decisions of the Privy Council are not binding on itself. See Read
v Bishop of Lincoln [1892]) A.C. 644,

31 Thus, the law of contract and the law of partnership has been made uniform through-
out Malaysia. Recently, in 1976, the Penal Code and the Code of Criminal Procedure
was made uniformly applicable throughout Malaysia.

32. For s good account of the applicability of the doctrine of stare decisis in Malaysia, sce
Wu Min Aun, An introduction to the Malaysion Legal system. Heinemann Educational
Books (Asiz) Ltd. p, 24 10 32,

33. See Wu Min Aun, op. cit, p. 26.

34. Subject of course to the Civil Luw Act of Malaysia.
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Court of Appeal of the Federation of Malaya, Court of
Appeal of Sarawak, North Borneo and Brunei, Court of
Appeal of Singapore

Decisions of these Courts (before the formation of Malaysia)
would be binding on all courts in Malaysia, including the present
Federal Court. See s. 88(3) of the Malaysia Act.

Straits Settlements Court of Appeal

By virtue of the decision in China Insurance Co. v Loong Moh
Co. Ltd. (1964) M.L.J, 307, decisions of this Court would be binding
on the Federal Court, Note that the effect of decisions of the former
Federated Malay States Court of Appeal is still an open question.

Federal Court

Decisions of the Federal Court will bind all Malaysian Courts.
This also applies to decisions made by the Federal Court sitting at
Singapore during the merger of Singapore and Malaysia. Following
the decision of Young v Bristol Aeroplane (1944), it would seem
that, except in certain cases, decisions of the Federal Court would be
binding on itself.*

High Courts

Although there are two High Courts (one in West Malaysia and
one in East Malaysia) their status is the same. A High Court decision
would be binding on all subordinate Courts, but would not be bin-
ding on itself. A High Court judge is not bound to follow the deci-
sion of another High Court judge. This matter has been settled by the
Federal Court in Sundralingam v Ramanathan Chettiar [1967] 2
M.L.J. 211

Subordinate Courts

Decisions of all Courts subordinate to the High Court are not
binding on themselves or anyone else.

35. Subject again to the Malaysian Civil Law Act.




CHAPTER 111
INSURANCE LAW AND CONTRACT
A. THE INSURANCE CONTRACT

INTRODUCTION

The general principles of the law of contract applies to insurance
contracts as in other contracts. In fact an insurance contract is
merely a special or specific type of contract.” However, in applying
the principles of contract to insurance in Malaysia, one has to be a
bit careful as Malaysia has its own contract legislation. In fact there
had been the Contract (Malay States) Enactment, 1930, which was
followed by the Contract (Malay States) Ordinance, 1950.% These
applied only to the Malay States, The law has now been made uni-
form for the whole of Malaysia by the Contract (Malay States)
Amendment and Extension Act, 1974,% and the 1950 Ordinance is
now simply known as the Contracts Act, 1950.7

This therefore means that the English principles of contract can-
not be applied blindly. Where there is a specific provision in the
Contracts Act, that provision will have to be applicd. English con-
tract law principles however can be applied where the Malaysian Con-
tracts Act is silent on the point. For example, it will be found that
the Act is silent on certain aspects of the law relating to indeninities.
English decisions would also be useful where the English law and the
Malaysian Contracts Act are in pari materia, However, newer English
legislation on contracts such as the Misrepresentation Act, 1967, or
the Unfair Contract Terms Act. 1977 would obviously not be appli-
cable in Malaysia. Herein lies the main difference between the Singa-
pore and Malaysian position as Singapore has no contract legislation
of its own and applies English law almost in roto. Nonetheless, one
should not be unduly perturbed because it will be found that even
to-day Malaysian Contract law and English Contract law are still
substantially the same.

L See for example Qhitty on Contract, Vol 2. Specific Contracts, 1977 Edn, pp,686
where insurance contracts are dealt with in some detail

2. FM. Ordinance No. 14 of 1950.

3. ActA2390of 1974,

4. (Revised—1974). Act 136 of the Laws of Malaysia.
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FORMATION OF CONTRACT
Proposal, Acceptance, Consideration.

The Malaysian Act uses the term *‘proposal”.® This is equivalent
to the English term “‘offer”. The proposal has to be “accepted”. If
there is consideration, then it would become an “agreement”. An
agreement which is enforceable by law is a contract. An agreement
which is not so enforceable is said to be void. The Act also has speci-
fic provisions for the communication, acceptance and revocation of
proposals.

The concept of *“‘counter offer” would also be applicable to
Malaysia, as it would come under “proposal”, It would be a “coun-
ter-proposal”.

Bearing the above principles in mind one may consider how a
contract of insurance in Malaysia would be formed.

First, the proposer would fill in a “proposal form™. This would
exist in most types of insurance contract, though what one has to fill
in depends on the insurance company concerned and the nature of
the insurance.

In most cases, the filling in of the proposal form would amount
to a “proposal” being made by the proposer (prospective insured) to
the insurarice company. It should of course be noted that there is no
law which says that a proposal has to be in writing, but because of
the doctrine of “‘uberrimae fidei” (utmost good faith), insurance
companies like to have it in writing.

If the proposal is accepted either orally or in writing, then there
would be an ‘“‘acceptance™. In some cases there is a letter of accep-
tance.

However, the position is not free from difficulty. As far as life in-
surance is concerned. most text-book writers take the view that the
letter of acceptance does not result in a binding contract. According
to them® the proposal form merely provides materials to the insurer
as a basis for assessment of the risk. The letter of acceptance is there-
fore only a counter-offer which the proposer may or may not accept.
Only where he accepts the terms proposed by the insurance company
would there be a valid acceptance.

In life assurance’ the position may be further complicated by the
5. Sees 2(2)(b) of the Contracts Act.

6. See for example, Indian Federation of Insurance Institutes, Law of Life Assurance

. 35. See also, Bacon & New, Principles & Practice of Life Assurance 8th edn, 1974,

2
L i “insurance” is usually referred to as “assurance”. The practice is however not

universal, For example, the term “Insurance” is used in the Australian Life Insurance
Act.
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fact that the first premium has been accepted by the agent as in most
cases he has an authority to do so. Thus, in practice, the first pre-
mium may be tendered with the proposal form. In such cases, the in-
surer is still entitled to offer an assurance on terms other than that
proposed, or to reject the risk. In cases the proposal is accepted then
the insurer would assume risk from the date of acceptance. The as-
sumption of risk would be indicated by a receipt issued for the first
premium.

Even though, by using the above analysis, an insurance contract
is formed, there is the further lication that in life the
assurance would become invalid if an event occurs between the date
of proposal and date of acceptance or date of delivery of first pre-
mium which would affect the risks and such event is not intimated to
the assurance company. Thus, in the English case of Canning v Far-
quhar ®a proposal was accepted by the Sun Life Assurance Company
subject to the condition that the company's liability did not com-
mence until the first premium was paid. Before the premium was ten-
dered, the health of the life assured had deteriorated to a marked
degree, and the company accordingly refused to accept the premium
or issue the policy. The Court decided in favour of the company as it
was held that no contract was completed until the premium was
paid.

C 1 in i

It will be seen from the above discussion that when a contract of
insurance is formed, it is usually followed by the issue of a “policy".
However it should be noted that a policy is merely evidence of the
contract, and is not conclusive evidence that there is a contract of
insurance. Indeed, the policy itself may indicate that it will not come
into force until the first premium is paid. Here again, whether there
is a valid contract or not may well depend on the intention and con-
duct of the parties. Thus, in the Indian case of Ocean Accident Cor-
poration v Patkar®the insurer sued the assured for premiums due on
various policies issued to the latter. The assured contended that
pre-payment of premia was a condition precedent of the policy, and
therefore there were no valid contracts as no premia had been paid,
However, the course of conduct showed that policies were always
issued at his request and premia was paid in due course. The parties
had throughout acted on the footing that there was a concluded con-

8. (1886) 16 Q.B.D. 727,
9. A.LR. (1935) Bom. 236. Sec also South British Insurance Co v Stenson (1928) LLR.
52 Bom, 532,
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tract of insurance subsisting between them. Accordingly, the premia
was held to be recoverable.

Besides a policy, there are other documents which might well in-
dicate that there is a valid contract of some sort. Such documents are
cover-notes, letters of insurance, slips, etc.

Cover notes may be used in many types of insurance, and parti-
cularly in marine insurance. This is usually issued after the insurer re-
ceives the proposal form and pending acceptance, protection is given.
It may sometimes be called *‘Letter of Cover™ or “Interim Protection
Note”. The Note would normally mention that temporary cover is
given under the same conditions as the policy that would be issued, if
the insurer finally auepts the proposal

A recent case te is that of Chop
Eng Thye v Malm'am National lmunmce Sdn Bhd.*° That was a fire
insurance case and a smoke house had been insured for fire. A cover-
note or protection note had been issued. One of the issues was
whether the cover-note was valid and it was held that it was indecd
valid. The Plaintiff however lost his claim on other grounds,

The “slip” is often used by Lloyds Underwriters. It contains de-
tails of the proposed insurance and once it has been initialled by
underwriters they are bound, even though the policy may not be is-
sued for some time. However, in the case of Jaglom v The Excess In-
surance Co. Ltd. & Others'! it was held that underwriters are not
bound until the slip is fully subscribed. This judgement has been cri-
ticised as it is established practice that the underwriter’s initialling of
the slip represents his acceptance. As Malaysia has Lloyds under-
writers operating in the country there is no harm for businessmen to
be acquainted with Lloyds procedure which is slighly different from
the procedure followed by insurance companies..

Premium as consideration

Everyone knows that premium has to be paid thh regard to m-
surance contracts. In contractual | this is
as the consideration on the part of the insured. On the part of the
insurers, the consideration is the undertaking to provide payment,
compensation or indemnity in terms of the insurance contract which
is usually evidenced by a policy.

It has been seen that it is not necessary for the premium to have
been paid to have a valid contract. Sometimes, there may be a valid
contract even if the amount of premium to be paid has not been

10. [1977] 1 M.LJ. 161,
11 [1971] 2 Lioyds 171,
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decided as yet. In some types of insurance such as liability insurance,
the exact amount of premium may not be decided until the contract
has expired. In such cases, a provisional premium may be paid at the
commencement of the insurance, and the amount paid can be ad-
justed at the end.

Premium may be paid in cash but in practice, it is often paid by
cheque. It should be noted that payment by cheque is merely a con-
ditional payment. Therefore, if the cheque is honoured, the premium
will be deemed to have been paid. If the cheque is dishonoured, then
the premium is deemed not to have been paid. Where an insured is
taking out policies from time to time, premium may also be paid by
what is called settlement of account. In such a case, provided the ac-
count is settled on the date agreed, the premiums are deemed to have
been paid on the dates when they fell due, rather than on the date of
settlement of the account.

Renewal Premium — a new contract

Life insurance is 4 long term contract and the premiums that are
paid will be in connection with one contract only. However, motor
i or fire i may be annually. Although a
new policy may not be issued, every renewal of such policies would
amount to a new contract in law.

Premium paid to agents (or brokers)

On many occasions payments have been made to agents or bro-
kers. Sometimes this may amount to payment to the insurers. This
question will be dealt with in more detail in dealing with agents and
brokers.

Return of premium

As premium is consideration, there may be occasions where the
whole of the premium will have to be returned by the insurer where
there is a total failure of consideration. In cases where there is a
partial failure of consideration on the part of the insurers, a pro-
portionate part of the premium will have to be returned to the in-
sured (unless the policy otherwise specifically provides).

There is a complete failure of consideration on the part of the in-
surers, and thus an obligation to return the whole of the premium
paid to the insured in the following situations:
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(a) there is no consensus ad idem (of the same mind) between
the parties:

(b) the policy issued is wltra vires the company;

(c) where the policy is illegal; but the insured would not be en-
titled to a return of the premium when he is a party to the
illegality or is aware of the illegality;

(d) where the policy is avoided by the insurers on grounds of

innocent mi ion or non-discl e by the insured:
(e) where there has been fraud or breach of good faith by the in-
surers;

(f) the subject matter of the insurance has been destroyed before
inception of the policy or is incapable of identification; and

(z) where the insured has no insurable interest in the subject
matter of the insurance.

There is a partial failure of consideration on the part of the in-
surers, and therefore an obligation to return a proportionate part of
the premium to the insured (unless the policy otherwise specifically
provides) in the following situations:

(a) there is over insurance;

(b) the policy provides that part of the premium will be returned
in certain circumstances (e.g. where the policy allows the
company to cancel the policy at any time and provides a re-
turn of part of the premium), and

(c) where the company goes into liquidation; in such an event it
can be said that generally the insured is entitled to a return of
premium proportionate to the period of insurance remaining
unexpired at the date of the liguidation.

B. NON DISCLOSURE AND MISREPRESENTATION
INTRODUCTION

A contract of insurince is one of uberrimae fidei (utmost good
faith) and therefore what is generally referred to as “‘non-disclosure
or misrepresentation’ by either party would entitle the other party
to avoid the contract. There have been cases where the company may
be guilty of non«ilsdos\m or misrepresentation, but in most cases
the d or ion is on the part of the insured.

In ordinary contracts there is no duty of disclosure because of
the principle of caveat emptor (buyer ‘beware). This is usually justi-
fied because both parties are in a position to ascertain for themselves
what is being bought or sold. However, in insurance contracts many
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things which may be known to the insured cannot be known by the
insurer unless it is disclosed by the insured. The insurer has to rely on
the insured, or rather on what the insured tells him, so that he can
decide whether to accept or refuse the risk or to fix the right pre-
mium, Thus, the duty of the insured is that of full disclosure, and
strictly speaking he should disclose things which are material to the
risk even though he may not be asked. In practice however, one
might see in certain proposal forms or policies that the insured is not
liable for not disclosing what he has not been asked.

NON-DISCLOSURE

Nature & Meaning of

Firstly, non-di has to be distingui from misrey
sentation as misrepresentation denotes a positive act where some-
thing wrong or inaccurate or untrue has been said. Whereas non-dis-
closure is really an omission to say or disclose what should be said or
disclosed.

Secondly, in using the term “non-disclosure” in insurance law,
some text-book writers further distinguish between non-disclosure
and * >, Thus discl is sometimes limited to the
omission to disclose due to inadvertence or because the insured
thought it immaterial; and concealment is meant to cover cases of in-
tentional suppression.

1t is therefore important to note that certain cases of non-dis-
closure may amount to “fraud” within the meaning of s, 17 of the
Malaysian Contracts Act. Section 17 is as follows:

“17. “Fraud” includes any of the following acts committed by a party to a

contract, or with his connivance, or by his agent, with intend to deceive

another party thereto or his agent, or to induce him to enter into the

contract:

(a) the suggestion, as to a fact, of that which is not true by one who does
not believe it to be true;

(b) the active concealment of a fact by one having knowledge of belief of
the fact;

(¢) apromise made without any intention of performing it;

(d) -any other act fitted to deceive; and

(e) any such act or omission as the law specially declares to be fraudulent.

Explanation — Mere silence as to facts likely to affect the willingness of a

person to enter into a contract is not fraud, unless the circumstances of the

case are such that, regard being had to them, it is the duty of the person

keeping silence to speak, or unless his silence is, in itself, equivalent to

speech.”
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It is thus clear that in certain cases silence amounts to fraud; this
is particularly so in insurance contracts where there is a “duty” on
the part of the person keeping silence to speak. Moreover, it is also
clear that in certain cases “active concealment™ of a fact amounts to
fraud.

Sometimes it may not be easy to distinguish between non-disclo-
sure and misrep: ion. Suppose a tub losis patient is asked in
filling a life proposal form whether he or she is suffering or has suffered
from tuberculosis, and the answer is “No™. Is it non-disclosure or mis-
representation? It is submitted that this is misrepresentation as the
person concerned is not only keeping silent or concealing a fact, but
in fact is saying that he or she is not suffering from or has never suf-
ferred from tuberculosis. In practice, however, such a distinction
would not make much difference, for in either case. it would amount
to “fraud” within the meaning of's. 17 of the Contracts Act.

What is the position where the questions are not answered and
there is a blank? Is it non-disclosure or misrepresentation, or noth-
ing? The answer is not free from difficulty. In Markovitch v. Liver-
pool Victoria Friendly Society 1* it was held that the omission to
answer a question cannot be regarded as a mis-statement of fact un-
less the obvious inference is that the applicant intended the blank to
represent a negative answer. In London Assurance v Mansel ** Jessel
M.R. said obirer that, if a proposer purposely avoids answering a
question and does not state a fact which it is his duty to communi-
cate, that is non-disclosure. On the other hand, where a question is
answered, and the policy is issued without further inquiry inspite of
the unanswered questions, then it could well be considered as a
waiver of information on the part of the insurance company. ™4

Similarly, where the answers are incomplete and a policy is issued
without further inquiry, it could also be argued that the insurance
company has waived the disclosure. If in a motor policy proposal the
applicant is asked “*How many accidents have you had in the last ten
years” and replies “Cannot say yet™ or “‘Details unavailable at pre-
sent”, the insurer would be waiving disclosure of all accidents if no
more inquiries were made. 1%

Scope and Extent

It should be noted that an insurance company may be able to
avoid a policy on grounds of non-disclosure in Malaysia, even if it

12. (1912) 28 T.L.R. 188, 189,

13. (1879) 11 Ch.D. 363, 369.

14. Thomson v Weems (1884) 9 App. Cas 671, 694.

15. See MacGillivray & Parkington on Insurance Law, 6th edn, 1975, pura. 798,
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may not amount to fraud within the meaning of s. 17 of the Con-

tracts Act. This is because of the generally accepted principles of

English insurance law which would be applicable to Malaysia by vir-

tue of s. 5 of the Civil Law Act, The general duty of disclosure has

been stated in a leading authority on the subject as follows: ¢
“Subject to other refinements considered below, the assured’s duty may be
summarised thus : the assured must disclose to the insurer all facts material
to the insurer's appraisal of the risk which are known or deemed to be
known to the assured, but not known or deemed to be known to the in-
surer.”

Material Facts

One of the frequently adopted tests as to materiality is that laid
down in s. 18(2) of the English Marine Insurance Act, 1906. It pro-
vides that: 7

“Every circumstance is material which would influence the judgment of a

prudent insurer in fixing the premium or determining whether he will take

the risk.”

The other test is that of the “reasonable assured”. Would a reason-

able man in the position of the assured realise that the facts known

by him were material to the risk? This test seems to have been used
in quite a number of life assurance cases. There have also been occa-
sions where it has been applied to property insurance cases. No
doubt there have been variations in the language used. In the case of

Anglo African Merchants v Bayley'® which concerned a policy on

goods in storage Megaw J. said that the test was whether the assured,

knowing certain facts, should have realised as a reasonable man what
he knew might be (not would be) regarded as material by a normal
prudent underwriter.

It should also be pointed out that in considering the question of
materiality the opinion of the particular assured will not as a rule be
considered. However, this proposition should not be stated too
highly as there may be cases where the opinion of a particular as-
sured may coincide with what the opinion of a reasonable assured
would be in the circumstances. In Life Association of Scotland v
Foster'® the assured had at the date of her proposal a slight swelling
in her groin. She attached no importance to it and did not mention it
to the company's doctor. It was held that this did not amount to
16. MacGillivray, op cif, para 727,

17. See also 5. 80(S) of the Malaysian Road Traffic Act, where “material” means it is of
suchi 3 nature as to influence the judgement of a prudent insurer in determining whe-
ther he will take the risk, and, if sa, at what premium and on what conditions.

18. [1970] 1Q.B. 311

19. (1873) 11 M. 351,359,
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non-disclosure of a material fact as a reasonable and cautious person
unskilled in medical science and with no special knowledge of the
law and practice of insurance would have done the same.

Should a judge be in any doubt as to what is a material fact in a
particular type of insurance, he may call expert evidence from the in-
surance world, However, expert evidence is not limited to those from
the insurance world, and there may be occasions for example where a
doctor might have to be called.

Malaysian decisions can be found where the principle of disclo-
sing material facts has been recognised. The case of Goh Chooi Leong
v Public Life Assurance Co.?Cis in point. That was a case where the
assured had not disclosed that he had been previously treated for
tuberculosis. Gill J. (as he then was) remarked:

“It is trite law that a contract of insurance is a contract uberrimae fidei

which can be avoided for non-disclosure of material facts.”

In that case, there was of course no dispute that the presence or ab-
sence of tuberculosis was a material fact.

An earlier Malayan decision is that of Teh Say Cheng v North
British & Mercantile Insurance Co. Ltd.*! The Plaintiff had insured
against fire for $80,000-00. He had failed to disclose that there were
unsatisfied judgements outstanding against him. On a claim being
made, it was held that this fact should have been disclosed as it was a
material fact. The learned judge (Whitley J.C.) referred to the test
laid down in s. 18(2) of the Marine Insurance Act. He also referred to
the evidence of the expert witnesses and stated:

“In view of this evidence, and the nature of the facts themselves, it seems to

me to be beyond doubt that Plaintifl’s financial position, between the time

of his proposal and the time of the issue of the policy, was such as would
have affected the judgement of any rational insurer in considering whether
he would accept or decline the proposal.”

Facts known or deemed to be known to the insurer

Such facts need not be disclosed. This principle would even
cover fraudulent concealment because it would not have influenced
the insurer’s judgement. It would also cover facts known to the agent
but net communicated to the insurers but are nonetheless deemed to
be known by the insurer. With regard to such facts known to the
agent, the position has been simplified in Malaysia since 1978, by the
introduction of a new s. 44A. By this new section, the knowledge of

20, [1964] M.LJ. 6.
21, [1921] FM.S.LR. 248,
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an agent relating to any circumstances relevant to the acceptance of
the risk by the insurer shall be deemed to be the knowledge of the in-
surer,

There are of course a variety of circumstances whereby the in-
surer may come to know of certain facts. An instructive Malaysian
case is that of Tan Kang Hua v Safety Insurance Co. ** That was a
motor insurance case and the proposer had answered “Nil” to a ques-
tion whether he had made a claim under any motor vehicle policy. It
was also disclosed that he had previously insured with the New India
Assurance Company. Accordingly, the Safety Insurance Co. wrote 10
the New India Assurance and was informed that they had previously
settled a claim for $200-00. The trial judge accepted the contention
of the Safety Insurance Co. that they had not received back the
questionnaire sent to the New India Assurance Co. However, on ap-
peal the Federal Court disagreed with the trial judge and felt that the
more logical inference is that the Plaintiffs were aware of the facts
which were alleged to have been concealed by the Defendant at the
time of the issue of the policy. The Federal Court then referred to
MacGillivray on Insurance Law, Sth edn. para. 903 and allowed the
appeal.

Effect of Questions in proposal forms.

The questions put by insurers in the various proposal forms may
limit or enlarge the proposer’s duty of disclosure, As a generdl rule
it may be said that by answering the questions, the duty of the pro-
poser to disclose all material facts does not come to an end. For ex-
ample, in a burglary insurance, although the proposer or applicant
may have answered all the questions, it may be necessary to disclose
whether he has a criminal record or not. In Lambert v Co-operative
Insurance Society Ltd. ** the Plaintiff signed a proposal form for one
of the company’s “All Risks” insurance policies ta cover her own
and her husband’s jewellery. No questions were asked, and the Plain-
tiff gave no information about any previous convictions although her
husband, to her knowledge, had been convicted some years earlier of
receiving stolen cigarettes and had been fined. Condition 2 of the
policy provided that the policy would ipso facro be void if there
should be an omission to state any fact material for estimating the
risk. It was held by the English Court of Appeal that the Plaintiff was
under a duty of disclosure and that duty was the same when applying
for a renewal as it was when applying for the original policy. The

22, [1973] IM.L1. 6.
23. [1975] 2 Lloyds Rep. 485.
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Court of Appeal also relied on s. 18(2) of the Marine Insurance Act
and took the view that there was no obvious reason why there should
be a rule of disclosure in marine insurance different from the rules in
other forms of insurance.

In the Malayan case of Teh Say Cheng (supra) it will be recalled
that the non-disclosure related to the financial standing of the in-
sured. One of the arguments raised was that the financial standing of
the insured was never asked by the insurer. The learned judge relied
on a passage by Vaughan Williams L.J. in Joel v Law Union and
Crown Insurance Co.?* and held that although the question may not
have been put, there was nothing in the conduct of the insurers
which relieved him of the duty to disclose every material fact,

It is however fair to point out that in certain proposal forms, the
questions which are asked might well limit the duty of disclosure.
The authorities are not clear when such an implication might be
made. It is probable that when certain information is sought in res-
pect of a particular period of time, this necessarily implies a waiver
concerning the same sort of facts occurring outside it.

The somewhat controversial case of Abu Bakar v Oriental Fire
and General Insurance Co Ltd ?° decided by the Federal Court of
Malaysia also brings out the difficulty in construing whether there
was a non-disclosure or not when the proposer answers certain ques-
tions asked of him. In that case a fire proposal form was involved.
The form contained the following question:

“For what purposes are the premises occupied? (e.g. dwelling, shop, go-

down etc.). If variously tenanted, please state the trade or business carried

therein,”
The Plaintiff gave the following answer:

“Sundry shop downstairs, dwelling first floor.”

Fire broke out in the front of the ground floor. It appears that all the
time at the back of the ground floor there were 4 electrically opera-
ted grinding mills. It was led by the i that
this fact should have been disclosed. The trial judge held that there
had not been full disclosure and found for the insurance company.
On appeal to the Federal Court, the said judgment was reversed by a
majority of two to one (Gill F.J. dissenting).

One of the majority judges (Ong Hock Sim F.J. ) reiterated the
view expressed by the House of Lords in Condioganis v Guardian
Insurance Co 26 that if an answer to a question is obtained and is
24, [1908] 2K.B. 878.

25, [1974] 1M.LJ. 150,
26. [1921]2AC.125.
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upon a fair construction a true answer, then it is not open to the in-
suring company to maintain that the question was put in a sense dif-
ferent or more ive than the s answer covered.
It was therefore held that the above answer was unimpeachable on
any reasonable construction.

MISREPRESENTATION
Fraudulent or innocent

It is obvious that for misrepresentation to exist, there has first to
be a ation. If the ion is innocently or inadver-
tently made, it is regarded as innocent misrepresentation. If the re-
presentation is a deliberate lie or is recklessly made not caring in the
truth or falsity of it, then it is regarded as fraudulent.

Under the Malaysian Contracts Act the latter type of misrepre-
sentation would come under the definition of “Fraud”, as stated in
s. 17 of the Act. The said section has already been reproduced with
regard to non-disclosure. Accordingly it would here be relevant to re-
produce s. 18 which defines misrepresentation.

*18. “Misrepresentation” includes: —

(a) the positive assertion, in a manner not warranted by the informa-
tion of the person making it, of that which is not true, though he
believes it to be true;

(b) any breach of duty which, without an intent to deceive, gives an
advantage to the person committing it, or anyone claiming under
him, by misleading another to his prejudice, or to the prejudice
of anyone claiming under him; and

(c) causing, however innocently, & party to an agreement to make a
mistake as to the substance of the thing which is the subject of
the agreement.”

Whether there be “fraud” or “misrepresentation”, s. 19 stipulates
that the agreement or contract is voidable at the option of the ag-
grieved party. Therefore in msurance it means that whether the mis-

ion be i or the insurer has the option
to avoid the policy.

Nature of misrepresentation

There are where in i it may be a
little difficult to decide whether there has been a misrepresentation
or not. The case of Abu Bakar (supra) which has been discussed with
regard to non-discfosure is a case in point.
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In New India Assurance Co Ltd v Pang Piang Chong?7 the main
question was whether there was in fact a misrepresentation made in
a motor insurance proposal form. A question in the proposal form
was whether the proposer had been convicted of any offence in con-
nection with the driving of any motor vehicle. The answer was in the
negative. On the facts, it transpired that the Defendant had indeed
been convicted of several statutory offences such as driving without
an “L" plate. The learned judge held that there had been no misre-
presentation as the convictions were not in connection with the dri-
ving of a motor vehicle, 2§

A more interesting question arose in the case of Pacific & Orient
Underwriters (M) Sdn Bhd v Choo Lye Hock.*® In that case also the
insurance company had sought to have the motor insurance policy
declared void. One of the grounds advanced by the company was
that there was non-disclosure or misrepresentation as the address and
occupation were wrongly stated, The learned judge Abdul Hamid J.
took the view that there would be a misrepresentation only if the
“answers” to the questions in the proposal form were incorrect or
untrue. ding to him, the concerning the address and
occupation cannot be regarded as answers to the questions.

The effect of the basis clause

One of the complicating factors in considering the effect of mis-
representation is the existence of the basis clause in most proposal
forms. It runs something like this:

1 declare that the particulars and statements made by me above are true,

and | agree that they shall be the basis of the contract between me and the

oo company.”

As one writer has put it:3%

*“No meaningful reform of insurance law can be achieved without a comp-

lete overhaul of the law which has developed around ‘the basis of the con-

tract’ clause in insurance litigation.”
Regarding the effect of the clause, he states as follows:
“The effect of this language is to incorporate the insured’s answers into the
insurance policy although they are not set out in the policy. An incorrect
answer into anyone of these questions is fatal to the insured’s claim. Thisis
s0, whether he angwered the question in good faith to the best of his know-
20 [1971] 2M.LJ. 34.
28. The learned judge relied on two English cases, Tavlor v Eagle Star (1940) 67 L1.L. Rep
136 & Corcos v De Rougemont (1925) 23 LL.L. Rep 164,
29, [1977) 1M.LJ. 13L
30. R.A. Hasson, “The ‘basis of the contract clause’ in the Insurance Law™ (1971) M.LR,
29.
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ledge, or indeed, whether his response related to a material fact or not.””
As far as Malaysia is concerned, strictly speaking, an insurer does not
need to rely on the basis clause to avoid a policy, once there is mis-
representation within the meaning of s. 18 of the Contracts Act.
However, the basis clause would become useful where there are cer-
tain misry jons (or rather mi ) which may not
qualify as a misrepresentation under s. 18, but nonetheless being a
statement in a proposal form would entitle the insurance company to
avoid the policy or repudiate liability. Indeed the “basis clause™ has
been invoked from time to time in insurance litigation in Malaysia.

Thus, the main legal significance of the basis clause is that it
converts every statement in the proposal form into a “condition”,
and therefore any untrue or incorrect statement would amount to a
breach of condition. This approach can be seen in the case of China
Insurance Co Ltd v Ngau Ah Kau decided by the Federal Court
(Suffian F_J. dissenting).®’ In that case it was not in dispute that cer-
tain answers in the motor policy proposal form were incorrect, The
insured however alleged that they were inserted by or at the instance
of the agent.*? The learned trial judge took the view that in any case
the answers were not material. On Appeal, Azmi L.P. pointed out
that there being a basis clause, it was not open to the learned judge
to consider whether the answers were materiai or not, and stated as
follows:

“In my view he could not, because the truth of the answers had been made

a condition of the palicy ........."
The Lord President then concluded on this point as follows:

“In my view, therefore, once it is established that the truth of the answers

in questions 6(A) and (B) is a condition of the contract, it isnot open to the

judge to consider the question of its materiality
By adopting this approach, it will be seen that it was unnecessary to
decide the question whether there was “misrepresentation” or not
within the meaning of s. 18 of the Contracts Act.

The indisputability clause in life policies and misrepresentation

We have discussed above the effect of the “basis clause™ on any
mis-statement even if it may not amount to a “misrepresentation”
within the meaning of the Contracts Act. Fortunately however, the
suffering of the insuring public is alleviated with regard to life poli-
cies by what is called the “indisputability clause™. As far as Malaysia
is concerned, the recent amendments to the Insurance Act have in-
troduced a “statutory indisputability clause” for life policies and
31, (1972] 1 M.LJ. 52,

32. This case is also relevant to sgency. This aspect will not be dealt with here,
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would be of assistance where the policy does not contain an indis-
putability or incontestability clause.

In simple language, the clause usually states that the policy shall
be indisputable or incontestable except in the case of fraud or wilful
misrepresentation by the assured. This clause, being an express pro-
vision, would amount to a waiver of the insurer’s right to set aside a
policy on grounds of mi ion unless the misrep ion
was “wilful”. The reason why fraud or wilful misrepresentation is
usually excluded is because of the principle that no man shall pro-
fit from his own fraud.

The Insurance (Amendment) Act 1975 introduced a new section,
namely 15C which related to mis-statements and avoidance of policy.
Section 15C(4) as further amended by the Amendment Act of 1978,
is as follows:

“(4) No life policy effected before the commencement of this section

shall, after the expiry of two years from such commencement, and no life

policy effected after the commencement of this section shall, after the ex-
piry of two years from the date on which it was effected, be called in ques-
tion by an insurer on the ground that a Statement made in the proposal for
insurance or in a report of a doctor, referee, or any person, or in a docu-
ment leading to the issue of the policy, was inaccurate or false unless the in-

surer shows that such statement was on a material matter or suppressed a

material fact and that it made by the poli with the

knowledge that the statement was false or that it suppressed a material fact”
This sub-section thus introduced what is really a built-in “indisput-
ability clause” into any life policy effected in Malaysia. It may here
be noted that the sub-section as introduced in 1975 was more or less
a copy of s. 84 of the Australian Life Insurance Act. The sub-section
as it now stands is an improvement in more than one way, Firstly, it
reduces the period from three years to two years. Formerly, any mis-
statement which was fraudulently untrue would not be covered.
Now, even if a statement is fraudulently made it must still relate toa
*“‘material matter” or must have suppressed a “material fact”.

Some local case law on misrepresentation

Most of the local cases on misrepresentation present no difficulty
as they concern situations were the misrepresentation is clear.*® The
case of Gch Choal Le(mg v Public Life Assurance Co Lid** which
refers to * ™ can also be ded as a case of
sentation with regard to life insurance. There the patient did not d)s—
33. The more difficult situations have been mentioned in the previous pages. See New

India Assurance Co Ltd v Pang Piang Chong [1971] 2 M.LY. 34; and Pacific and

Orient Underwriters (M) Sdn Bhd v Choo Lye Hock [1977] I M.L.J. 131,

34, [1964] M.L.J. 6. This case has slready been mentioned in dealing with non-disclosure.
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close that he had suffered from tuberculosis. Question 9 was as fol-
lows:

“Q, Have you ever had advice about heart or lungs or for cough?

A. No”

The trial judge Gill J. (as he then was) remarked that this wasa
deliberate lie. It is therefore clear that though this case has been
labelled as “non-disclosure” it is really a case of misrepresentation.

A few cases on motor insurance may be mentioned. In Unired
Malayan Insurance Co Ltd v Lee Yoon Heng®® the question arose
with regard to the description of the vehicle in the proposal form. It
was described as a “Volkswagen Station Wagon™, and a private car
policy had been issued, The learned judge held that the vehicle was in
fact a different breed from a station wagon. He however felt that
nothing much turned on this misrepresentation, and was only a
wrong description of the motor vehicle. However, the misrepresenta-
tion was more serious with regards to the user of the vehicle. It was
held that from the evidence the Defendant bought the motor vehicle
in question to use it for the purpose of his business and not as a pri-
vate passenger car. The essential purpose for which it was used was
for the carriage of goods and equipment in connection with his busi-
ness. There was therefore clearly a misrepresentation.

In the case of National Insurance Co Ltd v Joseph®® the misre-
presentation related to the question whether the company had been
informed of a previous cancellation of a policy by another company,
and also information relating to a previous accident. On the evidence,
the trial judge (Ong J.) came to the conclusion that he had delibe-
rately suppressed and misrepresented these material facts, On similar
facts a similar conclusion was reached by Hashim Yeop A. SaniJ,
in Ong Eng Chai v China Insurance Co Ltd.%"

One of the unfortunate cases where a fire policy was involved is
that of Wong Lang Hung v National Employees’ Mutual General
Insurance Association Ltd3® 1t was apparently a case of innocent
misrepresentation, but the insured nevertheless suffered for it. In
that case the Plaintiff Madam Wong had merely studied Chinese at
primary school level, but on the evidence she had approved of the
answers before signing her name in Chinese on the proposal form.
The learned trial judge found that among others, there was misrepre-
sentation with regard to the answers to questions 6, 7 & 8. The ques-
tions and answers are reproduced below:

35. [1964] M.LJ. 453,
36. [1973] 2M.LJ. 195.

37. [1974] 1M.LJ.82.
38. [1972] 2M.L.J. 191,
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6. Are any hazardous trades carried on or
hazardous goods stored? If so, give details.  No.

7.  Are there any stoves, furnaces, or means of Kerosene
producing fire, heat OTHER THAN for stove and fire-
cooking? If so give details. wood stove.

8. Are the premises attached to other buildings?

If so, state construction and occupation of ~ No.

adjoining buildings.

Accordingly, the policy was held to be void, and the Plaintiff could
not recover for the loss by fire.

With regard to misrepresentation in marine insurance, there seems
to be no decided local cases. However, as the English Marine Insu-
rance Act 1906 applies to Malaysia by virtue of s. 5 of the Civil Law
Act, reference may be made to s. 20 of that Act which relates to
misrepresentation. Section 20 is as follows:

“20. (1) Every material representation made by the assured or his agent to

the insurer during the negotiations for the contract, and before the contract

is concluded, must be true. If it be untrue the insurer may avoid the con-
tract.

(2) A representation is material which would influence the judgment
of a prudent insurer in fixing the premium, or determining whether he will
take the risk.

(3) A representation may be either a representation as to a matter of
fact, or as to a matter of expectation or belief.

(4) A representation as to a matter of fact is true, if it be substan-
tially correct, that is to say, if the difference between what is represented
and what is actually correct would not be considered material by a prudent
insurer.

(5) A representation as to a matter of expectation or belief is true if
it be made in good faith.

(6) A representation may be withdrawn or corrected before the con-
tract is concluded.

(7) Whether a particular representation he material or not is in each
case, a question of fact.”

As far as workmen's compensation insurance cases are concerned,
the non-disclosure or misrepresentation usually relates to the number
of workmen employed by the insured, and the remuneration paid to
them. This, it is thought, would reduce the premium payable to the
i pany. Good les are that of Suhaimi Bin Ibrahim
v United Malaya Insurance Co Ltd*%and Fook Yew Timber Co v The
Public Insurance Co Ltd.*® In both cases the insured had given a
lower number of employees than that actually employed by him, It
39. [1966] 1 ML.J. 140,

40, [1960] M.L.J. 72.
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was held that the insurance company could avoid the policy.
CONCLUSION

It will be seen from all the above cases decided by Malayan or
Malaysian judges that in declaring the policy void for misrepresenta-
tion reliance has been placed on English decisions and no reference
has been made to the Contracts Act which allows a contract to be
avoided for misrepresentation or fraud within the meaning of that
Act. While it is possible that some cases of non-disclosure or misre-
presentation may not come within the meaning of “misrepresenta-
tion” or “fraud” under the Contract Act, other cases may well come
under it. In such cases, as there is other provision made by written
law in Malaysia within the meaning of s. 5(1) & (2) of the Civil Law
Act, strictly speaking the Contracts Act should be applied whenever
it is applicable.

C. CAPACITY TO CONTRACT
AGE OF MAJORITY

Section 11 of the Contracts Act states as follows:

“11. Every person is compétent to contract who is of the age of majority

according to the law to which he is subject, and who is of sound mind, and

is not disqualified from contracting by any law to which he is subject.”

It is therefore also important to know what the age of majority
in Malaysia is. After the English reduced their age of majority from
twenty-one to eighteen by their Family Law Reform Act, 1969,
Malaysia also streamlined the age of majority by the Age of Majority
Act, 1971. Section 2 is as follows:

“2. Subject to the provisions of 5. 4, the minority of all males and females

shall cease and determine within Malaysia at the age of eighteen years and

every such male and female attaining that age shall be of the age of majo-

rity.”
It can thus be said that as a general rule it is safe to consider that the
age of majority is eighteen.

SPECIAL PROVISIONS IN THE INSURANCE ACT

However, i had created 1 in England as to at
what age a person would be competent to contract, and also whether

41, It may be noted here that England is now considering changes with regard to non-
disclosure and misepresentation. Among other changes, the drastic curtailment of
the basis clause is being considered. See Working Paper No 73 on “Insurance Law:
Non-disclosure and Breach of Warranty” (HM.S.0.). The Law Commission is cir-
culating the Paper for comment and criticism.
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an infant could repudiate his policy and recover his premiums on at-
taining majority.

Tt is therefore interesting to note that special provision has been
made in the Malaysian Insurance Act with regard to the age when a
person can enter into a contract of insurance.

Section 41 of the Act states as follows:

“41. (1) Notwithstanding any law to the contrary, a person over the age of

ten: years shall not by reason only of being under the age of majority lack

the capacity to enter into a contract of insurance; but a person under the
age of sixteen years shall not have the capacity to enter into such a contract
except with the consent in writing of his parent or guardian,

(2) This section shall be deemed always to have had effect.”

It may be pointed out here that this provision is the same as the
corresponding provision in the Singapore Insurance Act, and is subs-
tantially the same as the provisions contained in s. 85 of the Austra-
lian Life Insurance Act and which is as follows:

“85. (1) A minor who has attained the age of ten years but has not at-
tained the age of sixteen years may, with the written consent of
his parent or of a person standing in loco parentis to the minor —
(a) effect a policy upon his own life or upon another life in

which he has an insurable interest; or
(b) take an assignment of a policy.

(2) Aminor who has attained the age of sixteen years may: —

(a) effect a policy upon his own life or upon another life in
which he has an insurable interest; or

(b) take an assignment of a policy, and subject to the next suc-
ceeding sub-section, is as competent in all respects to have
and exercise the powers and privileges of a policy owner in
relation to a policy of which he is the owner as he would be
if he were of full age.

(3) A minor who has attained the age of sixteen years is not compe-
tent to assign or mortgage a policy except with the consent in
writing of his parent or of a person standing in loco parentis to
the minor.”

It will be noted that the Malaysian and Singapore provisions are
more precise but the effect is really the same as the Australian pro-
visions, However they cover not only life insurance but other fields
as well,

It will be noted that in the Malaysian Act a minor above the age
of ten years can only “enter” into a contract. This means that any
minor above the age of ten and under the age of sixteen can “enter”
into a contract i.e. take a policy. He apparently has no capacity to
make other contracts such as “assigning” a policy or “mortgaging” a
policy, or taking a loan under the policy.
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It will also be further noted that such capacity to enter into a
contract, must be accompanied by a consent in writing of his parent
or guardian.*? However, such written consent will not be required
for those over sixteen and below eighteen (which is the age of majo-
Tity).

It therefore seems that with or without the consent of his parent
or guardian a minor has no capacity to make other contracts relu-
ting to insurance such as assignments, mortgages or loans.

SOME CONSIDERATIONS

It is difficult to understand what the rationale is in allowing any
child over ten years of age to enter into any contract of insurance. It
is not easy to envisage a situation where a minor aged eleven years
would be entering into contracts for insurance of cargo or ships as it
is unlikely that he will be doing business at that tender age.

Moreover, the position is not very clear where a minor is on the
receiving end of a contract. Can a life policy, for example, be as-
signed to a minor by way of mortgage? The answer will probably be
in the negative as that would in turn entail some money being lent by
the minor. If however, a life policy is assigned to a minor by way of
gift that would be in order. This is because of the general law that a
minor can take but cannot give. In any event, a *“gift” would not be a
contract and therefore does not involve the question of contractual
capacity.

D. INSURABLE INTEREST
NECESSITY OF

To put it briefly, one of the main reasons why an insurable in-
terest is necessary in an insurance contract is because it would other-
wise amount to a wagering contract. It may also be inherent in the
nature of the insurance contract itself.

Thus, in England, the Life Assurance Act was passed in 1774 to
stop gambling on lives and was indeed known as the “Gambling
Act”. Similarly gaming and wagering on ships and cargo was prohi-
bited since the passing of the Marine Insurance Act, 1745,

MEANING OF
Neither in any English legislation nor in any Malaysian legislation

42, Note that the Australian section uses the term *in loco parentis” instead of guardian.
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is there a general definition of insurable interest. There is however 2
definition with regard to marine risks in the Marine Insurance Act,
1906. As this Act would be applicable to Malaysia by virtue of s. 5 of
the Civil Law Act, the relevant provisions may be noted.

Relevant Provisions of the Marine Insurance Act, 1906

“4. (1) Every contract of marine insurance by way of gaming or wager-
ing is void,

(2) A contract of marine insurance is deemed to be a gaming or

wagering contract —

(a) Where the assured has not an insurable interest as defined by

this Act, and the contract is entered into with no expecta-
tion of acquiring such an interest; or

(b) Where the policy is made “interest or no interest”, or “‘with-

out further proof of interest than the policy itself”, or “with-
out benefit of salvage to the insurer”, or subject to any other
like term:

Provided that, where there is no possibility of salvage, a policy

may be effected without benefit of salvage to the insurer.

5. (1) Subject to the provisions of this Act, every person has an insur-
able interest who is interested in a marine adventure.

(2) In particular a person is interested in a marine adventure where he
stands in any legal or equitable relation to the adventure or to any insurable
property at risk therein, in consequence of which he may benefit by the
safety or due arrival of insurable property, or may be prejudiced by its loss,
or by damage thereto, or by the detention thereof, or may incur liability in
respect thereof.

6. (1) The assured must be interested in the subject-matter insured at
the time of the loss though he need not be interested when the insurance is
effected:

Provided that where the subject-matter is insured “lost or not
lost”, the assured may recover although he may not have acquired his in-
terest until after the loss, unless at the time of effecting the contract of in-
surance the assured was aware of the loss, and the insurer was not.

(2) Where the assured has no interest at the time of the loss, he can-
not acquire interest by any act or election after he is aware of the loss.

7. (1) A defeasible interest is insurable, as also is a contingent interest.

(2) In particular, where the buyer of goods has insured them, he has
an insurable interest, not withstanding that he might, at his election, have
rejected the goods, or have treated them as at the sellers risk, by reason of
the latter’s delay in making delivery or otherwise.

8. A parital interest of any nature is insurable.
9. (1) The insurer under a contract of marine insurance has an insurable
interest in his risk, and may re-insure in respect of it.




INSURANCE LAW AND CONTRACT 53

(2) Unless the policy otherwise provides, the original assured has no
right or interest in respect of such re-insurance.

10. The lender of money on bottomry or respondentia has an insurable in-
terest in respect of the loan.

11. The master or any member of the crew of a ship has an insurable in-
terest in respect of his wages.

12. In the case of advance freight, the person advancing the freight has an
insurable interest, in so far as such freight is not repayable in case of loss.
13, The assured has an insurable interest in the charges of any insurance
which he may effect.

14. (1) Where the subject-matter insured is mortgaged, the mortgagor has
an insurable interest in the full value thereof, and the mortgagee has an in-
surable interest in respect of any sum due or to become due under the mort-
gagee.
(2) A mortgagee, consignee or other person having an interest in the
subject-matter insured may insure on behalf and for the benefit of other
persons interested as well as for his own benefit.

(3) The owner of insurable property has an insurable interest in res-

pect of the full value thereof, notwithstanding that some third person may
have agreed, or be liable, to indemnify him in case of loss,
15. Where the assured assigns or otherwise parts with his interest in the
subject-matter insured, he does not thereby transfer to the assignee his rights
under the contract of insurance, unless there be an express or implied agree-
ment with the assignee to that effect.

But the provisions of this section do not affect a transmission of in-
terest by operation of law.”

General Definition

For a general definition which would be applicable to all types of
insurance, it may perhaps be defined as the assured’s pecuniary in-
terest in the subject matter of the insurance.® This definition may
be workable in cases where the insurance contract is one of indem-
nity. However, in cases such as life insurance which are not contracts
of indemnity, it is difficult to say that a person has a “‘pecuniary in-
terest” in the life insured.

Perhaps one of the most exhaustive descriptions asto what insur-
able interest is, can be found in the old English decision of Lucena v
Crauford * where Lawrence J. stated as follows:

“And whom it importeth, that its condition as to safety or other quality

should continue: interest does not necessarily imply a right to the whole, or

part of a thing, nor necessarily and exclusively that which may be the sub-
ject of privation, but the having some relation to, or concern in the subject

43. See MacGillivray and Parkington on Insurance Law, 6th edn, 1975, p. 3.
44. (1806) 2 Bos & P.N.R. 269.
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of the insurance, which relation or concern by the happening of the perils
insured against may be so affected as to produce a damage, detriment, or
prejudice to the person insuring: and where a man is 5o circumstanced with
respect to matters exposed to certain risks or dangers, as to have a moral
certainty of advantage or benefit, but for those risks or dangers he may be
said to be interested in the safety of the thing, To be interested in the pre-
servation of a thing, is to be so circumstanced, with respect to it as to have

benefit from its existence, prejudice from its destruction. The property of a

thing and the interest devisable from it may be very different: of the first

the price is generally the measure, but by the interest in a thing every bene-
fit and advantage arising out of or depending on such thing may be consi-
dered as being comprehended.”

It can thus be said that any person who has some relation to or
concern in the subject of insurance has an insurable interest. More-
over, he need not be the owner of the subject matter of insurance. As
long as he would suffer a damage, detriment or prejudice, he would
have an insurable interest.

LIFE ASSURANCE ACT, 1774 (England)

This Act has been mentioned above to show that England at-
tempted to stop gambling on lives since 1774. As this Act would
come under English law, and as it is not inconsistent with any Malay-
sian written law such as the Contracts Act or the Insurance Act, its
provisions could be applied in certain circumstances in Malaysia by
virtue of 5. 5 of the Civil Law Act. As it is a short Act, and also as it
may well apply to some other types of insurances besides life, it is
hereby reproduced below:

“No insurance shall be made by any person or persons, bodies politic or cor-
porate, on the life or lives of any person or persons, or on any other event
or events whatsoever, wherein the person or persons for whose use, benefit,
or on whose account such policy or policies shall be made, shall have no in-
terest, or by way of gaming and wagering; and that every assurance made,
contrary to the true intent and meaning hereof, shall be null and void, to all
intents and purposes whatsoever.

And be it further enacted, that it shall not be lawful to make any policy or

policies on the life or lives of any person or persons, or other event or

events, without inserting in, such policy or policies the person’s or persons’
name or names interested therein, or for whose use, benefit, or on whose ac-
count, such policy is so made or underwrote.

And be it further enacted, that in all cases where the insured hath interest in

such life or lives, event or events no greater sum shall be recovered or re-

ceived from the insurer or insurers than the amount or value of the interest
of the insured in such life or lives, or other event or events.

Provided always, that nothing herein contained shall extend, or be con-
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strued to extend, to insurances bona fide made by any person or persons,

on ships, goods or merchandise; but every insurance shall be as valid and

effectual in the law as if this Act had not been made.”

This Act therefore insists that for life purposes, the person effec-
ting the insurance must have an interest in the life assured. It also
provides that in cases where the insurable interest can be measured,
then no greater sum than the value of the interest of the assured shall
be recovered.

The controversial aspect of the Act is that though it is called the
“Life Assurance Act” it obviously does not deal with insurable in-
terest in life insurance only. This is because it refers not only to “life
or lives”, but also to “other event or events”. Moreover, the proviso
exprussly sulcs that it does not cover insurance to “ships, goods or

", The i ication therefore is that it covers other types
of insurance. Accordingly, many text book writers hold that it also
relates to certain types of insurance such as fire insurance.

WAGERING CONTRACTS AND INSURABLE INTEREST

Section 31 of the Contracts Act states that wagering agreements
are void. It is as follows:

“31. (1) Agreements by way of wager are void, and no suit shall be

brought for recovering anything alleged to be won on any wager, or en-

trusted to any person to abide the result of any name or other uncertain
event on which any wager is made.

(2) This section shall not be deemed to render unlawful a subscrip-
tion or contribution, or agreement to subscribe or contribute, made or
entered into for or toward any plate, prize, or sum of money, of the value
or amount of five hundred dollars or upwards, to be awarded to the winner
or winners of any horse-race.

(3) Nothing in this section shall be deemed to legalise any transaction
connected with horse-racing forbidden by any written law.”

Therefore, certain insurance contracts in Malaysia which lack an
insurable interest would also be void by virtue of s. 31 of the Con-
tracts Act. It should however be noted that this does not mean that
every insurance contract which lacks insurable interest is necessarily
a wagering contract. One can contemplate many instances where
there may be no insurable interest as understood in the law of in-
surance, but nonetheless is not a wagering contract under the Con-
tracts Act.

It will be noticed that s. 30 of the Contracts Act refers to
“wagers” and no reference is made in it to insurances or insurable in-
terests. An interesting English case which illustrates that lack of in-
surable interest does not necessarily mean that the contract is a
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wager is that of William v Baltic Insurance.® In that case the policy
purported to indemnify the assured against liability incurred by per-
sonal friends or relatives while driving the car. Roche J. observed that
the insured would be very much suprised to be told that he was hol-
ding a gaming policy, although it was true that he had no insurable
interest in the friends or relatives other than those he was legally lia-
ble to indemnify.

SPECIAL PROVISIONS IN THE INSURANCE ACT

Section 40 of the Insurance Act modifies the English law relating
to insurable interest in life insurance. The section is reproduced be-
low:

“40. (1) A life policy insuring the life of anyone other than the person ef-
fecting the insurance or a person connected with him as mentioned in sub-
section (2) shall be void unless the person effecting the insurance has an in-
surable interest in that life at the time the insurance is effected; and the
policy moneys paid under such a policy shall not exceed the amount of that
insurable interest at that time.

(2) The lives excepted from sub-section (1), besides that of the per-
son effecting the insurance, are those of that person’s wife or husband, of
that person’s child or ward being under the age of majority at the time the
insurance is effected, and of anyone on whom that person is at that time
wholly or partly dependent.

(3) In this section “insuring the life of” a person means insuring the
payment of money (or the equivalent) on that person’s death or on the hap-
pening of any il on the i or il of
that person’s life, and includes granting an annuity to commence on that
death or at a time to be determined by reference thereto or to any such
contingency.

(4) In so far as in the case of any life policy the policy moneys do
not consist wholly of a cash payment due on the death in question, the limit
under this section on the amount to be paid shall be applied by reference to
the value of the right to the policy moneys immediately after the death or
the happening before the death of any event on which they become pay-
able.

(5) This section shall not affect policies issued before the commence-
ment of this Act.

It may here be noted that the above provision in the Malaysian Act
is more or less identical with the provision in the Singapore Act.
Also, to some extent it overlaps with the provisions of the Life As-
surance Act, 1774 which has been mentioned above.

45. [1924] 2 K.B. 282. Note this was before the English Road Traffic Act, 1930, Now, the
contract would be covered by the Road Traffic Ordinance in Malaysia also.




INSURANCE LAW AND CONTRACT 57

The persons who are expressly mentioned and with regard to

whom one has an insurable interest are the following:

(2) ahusband on the wife, and the wife on the husband,

(b) a parent has an insurable interest in the life of his child be-
low the age of majority.

(c) a guardian has an insurable interest in the life of his ward
who is below the age of majority.

(d) a person who is wholly or partly dependent has an insurable
interest in the life of the person to whom he is so depen-
dent.

Regarding clause (a) above, it is nothing new as that was the law any-
how.

Clause (b) makes it wider than in England as a parent, as such, has no
insurable interest on his child under English law.

Similarly clause (c) above makes it wider than English law.

Clause (d) also makes it wider than English law. For example an old
aunt who is dependent on her niece can insure the life of her nicce.
The wording is also wide enough to allow children who are wholly er
partly dependent on their parents to insure the life of their parents.

SUMMARY OF INSURABLE INTEREST

It is easier to summarise the law relating to insurable interest by
grouping insurance into three categories.

1. Marine Insurance

This insurance is governed by the provisions of the Marine Insu-
rance Act, 1906 which have been reproduced above. Interest must be
proved at the time of loss only.

2. Property Insurance

These would be governed by the Contracts Act, and the general
law. English decisions would also be relevant. The only reported
Malaysian decision relates to insurable interest on a motor car and is
that of Nanyang Insurance Co Ltd v Salbiah. ¢ Tt was held in that
case that the owner of a car still has an insurable interest in it. even
though the car may have been transferred by an agreement to sell,

Broadly speaking, the following persons would be considered to
have “insurable interest” in the subject matter in which they are
respectively interested:

46. {1967 1 MLL.J. 96.
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a) Owners of property in that property, whether moveable or
immovable. *7

b) Vendors and Purchasers.

¢) Mortgagors and Mortgagees.

d) Landlord and Tenant.

e) Bailors and Bailees (whether gratuitous or for reward).

f) Pledgor and Pledgee.

g) Consignor and Consignee.

h) Common carriers and other carriers.

i) Persons having a lien ¢.g. unpaid seller of goods.

j) Shareholders in their shares.

k) Agents in their commission.

1) A trader in his stock in trade and profits.

m) A hire in the thing hired.

n) An insurer in his risk: Right of Reinsurance.

3.  Life Insurance

The special provisions with regard to insurable interest in life
has been mentioned above. However, the categories listed in s. 40 of
the Insurance Act are not exhaustive. For example, the following
would probably be i d to have an i ble interest:

a) A master on his servant and vice versa.

b) A creditor on his debtor.

¢) A trustee on his beneficiary and vice versa.

d) A female fiancé on the male fiancé (the law however is

not settled).

¢) A mortgagee on the mortgagor.

One partner on the life of another partner.

The above list is, of course, not exhaustive.

E. ASSIGNMENTS AND INSURANCE
ASSIGNMENT OF THE SUBJECT MATTER OF THE INSURANCE

This is quite different from assigning the policy or the proceeds
of the policy. It often happens in motor insurance. Thus, when a per-
son sells a car or a house, the policy of insurance covering it cannot
be sold with it. The contract of insurance is a personal contract bet-
ween the insured and the insurers. Therefore its assignment is quite a
different ion from the assi of the subject matter of
the insurance.

47, The above list is not exhaustive.
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It is important to remember that in assigning the subject matter
of the insurance, this should be done together with the assignment of
the contract of insurance. In the old English case of Lynch v Dal-
zell*3a house was sold and subsequently caught fire. The vendor
purported to assign the policy to the purchaser after the fire, On a
claim being made by the purchaser, the House of Lords held that the
policy lapsed when the vendor sold the property and the assignee of
the property could not recover.

ASSIGNMENT OF THE CONTRACT OF INSURANCE (assignment
of the Policy)

This assi is really an assi of the policy itself as op-
posed to the proceeds of the policy. In such a case, there would be a
substitution of the original assured by a new assured, Thus, in ef-
fect, there would be a novation, and the consent of the insurer
would be required.

It should also be remembered with regard to this type of assign-
ment that the contract of insurance is a personal contract between
the insured and the insurers. It can only be assigned, if at all, with
the consent of the insurers. Furthermore, it does not pass with the
assignment of the subject matter. In fact, if the subject matter is as-
signed and is not accompanied by an assignment of the contract of
insurance, the policy would lapse immediately. This is because the as-
signor of the subject matter ceases to have any insurable interest in
it.

With regard to the rule that in such an assignment the consent
of the insurers is required, one must point out that policies such as
life policies or marine policies would form exceptions.

Assignment of life policies

Life polices are treated in law as reversionary interests i.e. a
right in property the enjoyment of which is deferred. They can be
assigned, charged or otherwise dealt with. Such transactions will have
to be for consideration, but the purchaser or person to whom the
life policy is assigned need have no insurable interest in the life as-
sured. For example, a bank which accepts an assignment of a life
policy for money lent has no insurable interest in the life of the in-
sured,

It should be noted that for the assignment of a life policy, the
English Policies of Assurance Act, 1867, would probably apply to
Malaysia by virtue of s. 5 of the Civil Law Act. Under that Act,
48, (1729) 4 Bro, P.C. 431,
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notice of assignment should be given to the assurer, but it is not com-
pulsory. That Act also gives the assignee of a policy the right to sue
in his own name, but provides that no right shall be conferred until
written notice of the date and purport of the assignment has been
given to the assurer. The general effect of the Act seems to be that an
assignee who gives notice can claim precedence over all other inte-
rests of which that assignee was unaware, The assurer would also be
protected provided he pays the assignee, on satisfactory proof of
title, in accordance with notices received.

Assignment of marine policies

It has aiready been mentioned that the English Marine Insu-
rance Act 1906 would also apply to Malaysia by virtue of s. 5 of the
Civil Law Act. Sections 50 and 51 which deals with assignments are
as follows:

“50. (1) A marine policy is assignable unless it contains terms expressly
prohibiting assignment. It may be assigned either before or after
loss.

(2) Where a marine policy has been assigned so as to pass the bene-
ficial interest in such policy, the assignee of the policy is en-
titled to sue thereon in his own name; and the defendant isen-
titled to make any defence arising out of the contract which he
would have been entitled to make if the action had been
brought in the name of the person by or on behalf of whom the
policy was effected.

(3) A marine policy may be assigned by indorsement thereon or in
other customary manner.

51. Where the assured has parted with or lost his interest in the subject-
matter insured, and has not, before or at the time of so doing, ex-
pressly or impliedly agreed to assign the policy, any subsequent as-
signment of the policy is inoperative:

Provided that nothing in this section affects the assignment of a
policy after loss.”
It should however be noted that in practice, the above provisions
may be varied by special provision in the policy. Also, in practice,
the opening words of the S.G. form of policy (i.e. Ship and Goods)
is often called the “*Assignment Clause™.

It may further be pointed out that different considerations apply
to assignment of cargo policies and assignment of hull policies.

A cargo policy is a document used in international trade, and
therefore should pass with each change of interest in the goods
during the currency of the insurance. A cargo policy is usually as-
signed by a blank endorsement, that is, by mere signature of the
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policy holder without specifying the assignee. Also, notice of assign-
ment to the underwriter is not necessary.

On the other hand, the ownership or management of a ship is an
important element in underwriting a hull policy. Underwriters do not
intend that the policy should follow the ship if she changes owner-
ship during the currency of the policy. They would insist that their
written consent be first obtained.

ASSIGNMENT OF THE PROCEEDS OF THE POLICY
(Right of recovery)

An assignment of the proceeds of the policy means that the as-
signee would be able to recover under the policy, It is simply a di-
rection to the debtor (insurer) to pay the debt to a specified person.
In legal this to an assi of achose in action
and in Malaysia will have to comply with s. 4(3) of the Civil Law
Act. The sub-section reads as follows:

“(3) Any absolute assignment, by writing, under the hand of the assignor,
not purporting to be by way of charge only, of any debt or other legal chose
in action, of which express notice in writing has been given to the debtor,
trustee or other person from whom the assignor would have been entitled
to receive or claim the debt or chose in action, shall be, and be deemed to
have been, effectual in law, subject to all equities which would have been
entitled to priority over the right of the assignee under the law as it existed
in the State before the date of the coming into foree of this Act, to pass
and transfer the legal right to such debt or chose in action, from the date of
the notice, and all legal and other remedies for the same, and the power to
give a good discharge for the same, without the concurrence of the as-
signor.”

It should be noted that in such an assignment the insured remains
liable to fulfil the conditions of the policy. He merely transfers the
legal right to the debt or chose in action.

It should be noted that the above provision is similar to that con-
tained in s. 136 of the English Law of Property Act, 1925, It will
also be noted that both provisions refer to an “absolute assignment”
i.e. a legal assij Such a legal assi may be with or with-
out consideration. Thus, where a man makes an absolute assignment
of the proceeds of his life policy to his wife, it is usually by way of
gift and there is no consideration.

It should therefore be noted that there may be an equitable as-
signment of the proceeds of a policy. In an equitable assignment no
special form is required. Also, in an equitable assignment, notice is
not necessary. However, it is advisable to give notice of assignment to
the person liable under the contract to secure priority over other as-
signees.
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As both the Malaysian and English provisions refer to an “abso-
lute assignment”, every “conditional assignment”” would amount to
an equitable assignment.

ASSIGNMENT BY OPERATION OF LAW

The three types of assignment referred to above deal with what
are called voluntary assi i.e. assif by bet-
ween the parties. We now come to two types of assignment which
takes place involuntarily by operation of law; namely (a) death, and
(b) bankruptcy.

The general principle is that on death and bankruptcy, both the
subject matter insured and the policy itself pass to the personal re-
presentatives or the Official Assignee, as the case may be.

However, the personal representatives or the Official Assignee
cannot have a better title than the deceased or the bankrupt. The
claim would be liable to be defeated by any non-disclosure or mis-
representation or breach of condition on the part of the insured be-
fore the assignment takes effect. Insurers should also note that if
payment is made to a bankrupt after the Official Assignee becomes
entitled to enforce the policy, then they may well have to pay twice.

CONDITIONS PROHIBITING ASSIGNMENT

Any person who takes an insurance policy should find out
whether there is any special clause prohibiting or restricting assign-
ment, Some policies may prohibit the assignment of the subject
matter during the currency of the policy. Some policies may prohibit
assignment otherwise than by will or operation of law. In cases of
doubt or ambiguity, the insured should take legal advice with regard
to the effect of such clauses.




CHAPTER IV
AGENCY AND INSURANCE LAW
A. AGENTS AND AGENCY
IMPORTANCE OF AGENCY IN INSURANCE

A good deal of insurance is done through a variety of interme-
diaries whose legal position is not always clear. Some are called
agents, some are called brokers. There are different types of agents
and different types of brokers. Some are agents in the limited sense
of the word and are in fact known as ‘“‘sub-agents™ in the insurance
world.

As they deal with the public, it is important for the public to
understand the legal relationships involved in dealing with them. For
this purpose it may be worthwhile to state briefly the general prin-
ciples of the law of agency as applicable in Malaysia.

STATUTORY PROVISIONS

Most the law relating to agency will be found in the Malaysian
Contracts Act. Part X of the Act is worth studying.

Appointment of Agents

Section 135 of the Act defines an “agent” as a person employed
to do any act for another or to represent another in dealings with
third persons. That other person is called the “principal”.

Under section 136 any person who is of the age of majority can
employ an agent. Thus, by virtue of the Malaysian Age of Majority
Act, 1971, any person above the age of 18 can employ an agent.

Section 137 is in two parts. As between the principal and third
persons, any person may become an agent. However, a person who is
below the age of majority cannot become an agent so as to be res-
ponsible to his principal under the Contracts Act. Section 138 states
that no consideration is necessary to create an agency.

It will thus be seen that in this respect and in other respects as
well, the general law of agency is similar to the English position.

Authority of Agents
Section 139 of the Act divides the authority of an agent into
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“expressed” or “implied”. Section 140 defines what is express or
implied authority,

Section 141 explains the extent of an agent’s authority. An agent
having an authority to do an act has authority to do every lawful
thing necessary for the purpose, or usually done in the course of con-
ducting such business. As in English law an agent is also given certain
authority in an emergency (s. 142).

Sub-Agents

The existence of sub-agents is recognised under the Act only
under certain circumstances. Section 143 embodies the English prin-
ciple of delegatus potest non delegare (a delegate cannot delegate)
and states that an agent cannot lawfully employ another to perform
acts which he has expressly or impliedly undertaken to perform per-
sonally. However, sub-agents are allowed where by the ordinary cus-
tom of trade or from the nature of the agency, a sub-agent may or
must be employed.

Thus, we see sub-agents being employed in Malaysia in the insu-
rance industry, and this is probably permissible by the ordinary cus-
tom of trade.

Section 144 defines a sub-agent as a person employed by, and
acting under the control of, the original agent in the business of the
agency. Section 145 further states that where a sub-agent is properly
appointed, the principal is, so far as regards third persons, repre-
sented by the sub-agent, and is bound by and responsible for his acts,
as if he were an agent originally appointed by the principal. The
agent is responsible to the principal for the acts of the sub-agent.
Furthermore, a sub-agent is responsible for his acts to the agent, but
not to the principal, except in case of fraud or wilful wrong.

Section 146 is of practical importance to the insurance industry
in Malaysia as many “sub-agents’ are not known to the principal (in-
surance company). Thus the section states:

“146. Where an agent, without having authority to do so, has appointed a
person to act as a sub-agent, the agent stands towards that person in the re-
lation of a principal to an agent, and is responsible for his acts both to the
principal and to third persons; the principal is not represented by or respon-
sible for the acts of the person so employed, nor is that person responsible
to the principal.”

Section 147 and 148 further deal with sub-agents who are al-
lowed to be appointed by the principal.

Ratification
As agents sometimes act beyond the scope of their authority, it is
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important to realise that in certain situations their acts may be “rati-
fied™.

Section 150 states that ratification may be express or implied.
Under s. 151 no valid ratification can be made by a person whose
knowledge of the facts of the case is materially defective. Section
152 states that in ratifying a particular act the whole transaction of
which that act forms a part is ratified. In other words there cannot
be ratification of only part of a transaction.

Termination of Agency

Section 154 explains that agency may be terminated in the fol-
lowing ways:

(a) by the principal revoking his authority.

(b) by the business of the agency being completed.

(¢) by either the principal or agent dying, or becoming of un-

sound mind; or

(d) by the principal being adjudicated or declared a bankrupt or

an insolvent.
With regard to (d) above, it should be noted that the bankruptcy of
an agent does not necessarily revoke the agency. It is the bankruptcy
of the principal that is the important factor.

Section 155 deals with what are known in English law as agencies
which are “irrevocable™. Thus, where the agent himself has an inte-
rest in the property, the agency cannot be terminated; unless there is
an express contract that it can be so done.

Section 158 deals with agencies which are to exist for any period
of time. In such a case compensation has to be given by the party re-
voking or renouncing the agency without sufficient cause. Section
159 also provides that ble notice of ion or i
tion should be given.

Agent’s duties to a Principal

The English principle of “obedience™ on the part of the agent is
to be found in section 164. This section states that an agent is bound
to conduct the business of his principal according to the directions
given by the principal. In the absence of such directions, the agent is
to conduct the business according to the customs prevailing for simi-
lar business in the same place. Otherwise the agent will be saddled
with the loss; but if there is profit, he must also account for it to the
principal.

Section 165 states that an agent is bound to conduct the business
with skill unless the principal has notice of his want of skill, He must




66 THE INSURANCE LAW OF MALAYSIA

also act with reasonable diligence. He will thus be liable to the princi-
pal for the direct consequences of his own neglect, want of skill or
misconduct. However he would not be liable for loss of damage
which are remotely connected with such neglect etc.

Under s. 166, an agent is bound to render proper accounts to
his principal on demand.

A further duty to communicate with his principal is imposed an
agents under s. 167. Furthermore, the agent must disclose to the
principal all dealings on his own account in the business of the
agency. The principal is also given the right to repudiate the trans-
action if the dealings have been disadvantageous to him.

The English principle of indemnity is enacted in s, 170. The
agent is therefore entitled to retain from the moneys of the principal
all moneys due to himself in respect of advances made or expenses
properly incurred by him in conducting such business. He can also re-
tain such remuneration as may be payable to him for acting as agent.
Subject to these deductions, the agent is bound to pay to the princi-
pal all sums received on his account.

Unders. 173, an agent who has misconducted himself in the busi-
ness is not entitled to any remuneration in respect of that part of the
business which he has misconducted.

Section 174 deals with an agent’s lien over the principal's pro-
perty. This lien would exist where he has not received from his prin-
cipal the amount due to him for commission, disbursements and ser-
vices rendered.

Principal’s duties to an Agent

The principle of indemnity is repeated in broader language in
s. 175. Thus, the principal is to indemnify the agent against the con-
sequences of all lawful acts done by the agent in exercise of the au-
thority conferred upon him. This principle of indemnity is extended
in s. 176 where the principal is bound to indemnify an agent for the
consequences of any act done by the agent in good faith for the prin-
cipal, even though it causes injury to the rights of third persons.
However, under s, 177, the principle of indemnity does not extend
to criminal acts done by the agent.

Under s. 178, the principal is to make compensation to his agent
in respect of injury caused to the agent by the principal’s neglect or
want of skill.

Effect of Agency on Contract with Third Persons

Sections 179 to 191 deals with the above matter. It is of impor-
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tance in insurance law as insurance agents of various types have to
deal with members of the public (Third persons), and therefore the
effect of such dealings should be carefully understood.

Section 179 states the general principle that the act of an agent
would be an act of the principal. Section 180 clarifies the situation
by stating that where an agent has exceeded his authority, the acts
done by him should be separated and those acts done within his au-
thority are binding between him and his principal. However, s.181
further states that where the acts cannot be separated. the principal
is not bound to recognise the transaction.

Section 182 is important in insurance, and deals with the ques-
tion of imputed notice. It states that any notice given to or informa-
tion obtained by the agent in the course of the principal’s business,
shall, as between the principal and third parties. have the same legal
consequence as if it had been given to or obtained by the principal.

Section 183 states the general principle that an agent cannot per-
sonally enforce, nor be bound by, contracts on behalf of the prin-
cipal.

Then there are situations where the agency is not disclosed to the
third party. In other words, this is the situation where in English law
one rtefers to the “‘undisclosed principal™. If the agency is not dis-
closed, it means that the third party does not know that there is a
principal, and therefore the principal is also “undisclosed”. Sections
184 and 185 which are relevant to the question of undisclosed prin-
cipal is hereby reproduced.

*“184. (a) If an agent makes a contract with a person who neither knows,

nor has reason to suspect, that he is an agent, his principal may require the

performance of the contract; but the other contracting party has, as against
the principal, the same rights as he would have had as against the agent if
the agent had been principal.

(b) If the principal discloses himself before the contract is completed,
the other contracting party may refuse to fulfil the contract, if he can show
that, if he had known who was the principal in the contract, or if he had
known that the agent was not a principal, he would not have entered into
the contract.

185, Where one man makes a contract with another, neither knowing nor

having reasonable ground to suspect that the other is an agent, the principal.

if he requires the performance of the contract, can only obtain the perfor-
mance subject to the rights and obligations subsisting between the agent and
the other party to the contract.

ILLUSTRATION

A, who owes $3500 to B, sells $1,000 worth of rice to B. A is acting as agent
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for C, in the ion, but B hasno nor ground of
suspicion that that is the case. C cannot compel B to take the rice without
allowing him to set-off A’s debt.”

Section 186 deals generally with cases where an agent may be
personally liable. In such cases, a person dealing with him may hold
either him or his principal, or both of them, liable.

Section 187 limits the rights of a third party who has induced the
principal or the agent to believe that only one of them will be liable.
In such a case that third party cannot hold both the agent and the
principal liable.

The liability of a pretended agent is dealt with in s, 188, By that
section a person untruly representing himself to be an agent will be
personally liable if his alleged employer does not ratify his acts.

Section 189 states that a person falsely contracting as an agent
is not entitled to performance,

Under s. 190, the principal is liable if he induces the third party
to believe that the agent's unauthorised acts were in fact authorised.

Section 191 deals with the important question of misrepresenta-
tion by agents and may be reproduced in full:

“191. Misrepresentations made, or frauds committed, by agents acting in
the course of their business for their principals, have the same effect on
agreements made by such agents as if such misrepresentations or frauds had
been made or itted by the principals; but made, or
frauds committed, by agents, in matters which do not fall within their au-
thority, do not affect their principals.

ILLUSTRATIONS

(a) A, being B's agent for the sale of goods, induces C to buy them by a
misrepresentation, which he was not authorized by B to make. The contract
is voidable, as between B and C, at the option of C.

(b) A, the captain of B's ship, signs bills of lading without having re-
ceived on board the goods mentioned Lhelem The bills of lading are void as
between B and the pretended consignor.”

Importance of the Statutory provisions to Insurance

As insurance contracts are merely one species of contract, there
is no doubt that the provisions in the Malaysian Contracts Act dea-
ling with Agency is licable to i as well. This is
inspite of sections 5 (1) and (2) of the Civil Law Act which has been
dealt with in Chapter 11. One often has the feeling that English law
has been automatically applied to insurance although there is local
law in point which should be applied. This is because English law
should not be applied where other provision is made by any written
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law. Thus, for agency, provision is made in the Malaysian Contracts
Act. It is therefore submitted that wherever applicable, the Con-
tracts Act should first be applied. In practice, of course, it may make
little difference as the English law of agency and that embodied in
the Malaysian Contracts Act will be similar in most cases.

B. SOME ASPECTS OF AGENCY
SCOPE OF AGENCY IN INSURANCE

It is wrong to believe that the law of agency is confined only to
insurance agents who are appointed as such and known to be such. It
should be d that in i ions various types of
persons with widely different powers act as agents. Thus, they would
include the following:

(a) thedi of an i 5

(b) the p of an i , who are also al-

lowed to sell insurance as part of their work. This may well
include, managers, assistant managers etc.;

(c) brokers;

(d) full-time agents appointed under what is called an “‘agency

contract™;

(e) part-time agents, some of whom work for more than one in-

surance company.

In actual practice, one has to add the thousands of “'sub-agents”
who find business for the insurance agents throughout Malaysia.
Moreover, the agency structure of a particular company may vary in
sophistication depending on the size of the company. Thus besides
“agents”, there may be trainee agents, supervisors, agency managers
and divisional managers. Thus in Malaysia, like in Smgapore one
often refers to the “pyramid ", This is b
increasingly criticised and there may be changes in the field of
agency with regard to insurance in the not too distant future. Also,
there is a tendency in some quarters to question the wisdom of
having agents living on ‘“‘commissions”, as this in turn may well lead
to certain undesireable practices by agents such as overselling and
twisting. It is however beyond the scope of this book to go into the
more practical aspects of agency.

AGENCY CONTRACTS

In practice, the persons known as “insurance agents™ are usually
appointed under a standard contract of the company known as an
“agency contract”. The varies from to
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but in substance they would embody more or less the same points.
Thus, the remuneration of the agent would usually be spelt out.
Similarly, the right of an agent for indemnity would also be found.

In life agency agreements, the agent is not normally what is
called a “del credere™ agent, that is, an agent who undertakes that the
third parties dealing through him will pay the principal, However,
agents for general business, are under the terms of the agreement,
often designated as del credere agents,

All insurance agents should therefore scrutinise their agency con-
tracts, because in the presence of express provisions, the express pro-
visions will apply. The general law of agency detailed above may
therefore be modified in the agency contract. An instructive case in
point is that of Royal Insurance Group v David,’ decided by the
Federal Court of Malaysia, In that case the appellant insurance com-
pany had claimed a sum of money from the respondents who were
their del credere agents, being the premia due in respect of policies
issued by the appellants. The Sessions Court at Ipoh (the trial
Court) gave judgement for the Appellants, but on appeal to the
High Court the appeal was allowed and the claim was dismissed.
On further appeal to the Federal Court it was held, allowing the
appeal, that under the letter of appointment the respondents were
del credere agents and were liable whether the premia had been
collected or not.

This decision is important because it shows that in ordinary cir-
cumstances the agents would be bound by the contract between
them and the i pany, be it embodied in a “letter” or
“agreement”.

An earlier decision which also shows the binding effect of letters
of appointment is that of Bankers and Traders Insurance Co Ltd v
Allied Insurance Services ® which was decided by the Federal Court
sittting at Singapore. In that case the plaintiff insurance company
was suing the defendants (insurance agents) for a sum of money re-
presenting the premiums collected on their behalf or alternatively
due under their letter of appointment where a guarantee was given in
respect of the premiums due. The trial Judge held that the letter of
appointment did not contain a guarantee by the defendants as al-
leged, and in any case no valuable consideration was given. On ap-
peal to the Federal Court it was held that it was irrelevant whether

there was a or ind ity as the defend: pted all the
terms of the letter of appointment by signing it; and secondly there
was ideration for the giving of it.

L [1976] 1 M.L.J, 128.
2. [1969]) 1 M.LJ.61.
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INSURANCE AGENTS AS AGENTS OF THE INSURED

What members of the public find it difficult to understand is that
a person who is known to them as agent of a certain insurance com-
pany and is ostensibly acting as such, is deemed in law in certain cir-
cumstances to be acting as their agent and not that of the insurer (in-
surance comparny ).

This situation arises largely out of the fact that the agent may at
one time be acting as agent of the insurers, and at another time as
agent of the insured. Among other circumstances, it has been usually
accepted that a person may be acting as agent for the insured in the
following circumstances.

(a) Where a person approaches an agent or broker for the type of insur-
ance he needs and the most suitable market in which it can be ob-
tained, the agent or the broker, in giving advice and arranging the in-
surance, is acting on behalf of the insured.

(b) where an agent or broker gives assistance to their clients (insured) in
respect of claims, they act on behalf of the insured.

(c) where an agent completes a proposal form, which the insured then
signs, it is settled law that the agent is acting as agent of the propo-
ser,

In Malaysia, item (c) above has been a fertile source of litigation,
but the matter has now been settled to a considerable extent by the
Insurance (Amendment) Act, 1978, which changes the position of an
insurance agent in important respects.

One of the reasons for the litigation is that in completing the pro-
posal form the insurance agent is told many things by the proposer.
Some of the information given to him may be inserted, while some
of the information may not. Also, in certain cases, the agent may be
filling in certain answers on his own. Indeed, cases are not unknown
where a proposer may even sign the proposal form in blank. To over-
come the allegations by insured that the answers were in fact written
by the insured, certain proposal forms even contain a declaration by
the proposer that if any handwriting is not that of the proposer, then
the proposer has given authority to that person to fill it on his be-
half.

Certain local cases, some of which may no longer be good law in
Malaysia to-day, are briefly discussed below.

United Malayan Insurance Co Ltd v Lee Yoon Heng®
In that case the defendant had bought a motor vehicle from a

3. [1964] M.L.J.453.
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finance company on hire purchase terms. The finance company were
also the agents of the insurance company. Thus, one of the em-
ployees of the finance company filled up the proposal form. On al-
leged discl and mi: it the question was whe-
ther the defendant was liable for what was filled in by the employee
of the finance company.

Gill J (as he then was) sitting in the High Court at Kuala Lumpur
relied on the declaration at the foot of the proposal form to the ef-
fect that the particulars of the proposal form were true and shall be
the basis of the contract, and therefore found as a fact that the
defendant made the application for insurance and that he completed
the form. It was argued that the employee of the finance company
was the agent of the insurance company, and his knowledge of the
type of vehicle must be imputed to the insurance company. Gill J.
disposed away this contention by relying on the general principle
that in filling in the answers in a proposal form, the insurance agent
is normally regarded as the agent of the proposer.

It is doubtful whether this case will still be good law in Malaysia
after the enactment of s. 44A of the Insurance Act by the Insurance
(A di ) Act, 1978, Sub-section (1) of that section lays down
that any person who claims to be an authorised representative of an
insurer and who solicits or i a contract of i shall be
deemed for the purpose of the formation of the contract to be the
agent of the insurer.

Section 44A is obviously based on the Fifth Report of the Eng-
lish Law Reform Committee published in January 1957. One of its
recommendations was that “‘any person who solicits or negotiates a
contract of insurance shall be deemed, for the purpose of the forma-
tion of the contract, to be the agent of the insurers, and that the
knowledge of such person shall be deemed to be the knowledge of
the insurers.”” This recommendation has not yet been accepted in
England as it involves the somewhat revolutionary principle in the
law of contract that a person may escape liability for what was writ-
ten over his signature. English law has always accepted that a person
is responsible for what is written over his signature.

It is certainly praiseworthy that Malaysia has found it fit to take
a somewhat revolutionary step in enacting s. 44A.

China Insurance v Ngau Ah Kow *

This case was ultimately decided by the Federal Court, and is of
some interest as there is a dissenting judgment by Suffian F.J. who is
now the Lord President. In that case also the alleged answer in the

4. [1972) 1 M.LJ. 52,
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proposal form which amounted to disclosure was filled in by the
agent. That was a case where the agent was supposed to have told the
proposer that he was only to concern himself with claims made
under motor policies within the last three years, and that earlier
claims need not be mentioned. The majority judges relied on the
English cases of Biggar v Rock Life Assurance Co® and Newsholme
Bros v Road Transport and General Insurance® and held that the pro-
poser was liable as the agent was acting as his agent. It is interesting
to note that Ali F.J. followed the English decisions reluctantly, and
stated:

“Needless to say that T have come to this view with some reluctance and in

the words of Viscount Cave that although one would have little sympathy

with an insurance company who are seeking to profit by mistakes contribu-
ted by their agent the case has to be decided according to law and the law
happens to be on their side.”

Suffian F.J. dissented not on the law but on the facts. He distin-
guished the facts of the instant case from those in the two English
cases quoted above, He found as a fact that there was close consulta-
tion between the agent and the company’s manager, and therefore
the agent was the company’s agent and his knowledge was to be im-
puted to the company.

1In view of s. 44A of the Insurance Act, the majority judgment in
the above case will probably no longer represent the law. As stated
above, Malaysia has changed the law, and it might be comforting for
some to know that the law is no longer on the side of the insurance
company in this respect.

Wong Lang Hung v National Employees’ Mutual General”
Insurance Association Ltd

This was a fire insurance case and also involved the agent filling
in the proposal form. B.T.H. Lee J accepted the general principle in
the English law of insurance that an agent who fills in a proposal
form is acting as an agent of the insured and not as an agent of the
company.

Ong Eng Chai v China Insurance Co Ltd®

In this case the plaintiff had instructed his brother-in-law to
arrange for the insurance of his motor vehicle. He had also done so
on previous occasions. What is interesting in this case is that the
brother-in-law was himself a sub-agent of the agent of the insurance

5. [1902] 1 K.B.516.
[1929] 3K.B. 356

6.
7. [1971] 2M.LJ. 191,
8. 2.
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company, namely, Lime Keat Chye Agency. The brother-in-law in
turn asked a clerk employed by the agency to fill in the proposal
form. The clerk testified that the brother-in-law had answered all the
questions asked by him in accordance with the proposal form and he
on his part, filled up the answers accordingly, The proposal form was
then signed by Lim Keat Chye.

An officer of the i pany gave evid that Lim
Keat Chye was not authorised to fill in proposal forms to the com-
pany. Neither was Lim Keat Chye authorised by the company to sign
on behalf of the proposer. The learned judge (Hashim Yeop A.
Sani ) accepted the usual principle that in filling in the answers to a
proposal form (except in industrial assurance)? the insurance agent is
normally regarded as the agent for the proposer (insured).

Moreover, the learned judge found on the facts that a legal rela-
tionship of principal and agent was thus created between the plaintiff
and his brother-in-law, and the agent of the insurance company Lim
Keat Chye had by implication authority to sign the proposal form on
behalf of the plaintiff.

On the above finding of facts, it is not easy to say whether this
decision would now cease to be good law by virtue of the new
S. 44A of the Insurance Act. For this section to apply, the person
concerned must be “‘an authorised representative of an insurer and
who solicits or negotiates a contract of insurance.” In a sense, Lim
Keat Chye would come under the ambit of the above phrase. More-
over, in view of the fact that the plaintiff’s brother-in-law was
himself a sub-agent of Lim Keat Chye, he would also come within
the ambit of that phrase. At the same time, he had been expressly
authorised by the plaintiff himself. It is therefore possible to en-
visage some questions of interpretation arising out of the new s. 44A.

THE DOCTRINE OF IMPUTED NOTICE

This doctrine relates to situations where the knowledge of the
agent would be imputed to the principal even though the agent had
not communicated the same to the principal. It can therefore be seen
that this doctrine is of considerable importance in insurance law as
many insurance agents, especially in negotiating the insurance and
filling in the proposal forms and/or asking questions to the insured,
are told many things which for some reason or other is not communi-
cated to the i in the prop form itself or by
other means. It will also be seen that this point is related to the ques-

9. In Malaysia and Singapore, industrial assurance oolicies are known as “home-service
policies”
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tion of the insurance agent being the agent of the proposer in filling
in the proposal form, as a good deal of the information is provided
while filling in the proposal form.
Section 182 of the Contract Act is relevant in this connection
and may be reproduced.
“182. Any notice given to or information obtained by the agent, provided
it to be given or obtained in the course of the business transacted by him
for the principal, shall, as between the principal and third parties, have the
same legal consequence as if it had been given to or obtained by the princi-
pal.

ILLUSTRATIONS

(a) A isemployed by B to buy from C certain goods, of which C is the
apparent owner, and buys them accordingly. In the course of the treaty
for the sale, A learns that the goods really belonged to D, but B is igno-
rant of that fact. B is not entitled to set-off a debt owing to him from
C against the price of the goods.

{b) A is employed by B to buy from C goods of which C is the apparent
owner. A was, before he was so employed, a servant of C, and then leamt
that the goods really belonged to D, but B is ignorant of that fact. In spite
of the knowledge of his agent, B may set-off against the price of the goodsa
debt owing to him from C.”

It may be observed that this section does not seem to have been
applied against insurance companies in any reported decision of
Malaya or Malaysia. The main reason may well be that in view of the
accepted English principles on insurance, the insurance agent in fil-
ling in the proposal form has been regarded as the agent of the pro-
poser and not the insurance company. Secondly, following English
principles, it has also been accepted that even if the insurance agent
is acting as the agent of the insurance company in not disclosing the
material facts which have come to his knowledge he is acting beyond
the scope of authority given to him by the insurance company and
therefore the insurance company is not liable, Furthermore, in not
deliberately disclosing facts which have come to his knowledge to
the insurance company, he has acted in fraud of the insurance com-
pany and therefore the company is not liable.

A Malaysian decision which might be mentioned in this connec-
tion is that of National Insurance Co Ltd v Joseph, ' In that case the
defendant had alleged that the plaintiff’s agent had obtained his sig-
nature on the proposal form without the particulars filled in. Yong J.
remarked that if these allegations were true then the insurance agent
must have invented the false and untrue answers. He then stated his

10, (1973] 2M.LJ, 195,
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views as follows:

“In my view if a person applying for insurance, signs a proposal form in
blank and leaves it to the agent of the insurance company to complete it on
his behalf after having given him certain information, and the agent comp-
letes it with false and untrue material particulars for the purpose of getting a
policy of insurance for the applicant and & commission for himself in fraud
of his principal, the agent is not acting within the scope of his authority and
in so doing he is not acting as agent of the insurance company and the latter
with no knowledge of such fraud is entitled to avoid the policy of insu-
rance.”

A similar decision is that of Abu Bakar v Oriental Fire & General
Insurance Co Ltd 11 which has been referred to with regard to the
question of dit and mi It will be recalled
that in that case it was alleged that the plaintiff had not disclosed the
existence of certain grinding machines at the back of his premises.
The plaintiff in turn alleged that the insurance agent had seen the
grinding machines and was aware of their existence. It was held by all
courts that the insurance agent in filling in the proposal form was
acting for the plaintiff and the knowledge or information he ob-
tained could not be imputed to the defendant company.

However, it is important to note that the new section 44A may
also change the position as to imputed notice quite considerably. As
stated above not only would the insurance agent in negotiating the
contract be deemed to be the agent of the insurer under s. 44A(1),
but furthermore any knowledge obtained by him relating to any cir-
cumstance relevant to the acceptance of risk by the insurer shall be
deemed to be the knowledge of the insurer.

It is therefore submitted that in view of the new s. 44A of the In-
surance Act, section 182 of the Contract Act may also be used in
dealing with the information given to an insurance agent. It is how-
ever possible to say that the use of s, 182 may be unnecessary as the
Contract Act is a general Act, and as the Insurance Act is a special
Act with a special provision, that provision alone should be applied
if it is sufficient by itself.

C. INSURANCE BROKERS
INTRODUCTION

In talking of insuranc; brokers in Malaysia, one should distin-
guish between firms which are carrying on business as Lloyds bro-
kers, and companies, firms or individuals who call themselves brokers

1L [1974) 1 M.L.J. 150.
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and hold out themselves as experts (or as persons with expertise) in
the field of insurance.

Even for a person belonging to the insurance world, the totality
of the statutory provisions relating to agents and brokers does make
the situation a bit confusing. This is partly because in the Insurance
Act one will come across the terms *‘Malaysian insurance agent” as
opposed to the term *‘agent”, the term “*Malaysian insurance broker™
as opposed to the term “broker”.

THE STATUTORY PROVISIONS

Section 2 (1)(a) of the Insurance Act divides insurance business
in Malaysia into two types; life business and general business.

Section 2 (1)(b) then states that references to carrying on insu-
rance business include the carrying it on through an agent, or as
agent; but “insurer” shall not include an insurance agent as such nor,
in the case of a person who is both insurer and insurance agent, have
reference to business done as an insurance agent.

Section 2 (1)(c) then states that “Malayan insurer” and “‘Malayan
insurance agent” mean a person who has been carrying on insurance
business in Malaysia as insurer and as insurance agent respectively,
and “Malayan Insurance broker” means a person who is or has been
carrying on business as an insurance broker in Malaysia.

The term “broker™ is then defined in s. 1A as follows:

“broker” means any individual, firm or company who for compensation as

an independent contractor, in any manner solicits, negotiates or procures

insurance or the renewal or continuance thereof on behalf of the insured
other than himself.

This definition of broker was inserted by the Insurance (Amend-
ment) Act, 1975.22 The definition was apparently necessary as
Malaysia enacted a new s. 20B by that Amendment Act for the licen-
sing of brokers. One of the obvious reasons for licensing brokers is
that there is nothing in law to prevent anyone calling himself a
“broker” and therefore it was desirable to scrutinize his qualifica-
tions and background before allowing him to act as such. Moreover,
such scrutiny might reduce the chances of brokers going *“‘broke™.*?

1t should however be pointed out that Lloyds brokers are still in
a different position from ordinary brokers. They are in a sense in-
surers as well as brokers. Section 20(1)(b) of the Insurance Act
reads:

12 Act A294 of 1975.

13. For an interesting case where a broker disppeared, sce The American Insurance Co
v Limbang Timber (JK) Ltd (Civil Appeal No, 1 of 1974), decided by the Court of
Appeal of Brunei.
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*20(1) Section 3 shall not prevent general business being carried on in
Malaysia by an individual if —
(a) ..
(b) he carries on such business as a member of an association of indivi-
dual underwriters established outside Malaysia and for the time
being approved for the purposes of this section by the Director
General; and”
Section 20(2) of the Insurance Act is as follows:

(2) The Director General shall not approve an association for the purposes
of this section unless it is organised on the system known as Lloyds,
that is to say, a system whereby every underwriting member of a sydi-
cate of the association becomes liable for a separate part of the sum se-
cured by every policy subscribed by that syndicate, limited or propor-
tionate to the whole sum thereby secured.

Section 20(8) & (10) contains further provisions for the carrying of
business as a “‘Malaysian Insurance Agent” or “*Malaysian Insurance
Broker”, The former is to have a surplus of assets over liabilities of
not less than one hundred thousand dollars or such greater amount
as may be specified by notice in writing by the Minister. The latter
is to have a certificate of solvency signed by his auditor and has a
professional indemnity insurance policy of a value not less than five
hundred thousand dollars or such greater amount as the Director
General may specify.

LEGAL POSITION OF INSURANCE BROKERS

It is important to bear in mind that at different times an insu-
rance broker may be the agent of the insured or the agent of the in-
surer. Thus, in cases where the broker gives advice to persons as to
the type of insurance they need and the most suitable market in
which it can be obtained, he is regarded as acting on behalf of the in-
sured. In other words, in arranging for insurance, he would be re-
garded as the agent of the insured. On the other hand, when a claim
arises, they take part in the settlement of claims and may sometimes
act for the insurance company. In such a case, they would be re-
garded as the agent of the insurer.

This practice of brokers acting for both parties at different times
has led to judicial eriticism. In North and South Trust Co v Berke-
ley*# a firm of Lloyds Brokers had acted for North and South Trust
Co in the placing of insurance and were apparently acting as their
agents. Later a claim arose under the insurance policy and the in-
surers repudiated liability. The brokers were given certain documents

14. [1970] 2 Lioyds Rep 467: [1971] 1 AU E.R. 980.
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by the insurers with regard to the claim, and they refused to allow
the insured to inspect them. The insured therefore asked for a decla-
ration from the Court that they were entitled to inspect them.
Donaldson J. held that they were not entitled to inspect them as the
brokers were then acting as agents of the insurer. He however seve-
rely criticised the situation in which the brokers were placed and
even added that his views were not obiter dicta.

The above case related to Llovds brokers, but the situation is
common to other types of insurance brokers as well.

SOME CASE LAW ON INSURANCE BROKERS
Anglo-African Merchants Ltd v Bayley & Others."®

This case concerned the insurance of a quantity of unused old
army leather jerkins. One of the questions which arose was as to the
legal position of the brokers. The brokers had made their files avail-
able to the underwriters but refused to show them to the assured, al-
though they were acting as agents of the assured. Megaw J. held that
the action taken with regard to the files were unjustified. It was fur-
ther held that an insurance broker is an agent of the insured. There-
fore, having accepted employment from one principal, he cannot in
law accept any engagement inconsistent with his duty to the first
principal, unless the fullest disclosure of all material facts was made
to both principals and their informed consent was obtained in so
acting. It was therefore held that the brokers had acted in breach of
duty.

Everett v Hoge, Robinson & Gardner Mountain (Insurance) Ltd'®

This case is of some importance as it highlights the point that in-
surance brokers can be liable for negligence. In that case the Plaintiff
was a representative of a Lloyds underwriter. He instructed the
Defendant insurance brokers to effect a re-insurance policy. The
Defendants made an untrue statement to the reinsurers with regard
to an answer to a question. The reinsurers in due course repudiated
liability on this ground. The Plaintiff therefore claimed damages for
negligence from the insurance brokers. It was held that the Plaintiff
was entitled to succeed.

Mc Nealy v Pennine Insurance Co Ltd '7
This case again concerns liability of brokers for breach of duty of

15 [1970] 1Q.B, 311,
16 [1973] 2 Lloyds Rep 217.
17. [1978] RTR 285.
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care ie. for their negligence. In that case the plaintiff had taken
motor insurance through insurance brokers and particularly through
their director. The director had merely inserted “property repairer”
as the plaintiff’s occupation, although the plaintiff was a property re-
pairer as well as a part-time musician. The director knew that musi-
cians were not acceptable risks with the insurance company. There-
after an accident occurred and the insurance company denied lia-
bility. Both the trial judge and the Court of Appeal held that the in-
surance company was not liable but that the brokers were liable for
their breach of duty. In doing so, the Courts apparently regarded the
brokers as agents of the insured.

Cherry Ltd v Allied Insurance Brokers Ltd"®

This case also concerns the ngligence of brokers. It arose out of
the dissatisfaction between the plaintiffs and the defendants who
were the original insurance brokers. The plaintiffs had cancelled their
new policies thinking that the old policies with their original brokers
were in force. Actually the old policies had been cancelled by the in-
surance company but this fact had not been informed by the original
brokers. A disastrous fire occurred and the plaintiffs sued their ori-
ginal brokers by way of damages for breach of contract or negli-
gence. It was held that the original brokers were liable for negli-
gence,

Waolcott v Excess Insurance Co Ltd*®

This case deals with the other side of the coin; namely the lia-
bility of insurance brokers to the insurance company. The facts
were that a household comprehensive policy had been taken through
insurance brokers, The plaintiff had a criminal record and it seems
that the brokers were aware of it. A fire occurred and the insurers
denied liability for non disclosure. It was held on the facts that the
insurers were not entitled to deny liability but were entitled to be
indemnified by the brokers as they were under a duty to disclose
their knowledge of the plaintiff’s criminal past to the insurers (defen-
dants).

D. FUTURE OF AGENTS AND BROKERS IN INSURANCE
GREATER CONTROLS

During the past five years one sees that greater controls have

been imposed on brokers and agents of all kinds.
18. [1978] 1 Lioyds Law Rep p. 274.
19, [1978) LQ.B. 633
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Thus. one sees that even criminal liability has now been imposed
by s. 16A for misleading statements made by any person inducing
another person to enter into an insurance contract. Section |6A
which was introduced by the Amending Act of 1978 is as follows:2¢

“I6A. Any person who, by any statement, promise, or forecast which he
knows to be misleading, false, or deceptive, or by any fraudulent conceal-
ment of a material fact, or by the reckless making (fraudulently or other-
wise) of any statement, promise, or forecast which is misleading, false, or
deceptive, induces or attempts to induce another person to enter into or
offer to enter into any contract of insurance with an insurer shall be guilty
of an offence and shall, on conviction, be liable to a fine not exceeding five
thousand ringgit or to imprisonment for a term not exceeding one year or to
both.™

Both Malaysia and Si are by ing i i aware
that insurance intermediaries should not only be properly trained but
also should have a sense of duty towards the public. It is thus possible
that even ordinary agents may be “licensed” in the future; or at any
rate there may well be minimum entry requirements for a person to
act as an insurance agent.

THE PYRAMID SYSTEM

In many big companies, there is what is called a “pyramid sys-
tem” in the agency structure. At the base are the trainee agents.
Then there are agents, and above them agency supervisors. Then
would come the Agency Managers and still above them would be the
Divisional Managers. However, there are variations in this system.
Nonetheless, what has been a subject of discussion and to some ex-
tent, discontent, is whether this system leads to exploitation of the
trainee agents and agents. It can be foreseen that sooner or later
some changes or modifications in the system particularly with regard
to the sharing of commissions will be made.

In fact, there is even a school of thought that selling insurance
through paid agents may not be the most desirable method of pro-
moting insurance or of projecting the image of the insurance indus-
try. It would therefore not be surprising if some insurance companies
might experiment on having a system of full-time paid agents and
thereby doing away with the undesirable consequences of high-pres-
sure selling for the sake of earning commission. This would parti-
cularly apply to the Life Insurance industry.

20. This section is similar to 5. 63 of the English Insurance Companies Act, 1974,



CHAPTER V
LIFE ASSURANCE

A. INTRODUCTION

To the public, life assurance is perhaps the most well known of
the branches of insurance, It has been seen in Chapter I that one of
the reasons for the passing of the Insurance Act in Malaya was to pre-
vent bling in lives. M , as death is inevi , it is easy to
understand that people should be anxious to cover themselves and
their families in the event of death. It is therefore not surprising that
life assurance is an area where agents are most active. Part of this
activity is of course due to the fact that it is a more remunerative
branch for agents.

One sees often in the newspapers that there is ample scope for
further progress in the life assurance industry in Malaysia and Singa-
pore. This fact is undoubtedly true. One can therefore safely predict
that the incidence of life assurance will rise in the future, and new
laws amending or modifying existing laws on life assurance will be
found necessary from time to time.

B. PRESENT STATUTORY PROVISIONS
LIFE BUSINESS

It has been noted that under s. 2(1) of the Insurance Act, insu-
rance is divided into a) life business and b) general business. Thus,
the Insurance Act clearly recognises life business as an important part
of insurance business. However, unlike Australia there is no special
Life Insurance Act, and therefore one will have to look into the Insu-
rance Act to know the various provisions relating to life assuirance.

Like general business, life business can be carried on in Malaysia
only by the following under section 3(1):

i) by acompany as defined in the Companies Act, 1965, or a company in-
corporated outside Malaysia which has an established place of business
in Malaysia.

i) by a society registered under the Co-operative Societies Ordinance, or

iif) by an unincorporated company established in the United Kingdom be-
fore the year 1862 which has been carrying on business as insurer in
Malaysia since before the 21Ist January 1963, and has an established
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place of business in Malaysia,
Section 3(2) then lays down the other requisites with regard to the
carrying on of life or general business.

PAYMENT IN MALAYSIAN CURRENCY
OF LIFE POLICY MONEYS

Section 14(1) stipulates that any life policy issued as a Malaysian
policy after 21st January 1963 is to be paid in Malaysian currency if
the policy owner is a Malaysian citizen. This is subject to an express
agreement to the contrary.

A “Malaysian policy™ is defined in paragraph 2 of the First Sche-
dule to the Insurance Act as a policy issued in the course of the in-
surer's business in Malaysia. For life business, it will also have to be
a life policy, which, at the date of issue of the policy and (if the
policy was issued before then) at the date of the establishment of the
Register, where the policy owner’s address is or was an address in
Malaysia.

REGULATION OF PREMIUMS UNDER LIFE POLICIES

Under s. 15(1) a Malaysian insurer shall not issue a life policy of
any description being a Malaysian policy if the premium is not in ac-
cordance with rates approved by a qualified actuary. Sub=ections (2)
and (3) imposes duties on an actuary in approving life premium rates.

PROOF OF AGE

Under s. 15A a Malaysian insurer is required to issue with the
policy a printed notice that proofl of age of the life insured may be
required prior to the payment of the sum insured, if the age of the
insured is not admitted by the insurer.

Section 15B entitles an insured to apply to a High Court Judge
(in chambers) for an order directing the insurer to accept the proof
tendered by him if the insurer declines to accept the proof of age
tendered by him.

The above two sections were added by the Insurance (Amend-
ment) Act, 1975. These two sections have obviously been inspired by
sections 81 and 82 of the Australian Life Insurance Act. The provi-
sions are indeed very similar.

These provisions are to be welcomed as the insured or his estate
may suffer where age has not been admitted by the company at the
time the policy is issued. In a country such as Malaysia, where the
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older people and those in the rural villages may not have in their
possession a birth certificate for a variety of reasons, it would be
fairer to admit the age of the insured from the outset.

It should however be remembered that age may be proved by
means other than that of a birth certificate. For example, it may be
proved by a statutory declaration from a doctor in attendance at
birth or from a parent or even from anyone who has personal know-
ledge of the birth. Certain certificates depending on the religion of
the person may be useful. Thus, for Christians, baptismal certificates
are regarded as reliable.

In addition, d such as na ization certificates, pass-
ports, marriage certificates and death certificates of parents may
also be submitted as proof of age. It is of course open to the parti-
cular insurance company to decide what documents are acceptable.
Nonetheless, matters as to age should be amicably settled without
the necessity of Court proceedings as contemplated in s, 15B.

MIS-STATEMENT OF AGE AND NON-AVOIDANCE
OF POLICY

This aspect of life insurance has already been mentioned in dea-
ling with non-disclosure and mis-representation.

The relevant statutory provision is s. 15C of the Insurance Act
which was also introduced by the Amending Act of 1975. In view of
its importance it is re-produced in full below:

15C.(1) A policy is not avoided by reason only of a mis-statement of the

age of the life insured.

(2) Where the true age as shown by the proof is greater than that on
which the policy is based, the insurer may vary the sum insured by,
and the bonuses (if any) allotted to, the policy so that, as varied,
they bear the same proportion to the sum insured by, and the
bonuses (if any) allotted to, the policy before variation as the
amount of the premiums that have become payable under the
policy as insured bears to the amount of the premiums that would
have become payable if the policy had been based on the true age.

(3) Where the true age as shown by the proof is less than that on which
the policy was based, the insurer shall either —

(a) vary the sum insured by and the bonuses (if any) allotted to,
the policy so that, as varied, they bear the same proportion to
the sum insured by, and the bonuses (if any) allotted to, the
policy before variation as the amount of the premiums that
have become payable under the policy as insured bears to the
amount of the premiums that would have become payable if’
the policy had been based on the true age; or



LIFE ASSURANCE 85

(b) reduce, as from the date of issue of the policy, the premium
payable to the amount that would have been payable if the
policy had been based on the true age and repay the policy
owner the amount of over-payments of premium less any
amount that has been paid as the cash value of bonuses in ex-
cess of the cash value that would have been paid if the policy
had been based on the true age.

(4) A policy issued before the commencement of this section shall not

be avoided by reason only of any incorrect statement (other than a

statement as to the age of the life insured) made in any proposal or

other document on the faith of which the policy was issued or rein-
stated by the insurer unless the statement —

(a) was fraudulently untrue; or

(b) being a statement material in relation to the risk of the insurer
under the policy, was made within the period of three years
immediately preceding the date on which the policy is sought
to be avoided or the date of the death of the life insured,
whichever is the earlier.

It will be seen that s. 15C(1) (2) & (3) was more or less a repro-
duction of s. 83(1) (2) & (3) of the Australian Life Insurance Act.
Section 15C(4) was more or less a reproduction of s. 84 of the
Australian Life Insurance Act.

Some amendments were made to section 15C by the Amending
Act of 1978. Thus, in sub-section (1) for the words “is not avoided™
the words “shall not be called in question” were substituted. Thus,
s. 15C(1) reads now as follows:

(1) A policy shall not be called in question by reason only of a mis-state-

ment of the age of the life insured.
The sub-section as it stands makes it a little wider in scope and the
amendment was probably made to cover cases where the policy was
not avoided but nonetheless payment had been refused or withheld.

The Amending Act of 1978 introduced other provisions with re-
gard to proof of age and with regard to incorrect statements in the
proposal form. Thus, s. 15C(4) was amended, and s. 15C(S) was in-
troduced.

The main changes in sub-section (4) was to insert the phrase “be
called in question” instead of “shall not be avoided”, and to prevent
an insurer from avoiding a policy merely because it was “fraudulently
untrue”. Thus, the insurer must further show that “the statement
was on a material matter or suppressed a material fact and that it was
fraudulently made by the policy holder with the knowledge that the
statement was false or that it suppressed a material fact”. In other
words, even if a statement is fraudulently made a life policy can no
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longer be called in question unless the policy holder had knowledge
that the statement was false and the statement was on a material
matter or that it suppressed a material fact,

HOME SERVICES POLICES
Definition

Under the First Schedule to the Insurance Act, a life policy is
divided into “‘home service policy” and “ordinary policy”. An ordi-
nary policy is a policy which is not a home-service policy. A “home-
service policy” is defined in clause 6(1) of the First Schedule as
follows:

6(1)"home service policy™ means a life policy in respect of which premiums

are contracted to be paid at intervals of less than two months and are or
have been ordinarily connected in the course of door-to<door collec-
tions made by persons employed for the purpose, but shall not include
in relation to any insurer any description of policy which the Director
General directs is not to be treated as a home-service policy.
The term “home-service policy™ is similar to the term “industrial as-
surance policy” used in Australian law and English law. While in Aus-
tralia and England it is a popular type of policy it is understood that
it has not been successful in Malaysia and Singapore. As it is meant
to help the poorer classes by collecting premiums from them from
“door-to-door™’, it 1s not as lucrative to agents as other policies. More-
over, it is time-consuming to collect and obtain premiums from door
to door?,

Special Provisions

It is however interesting to note that a number of new sections
were introduced into the Malaysian Insurance Act for the protection
of holders of such policies by the Amendment Act of 1975, These
sections are based on sections 123 to 131 of the Australian Life In-
surance Act, and have been numbered as 18B to 18G.

Section 18B allows a policy holder of a home-service policy to
object to any term or condition of the policy after it is used. Section
18C imposes an obligation to insurers to return home-service poli-
cies and premium receipt books after inspection. Section 18D deals

1. Hence, they are also known as “door-to-door” policies.

2. In fact many life companies do not promote the sole of such policies. It is understood
that some companies did train full-time agents to collect such premiums on such
policies. However once they became proficient in the job, they found it lucrative to
become ordinary life agents. Hence the compunies have stapped such training.
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with the penalties for falsification in any collecting book or premium
receipt book.

Section 18E is an important section in that it protects a holder of
a home-service policy from the evil effects of non-disclosure and mis-
representation because of something written or filled in by an agent
of the insurer or servant of the insurer. It is in the following terms.

18E. (1) Where any agent or servant of an insurer writes or fills in any parti-
culars in a proposal for a home-service policy with the insurer,
then, notwithstanding any agreement to the contrary between the
proposer and the insurer, any policy issued in pursuance of the pro-
posal shall not be avoided by reason only of any incorrect or un-
true statement contained in any such particulars so written or filled
in unless the incorrect or untrue statement was in fact made by the
proposer to the agent or servant for the purposes of the proposal.

{(2) The burden of proving that any such statement was so made shall
lie upon the insurer.

(3) Nothing in this section shall be deemed to allow the avoidance of
any policy for any reason or in any circumstances for or in which
the policy could not have been avoided apart from the provisions
of this section.

However, by virtue of the provisions of the new section 44A which
was introduced by the Amendment Act of 1978, a similar protection
has in effect been given to all policies although the wording of the
sections may be different®

Section 18F deals with the issue of premium receipt books to the
owners of home-service policies. Section 18G further provides for the
correct entries of premi paid in the i receipt book.

PARTICIPATING POLICIES

Under Clause 7 of the First Schedule of the Act, a participating
policy is defined as a life policy conferring any right to share in the
profits or surplus arising from the business of the insurer or any part
of it. A non-participating policy means a policy not conferring any
such right.

Participating policies are fashi in Malaysia and constitutes
a good selling point, especially in view of inflation. The insured feels
that he is sharing profits whatever the changing conditions may be.
‘Thus, except for annuities, terms assurances and contingent assu-
rances, most ordinary policies would be participating policies, Some
policies give a right of immediate participation while other policies
give a right to participate in the profits at some future time. Section

3. This section has already been considered in Chapter TV in dealing with Agency.
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41A which was introduced in 1975, lays down that every life policy
shall state in distinctive type whether it is a participating or non- par-
ticipating policy.

Any member of the public interested in sharing profits should as-
certain carefully from the agent what his rights would be under the
policy which is being sold to him.

INSURABLE INTEREST FOR LIFE INSURANCES

Section 40 of the Insurance Act lays down special provisions
with regard to Insurable Interest in Life Insurance. These provisions
have already been dealt with in Chapter 1T of this book.

LIFE POLICY MONEYS TO BE PAID WITHOUT DEDUCTION

Under s. 42(1) any policy moneys payable under a life policy or
moneys payable on the surrender of a life policy shall be paid with-
out any deduction unless the person concerned consents. Under sub-
section (2) this ision applies to all Malaysian policies, but shall
not apply to any other policy issued before the 21st January, 1963
ie. when the Insurance Act came into force. Sub-section (3) further
provides that no set-off or counter-claim shall be allowed in recover-
ing money under a life policy, except for sums due under the policy
or under an agreement charging them on the policy.

SURRENDER OF LIFE POLICIE §

Under section 43 a home-service policy can be surrendered only
after it has been in force for six years. An ordinary policy can be
surrendered after it has been in force for three years. In surrendering,
the policy holder will have to give notice in writing, and thereafter he
is entitled to receive the surrender value. This surrender value is
determined in accordance with the insurance regulations, Regulation
10 of the Insurance Regulations is as follows:

10. (1) Subject to paragraph (2), on the surrender of a life policy under
sub-section (1) of section 43 of the Act, the surrender value shall
be an amount equal to ninety per cent of the insurer's liabilities in
respect of the policy at the date of the surrender, those liabilities
being valued as on the minimum basis except that the rate of in-
terest used shall be five per cent per annum instead of four per
cent.

(2) Where the policy surrendered is not a paid-up and at the date of
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the surrender six years’ premiums or more have not been paid on it
it, paragraph (1) shall apply with the substitution for the refer-
ence to ninety per cent of a reference to eighty per cent,

In practice, a policy holder should make himself familiar with the
figures showing how much he would get on surrendering the policy.
As a general rule, a life policy may not be worth surrendering unless
half the period has run.

NON-FORFEITURE OF LIFE POLICIES

Section 43(2) of the Insurance Act protects life policies from
being forfeited or being made to lapse by reason of non-payment of
premium. Thus, for Malaysian policies, an insurer will have to use a
system approved by the Director General. The policies themselves
also contain provisions with regard to non-payment of premiums.

PAID-UP POLICIES

Under s. 43(3) where a life policy has been in force for three
years or more, the policy owner may by notice in writing to the in-
surer elect to exchange the policy for a paid-up policy. This policy
shall be a non-participating policy for an amount to be determined in
the Insurance Regulations. Regulation 11 is as follows:

11. (1) On the exchange of a life policy under sub-section (3) of section 43
of the Act for a paid-up policy, the paid-up policy shall be for the
amount obtained by dividing, as at the date of the exchange —

(a) the surrender value in dollars of the policy exchanged, less any
sums due under the policy to the insurer; by
(b) the value of an insurer’s liabilities in respect of a paid-up policy
for one dollar payable on the like contingencies as the policy
moneys under the policy exchange.

(2) The surrender value referred to in paragraph (1) (a) shall be caleu-
lated in manner laid down by regulation 10 for surrenders under
sub-section (1) of section 43 of the Act, and the liabilities referred
to in paragraph (1)(b) shall be valued on the minium basis.

Sub-section 4 further states that a policy issued in place of an
earlier policy shall for the purposes of section 43 (including this sub-
section) be treated as having been in force since the earlier policy
began to be in force.

1t should be noted that the above provisions as to surrender, non-
forfeiture and paid-up policies are not to apply to:

(a)  apolicy securing the grant of an annuity for a term dependent upon

human life; or

(b)  apolicy under which no policy moneys are necessarily payable, not

being a policy which provides for the payment of policy moneys on a
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death after a specified period.

PAYMENT OF LIFE POLICY CLAIMS WITHOUT PROBATE

The Insurance Act recognises the fact that it would be unfair to
insist that the moneys on a life policy can only be paid on produc-
tion of probate or letters of administration. Thus provision was ori-
ginally made under s. 44 of the Act to allow some payment to be
made on life policies where the moneys due did not amount to more
than ten thousand dollars,

The wording of the section as it then stood did not seem to cover
most of the policies where the sum insured was over $10,000-00. Ac-

dingly, s. 44 was ded by the A ding Act of 1973 to cover
all policies, whether the policy moneys was below or over $10,000.
The sum which could be paid was originally nine-tenths of the
amount. After 1973, it was changed to nine-tenths of the policy
moneys or ten thousand dollars whichever is the lesser. Thus the
maximum sum that will be so paid cannot be more than ten-thou-
sand dollars.

The moneys are to be paid to a ‘“‘proper claimant”. Sub-section
(5) defines a proper claimant as a person who claims to be entitled to
the sum in question as the executor of the deceased, or the widower,
widow, parent, child, brother, sister, nephew or neice of the de-
ceased. For the purposes of the section an illegitimate child is to be
treated as a legitimate child.

By the Amendment Act of 1978, the word “twenty” was substi-
tuted for the word “ten” in section 44(1) & 44(2). This is a very
salutary change and is in keeping with the rising trend of prices.
Thus, a proper claimant can now claim up to twenty thousand dol-
lars without production of probate or letters of administration.

C. TYPES OF LIFE POLICIES
DEFINITION OF LIFE POLICY

Clause 5 of the First Schedule of the Insurance Act defines a life
policy as follows:
“Life policy” means any policy by which payment of policy moneys is in-
sured on death (otherwise than by way of personal accident, disease or sick-
ness only) or on the of an) on the ter-
mination or continuance of human l|fc and includes 2 pohcy which is sub»
ject to payment of for a term
continuance of human life and a policy securing the gnm of an annuity for
such a term.
It has also been noted in the previous pages that clauses 6 and 7 of
the First Schedule aforesaid refers to “home-service policy™, “ordi-
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nary policy”, “participating policy”, and a “non-participating po-
licy”.

In practice, therefore, most of the life policies in Malaysia would
be ordinary policies, and may be participating or non-participatis

COMMON TYPES OF POLICY

There are several types of policies which are in general use. They
may of course be known under different “‘labels”. Also, the division
given below should be interpreted broadly as some special features
‘may be attached to any of them.

Whole Life (Whole of Life) Policies

In this type of policy the sum assured is payable only at the
death of the life assured. The policy may be on joint lives. In such a
case the sum assured will be paid when one of the lives mentioned in
the policy dies. The premium for such a policy is cheaper than that
of endowment assurance, and accordingly such policies are quite
popular.

Endowment Polices

In talking of an “endowment policy™ one usually means a policy
where the sum assured is payable if the life assured does not die at a
certain specified age or date or upon his death before such age or
date. Thus, a thirty year old person may take a policy for twenty five
years. He will get the policy moneys if he does not die at fifty-five,
or his representatives will be paid if he dies before that date.

One may here note that many insurance companies issue whole
life policies subject to a condition that the policy moneys will in any
event be payable if the life assured reaches the age of eighty-five or
ninety. Therefore technically speaking, such whole life policies
would be endowment policies. However, in practice, they are treated
as whole life policies.

It may further be noted that some endowment policies are
known as “pure endowment” policies. Under such a policy, the sum
assured is payable only upon attainment by the life assured of a cer-
tain age or upon his survival to a certain date. In such policies there is
usually a provision that in the event of death before maturity, pre-
miums which have already been paid shall be refunded.

Furthermore, some policies are known as “double endowment
policies”. They are policies which provide payment for an amount on
the death of the life assured before a certain age or date, and of twice
that amount on survival to such age or date.
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Term Assurance Policies (Temporary Policies)

Such policies are cheap as they cover risk of death only for a
limited period of time. One may for example insure oneself for the
period of a certain trip abroad.

Annuity Policies

Under these policies the company undertakes to pay at regular
periods of time during the life of the annuitant. Sometimes payment
is made until the death of the last survivor of two persons. Some-
times, payment will be made over some other period substantially
dependent upon human life,

OTHER TYPES OF POLICIES
Contingent Assurance policies

Under this type of policy, policy moneys are payable only if cer-
tain persons die in a certain order. The most usual type of contingent
assurance is where policy moneys will be paid on the death of the life
assured, provided he predeceases some other named person.

Policies with different types of premiums

Some policies are called a “single premium policy™ as the pre-
mium is payable in one lump sum. On the other extreme are policies
where the premium is payable throughout life.

Many other types available

What is important to remember is that many insurance com-
panies in Malaysia are sophisticated enough to give a customer the
type of policy he wants. The types mentioned above are by no means
exhaustive. For example, a person may want a policy to cover the
upbringing and education of his child in the event of his death. Such
a policy will of course be available. It is however unnecessary in &
book of this nature to dwell in detail on the various types of policies
(and their variations) available. Any person interested in taking a life
policy should consult any reliable agent or more than one agent be-
longing to several companies.

D. POLICY CONDITIONS
INTRODUCTION

Special conditions will be found printed on any life policy. Con-
ditions on the policies may differ from company to company. In
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most cases the substance may be similar but the wordings may be dif-
ferent. Policies issued by American and British companies differ
usually both in substance and in wording. For example, English poli-
cies may not include the so-called “indisputability clause™. It is
therefore important for a customer to be shown the form of policy
which he will obtain in due course and what the policy conditions
are. It is of little solace to be told after the insurance contract is
complete and the policy is thereafter issued that this is a “standard
form™ policy and that no changes can be made.

An attempt will be made below to consider some of the more in-
teresting clauses from the legal point of view.

BASIS CLAUSE

Some insurance policies include the basis clause while many of
them have a basis clause in the proposal form. The basis clause in a
policy runs somewhat as follows:

“This policy with the application and/or personal statement therefor shall

constitute the entire contract between the parties.”

The effect of the basis clause has already been discussed in Chapter
111 of this book and therefore requires no further elucidation.

THE INDISPUTABILITY CLAUSE

American policies almost always include an indisputability
clause. This clause sometimes stands by itself or is coupled with the
basis clause or the suicide clause. English companies are not fond of
this clause as they feel that it is unfair to paya person who has not
told the truth at the expense of other policyholders. In some policies
it is known as the ‘“‘incontestability clause”. An example of such a
clause taken from a policy issued by an American company operating
in Malaysia is as follows:

“This policy (but not any supplementary contract granting Hospitalisation

or Personal Accident Benefits attached hereto) shall be indisputable after it

has been in force during the lifetime of the Life assured for two years from

the date of commencement of risk except for non-payment of premium or

in the case of fraud.”
The period mentioned may differ from company to company which
uses this clause. The effect of this clause has already been mentioned
in Chapter I11 of this book. The reader is also reminded of the exis-
tence of section 15C in the Malaysian Insurance Act which in effect
enacts a “statutory indisputability clause”, Therefore, if the policy
does not include an indisputability clause, then the provisions of sec-
tion 15C (4) will apply.
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THE SUICIDE CLAUSE

More or less all life policies include a suicide clause. The wording
may of course differ. The following is an example of such a clause:

“If the Life Assured within one year from the date of issue or reinstatement
of this policy die by his own hand or act, whether sane or insane, merely
a refundment of the premiums paid will be made. Nevertheless suicide shall
not affect the bona-fide effects in the policy which third parties may have
acquired for valuable consideration provided written notice of such interest
shall have been given to the Corporation at least three calendar months pre-
vious to the death of the assured and that such third parties shall exhaust all
other securities held by them before ¢laiming under the policy.”

Some of the ingredients of this clause may be examined.

It will be noticed that the above clause uses the phrase “die by
his own hand or act”. Some policies use the phrase “self-destruction™
while others just use the word “suicide”. As these words have not
been defined they may sometimes lead to confusion. Where a boy
and a girl enter into a suicide pact, one usually finds that the boy
kills the girl first (in which he usually succeeds) and then attempts to
kill himself (in which he may or may not succeed). Is the killing of
the girl by the boy “suicide™ or “‘self-destruction™ or dying by “his
own hand™?

In this example, it is not in dispute that the girl died because she
was killed by the boy as a result of a ‘“‘suicide pact™? But is it sui-
cide? This is not an academic question if the girl is insured and the
policy was taken before 12 months. If it is “suicide™ the company
can refuse to pay. On the other hand, if it is culpable homicide (i.e.
death as a result of a crime) then the company may well have to pay.

It should also be noted that the law contained in the Penal Code
‘was different from England until the Suicide Act was passed in Eng-
land in 1961. Thus, under the Malaysian Penal Code suicide was
never a crime; only attempted suicide was a crime under section 308.
In England, after 1961, suicide is no longer a crime and this seems to
imply that “attempted suicide” is also no longer a crime. On the
other hand, in Malaysia, attempted suicide is still a crime.

Next it will be noted that the period of 12 or 13 months is
usually mentioned. This is obviously because a person who takes a
policy intending to kill himself would do so within 12 months. It is

by i ies that suicide is usually the result
of a temporary fit of passion or depression and that the instinct of
survival which is very great in a human being usually disposes of such
passion or depression within a short time.

Thirdly, it may be noted that the suicide clause usually protects
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the bona fide interests of third parties. Thus, banks which have taken
assignments of life policies would be protected if the assignee (in-
sured) commits suicide within the prescribed period.

OTHER CLAUSES

There are a number of other clauses depending on the company
which issues the policy. Some are common. Thus, one will normally
see what is known as a reinstatement or non-forfeiture clause where-
by the company undertakes not to forfeit the policy for non-pay-
ment of premium automatically. There will also be a clause relating
to surrender values and paid up policy values.

As the nature and number of clauses differ from policy to policy,
anyone taking a policy should read the terms and conditions care-
fully before entering into a contract of life assurance. Unfortunately,
this step is rarely taken by the insured and is hardly encouraged by
the insurers,

E. BENEFICIARIES IN A LIFE POLICY
NOMINATIONS

At one time it was thought that where a person is nominated as a
beneficiary he or she has no right to recover direct from the insu-
rance company as there is no privity of contract. Thus, in some coun-
tries as in India, insurance legislation expressly includes provisions
with regard to nominations.

The position is not clear in Malaysia. Under s. 5 of the Civil Law
Act which has been extensively dealt with in Chapter II of this
book, the principles of English law would apply if such question
or issue arose. This is because inspite of extensive changes made in
1975 and 1978 there are no statutory provisions in the Insurance
Act,

With regard to English law one may first refer to the case of In
re Engelbach’s estate; Tibbetts v Engelbach.® In that case a father
had effected a policy of pure endowment on the life of the daughter.
The policy moneys were to be paid to her if she survived to a certain
date; if she died before that date, premiums paid were to be re-
turned to her father. The daugher survived. It was however held that
the policy moneys belonged to her father’s estate.

A slightly different approach was adopted by the British Court of
Appeal in the English case of In re Schebsman deceased; Ex parte

4. [1924] 2Ch, 348.
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The Official Receiver.® It was held in that case that where two par-
ties contract that one of them shall make payments to a third person,
and the contract shows that it is intended that the third person shall
retain any moneys so received by him for his own benefit, he is en-
titled to retain them. It should however be noted that the contract
under consideration in Schebsman 'case was not a policy of assurance;
but nonetheless it is submitted that the principle in that case may
well be accepted for insurance contracts as well.

In re Schebsman was followed by the Supreme Court of New
South Wales in Cathels v Commissioner of Stamp Duties.® In that
case it was held that a widow was entitled to a beneficial interest
in moneys which she received on her husband’s death under an ac-
cident policy which was taken by him and which carried an endorse-
ment providing payment for her. It should however be noted that
there were two dissenting judgments. Although the Australian case
will be of less persuasive authority than an English authority, Malay-
sian Courts have approved of Australian decisions from time to
time.”

Lastly, it might be mentioned that in Beswick v Beswick® the
House of Lords overruled the decision in Engelbach’s case, and ap-
proved of the decision in Schebsman's case. This case did not relate
to a policy of assurance. However, from the principles accepted in
this case it could be argued that where a payee is named in a
policy but no trust is created in his favour, he may retain policy
moneys received by him for his own benefit unless the policy other-
wise provides.?

SPOUSES AND CHILDREN AS BENEFICIARIES

In the majority of instances, a person who is married or has
children, would generally “nominate™ the spouse (wife or husband
as the case may be) and/or children as beneficiaries. In view of a
line of recent Malaysian decisions which will be dealt with in greater
detail in the next section it is now accepted law in Malaysia that such
policies would create a trust by virtue of section 23 of the Malaysian
Civil Law Act. In view of the importance of such policies they will
be dealt with separately.

5. [1944] Ch.83.

6. (1959)79 W.N. (N.SW) 271,

7. For example in The Chartered Bank v Yong Chan (1974) 1 M.LJ, 157, the Federal
Court followed the decision of the Supreme Court of Victoria in Ardern v Bank of
New South Wales (1956) V.LR. 569.

{1968] A.C. 58; [1967] 2 ALE.R. 1197.

For this view, See Wickens, Life Assurance Law in Austrabia, 4th edn. 1969, p. 3.

©
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It may however be pointed out at this juncture that such an
interpretation, correct as it may be, has caused confusion and hard-
ship especially to those who never knew of the existence of s. 23
aforesaid and never intended to create a trust policy. The confusion
has been caused because many such policies were created without
any formal “section 23 application” and at one time the insurance
companies themselves or at least their agents did not realise that a
trust policy had been sold. The hardship caused is mainly because
surrender of the policy or taking a loan on the policy becomes dif-
ficult especially when children are included as beneficiaries.

One way out may well be to consider the relevant provisions in
the Indian Insurance Act. Section 39 of the Indian Insurance Act re-
cognises “nominations™ and lays down what should be done to make
such nominations effectual. Therefore there is no need to rely on
English cases or on English equitable principles to allow a nominee to
get the policy proceeds. Furthermore, s. 39 allows the wife and/or
children to be nominees and specifically provides in sub-section (7)
that a trust policy will not be created. The said sub-section is as fol-
lows: —

*(7) The provisions of this section shall not apply to any policy of life in-

surance to which section 6 of the Married Women’s Property Act, 1874, ap-

plies or has at any time applied.

Provided that where a nomination made whether before or after the
commencement of the Insurance (Amendment) Act, 1946, in favour of the
wife of the pesson who has insured his life or of his wife and children or any
of them is expressed, whether or not on the face of the policy, as being
made under this section, and said section 6 shall be deemed not to apply or
ot to have applied to the policy.”

It will be observed that section 6 of the Indian Married Women’s
Property Act, 1874, is similar to section 11 of the English Married
Women's Property Act, 1882 on which the Malaysian s. 23 is hased.
1t should further be noted that the Indian provisions do not cover a
case where the husband is named as a beneficiary . *?

F. SECTION 23 POLICIES (Trust Policies)
OTHER TRUST POLICIES

As mentioned in the previous section a policy which is ex-
pressed to be for the benefit of the husband or wife and/or children,
a trust policy creates by virtue of section 23 of the Malaysian Civil
Law Act. These policies are colloquially known as “trust policies™.

[0, This is because the Indian Maried Women’s Property Act, 1874, is based on the pre-
vious English Act which only covers married men.
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This may give the mistaken impression that this is the only type of
trust policy in force in Malaysia. Actually they are “trust policies”
only in the sense that a statutory trust is created. Thus there may be
other types of trust policies which are created by way of implied or
express trust. It is however unnecessiry to go inte them in this
book as they would be covered by the ordinary law of trust.

NATURE OF §.23 POLICIES

These policies are actually meant for “poor widows” although
the wording of S. 23 is wide enough to cover husbands as well, It
may therefore be profitable to reproduce S, 23 of the Civil Law
Act.

“23. (1) A policy of assurance affected by any man on his own life and ex-
pressed to be for the benefit of his wife or of his children or of his wife and
children or any of them, or by any woman on her own life and expressed to
be for the benefit of her husband or of her children or of her husband and
children or any of them, shall create a trust in favour of the subjects therein
named, and the moneys payable under any such policy shall not so long as
any object of the trust remains uhperformed form part of the estate of the
insured or be subject to his or her debts.

(2) If it is proved that the policy was effected and the premiums paid
with intent to defraud the creditors of the insured, they shall be entitled to
receive out of the moneys payable under the policy a sum equal to the pre-
miums 5o paid.

(3) The insured may by the policy or by any memorandum under his
or her hand appoint a trustee or trustees of the moneys payable under the
policy, and from time to time appoint a new trustee or new trustees there-
of, and may make provision for the appointment of a new trustee or new
trustees thereof and for the investment of the moneys payable under any
such policy.

(4) 1In default of any such appointment of a trustee, the policy im-
mediately on its being effected shall vest in the insured and his or her legal
personal representativesin trust for the purposes aforesaid.

(5) If at the time of the death of the insured or at any time after-
wards there is no trustee, or it is expedient to appoint 4 new trustee or new
trustees, a trustee or trustees Or u new trustee or new trustees may be ap-
pointed by the High Court.

(6) The receipt of a trustee or trustees duly appointed, or in default
of any such appointment or in default of notice to the insurance office the
receipt of the legal personal representative of the insured, shall be a dis-
charge to the office for the sum secured by the policy or for the value there-
of in whole o in part.”

As had been observed, this section is based on S. 11 of the English
Married Women's Property Act, 1882, It is also the same as S. 73 of
the Singapore Conveyancing and Law of Property Act, 1909.
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The following points emerge from S. 23:

1) the policy must be effected by a man or woman on his or her
own life.

2) it must be expressed to be for the benefit of his wife and/or
children, or her husband and/or children.

3) a trust shall be created in favour of the objects named in the
policy; and

4) the moneys payable under such policy shall not as long as any
object of the trust remains unperformed form part of the estate
of the insured or be subject to his or her debts.

5) a trustee or trustees may be appointed by the insured, failing
which the insured will be the trustee of the policy.

6) in any event the High Court has the power to appoint trustees.

7) payment to the trustee or trustees shall be a valid discharge of
the whole or part of the sum secured.

This type of policy has created many legal problems and some of

them may be dealt with below.

POLICIES FOR THE BENEFIT OF A FIANCEE

C ies have over some men
who wish to take out a policy on their own life and name their
fiancee as the beneficiary. The intention is to create a trust policy. In
section 10 of the English Married Women’s Property Act, 1870, refe-
rence was made only to “married men™. In the Act of 1882, section
11 refers to “any man”. The Malaysian section 23 also refers to “any
man”. One can therefore assume that the phrase covers both married
men and unmarried men. At the same time it must be for the benefit
of his “wife”. A fiancee is not yet a wife, Many insurance companies
do allow a s. 23 policy to be taken out in such circumstances but
normally insist that the fiancee should be a named person. Perhaps
this practice could be justified on the basis that *“equity looks on
that as done which ought to be done”. If the man marries that
named fiancee, then the policy will be valid as a s. 23 policy. If he
does not marry that named fiancee then obviously it cannot be a
s. 23 policy and a resulting trust will be created in favour of the life
insured. The position is however not clear, and it is hoped that some
decision on this point will be made in due course. Or the matter may
be resolved by statute.

NO SPECIAL WORDS NECESSARY

The section does say that the policy of assurance shall be “‘ex-
pressed to be for the benefit of” the wife, husband, and/or children.




100 THE INSURANCE LAW OF MALAYSIA

It is now settled law that express words are not necessary and that
even the section need not be mentioned. Thus, Mac Gillivray at para
1482 states: 1/

“In many cases the policy is expressed to be issued in terms of section 11 of

the Act, but it is not necessary that the statute should be mentioned in

order to create a valid trust under its protection. Express words of trust are
not required and it is sufficient if the policy is merely expressed in terms
showing that it is taken out for the benefit of the beneficiaries.”

For English cases in favour of this view one may refer to Cleaver
v Mutual Reserve Fund Life Association,'? Re Fleetwood’s Policy*?
and Re Gladitz. '* See however the case of Bown v Bown and Wes-
ton'? where Wallington J. expressed a different view.

A study of the Malaysian cases also show that Courts have taken
the view that no special words are necessary to create a S. 23 policy.
Thus, in Re Man bin Mihat, deceased'® which is perhaps the earliest
Malaysian case involving a S. 23 policy, we find that no express
words were used and it was merely stated that the beneficiary named
in policy was “Chik binti L. Man, wife of the assured”. Suffian J.
(as he then was) had no doubts that the policy would be a S. 23
policy if the parties were non-Muslims and he was mainly occupied
with the problem whether Muslim law would prevent the policy from
becoming a S. 23 policy. He then considered S. 25 of the Civil Law
Act and held that the section did not disentitle the Muslim wife from
taking the moneys beneficially. In Re Kathiravelu deceased’” no
special wording was used and S. 23 of the Civil Law Act was not
expressly mentioned. The same observation may be made with regard
to Re Bahadun bin Haji Hassan, deceased’® which involved an endow-
ment policy and the wife was merely named as a beneficiary. It was
held that this was a S. 23 policy and the widow was entitled to the
proceeds beneficially .

IDENTITY OF BENEFICIARIES

So far, there has been no local decisions with regard to the inter-
pretation of the term “wife” or “children™ used in S. 23 policies.
However, problems have arisen with regard to these terms in England
and Australia in connection with the equivalent of S. 23 policies.
11 MacGillivray and Parkington on Insurance Law, 6th edn. 1975, p. 612,

12, [1892] 1 Q.B. 147,
13, [1926] Ch. 48,

14. [1937] Ch. 588.

15, [1949] P.91.

16. [1965] M.LJ., 1.
17. [1973] 2M.LJ. 165,
18 [1974] 1 M.LL. 14,
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Wife

It has been felt that if the policy moneys are payable to the
“wife” of the life assured then it may be argued that the life assured
intended that it should be the wife who was living when the policy
moneys become payable. The answer is however not very clear and
certain English and Australian cases which are relevant to this point
may be quoted.

i In Browne's Policy; Browne v Browne '°. The relevant words
in that case were “for the benefit of his wife and children™,
Kekewich J. gave his decision in favour of the widow, the
deceased’s second wife.

ii) In re Griffith’s Policy®°. There the policy proceeds were to
be applied “for the benefit of his wife, or if she be dead bet-
ween his children in equal proportions™. Joyce J. held that
in view of the words *'if she be dead”, the assured must have
meant the wife living at the time of the taking of the policy.
Lodge v Dowie®!. In this Australian case the policy was ef-
fected “for the absolute benefit of the wife of the assured
should she become the assured’s widow, failing which for
the absolute benefit of such of the children of the assured
.. .. 7. Nicholas I. took the view that the word “wife”
raised a presumption that it meant the wife at the date of
the issue of the policy, It has however been pointed out that
the learned Judge could have decided on narrower grounds
as the words “should she become the assured’s widow™ indi-
cated that the assured had his then wife in mind.??

Children

With regard to the words “children™, we find again that there is
no local authority on the point. Section 23 of the Malaysian Civil
Law Act does not define what “children” means. This is because
s. 11 of the English Married Women’s Property Act (on which this
section is based) also does not define what *children™ means. How-
ever, in section 94(8) of the Australian Life Insurance Act it is ex-
pressly stated that the term “‘children™ includes adopted children,
step-children and ex-nuptial (i.e. illegitimate) children. It is respect-
fully submitted that even under Malaysian law as it stands, it should
include children legally adopted. It should also include illegitimate
19. [1903] | Ch. 188,

20. [1903] 1 Ch. 739,
21, (1936) 36 SR. (NSW.) 52,
22. Wickens, op cif, 43.
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children as they are natural-born children, The position should how-
ever be made clear by statute and one obvious remedy would be to
insert a re-phrased s. 23 of the Civil Law Act into the Malaysian Insu-
Tance Act itself.

IMMEDIATE VESTED INTEREST

The general effect of naming the husband, wife and/or children
as beneficiaries is that, as we have seen, a trust is created, It can
therefore be said that an immediate vested interest is usually
created in their favour. Thus, if a wife is named as a beneficiary, and
she dies before the moneys are payable, her estate will be entitled to
receive them. Therefore an insured who wishes to avoid this situation
can see to it that it is expressly agreed that payment of the policy
moneys to the wife is made conditional upon her survival.

A recent case which is relevant as to the vesting of interests is
that of Barclay's Trustee v Inland Revenue Commissioners®® which
was decided by the English House of Lords. In that case Mr. James
Barclay (the deceased) had filed a request for the issue of three poli-
cies of $15,000 for the benefit of his son Stuart, failing which his son
Norman, and failing which, his wife Florence. In view of the wording
used, the House of Lords held that there was no immediate vesting in
any of the three named beneficiaries because the donor intended that
only one of them would take. There was however no doubt as to the
donor’s intention; namely, that the vesting should take place in his
lifetime to the last survivor. This case therefore brings out the point
that in certain cases there may be no immediate vesting.

TRUSTEES
Number of Trustees

In cases where a s. 23 policy is knowingly created by fillingin a
*'s. 23 form”, the number of trustees and the names of the trustees
would be i I ies usually encourage two
trustees to be named. For example, where a trust policy is created by
a man in favour of his children, the man (assured) and his wife would
usually be named as trustees.2?

However, as already pointed out, many s. 23 policies are un-
knowingly created and therefore in such cases by virtue of s. 23(4)
the insured would be the trustee. Section 23(4) & (5) further deal
with trustees in respect of such a policy and are as follows:

23. [1975] 1 ALER. 168.
24. Sec the Malaysian Trustees Act. Under the Act there can be a maximum of 4 trusices.
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(5) If at the time of the death of the insured or at any time afterwards
there is no trustee, or it is expedient to appoint a new trustee or new
trustees, a trustee OF Lrustees or a new ftrustee or new trustees may be
appointed by the High Court,

(6) The receipt of a trustee or trustees duly appointed, or in default of
any such appointment or in default of notice to the insurance office.
the receipt of the legal representative of the insured shall be a dis-
charge to the office for the sum secured by the policy or for the value
thereof in whole or in part,

Powers of Trustees

Some of the “section 23" forms used by Insurance Companies
contain not only the names of the trustees but also the powers
which they are conferred with.?® It is noteworthy that it is often
stated that these powers may be exercised “in their absolute discre-
tion with or without the consent of the beneficiaries or any of
them”. Thus they can borrow monies, surrender or convert the
policy. They can discontinue any double indemnity accident provi-
sion or any term rider provision or can apply to the company for an
extended term assurance.

It is submitted that unless otherwise provided in some other law,
trustees under a s. 23 policy, like other trustees, are governed by the
Malaysian Trustees Act and the general principles of the law of trust.
Under the general law of trust, it is doubtful whether a trustee can
extinguish the trust irrespective of the rights of the beneficiaries
(especially where they are children) with or without their consent.
Where children are beneficiaries, then they cannot give their consent.
Insurance companies should therefore require trustees in such cases
to apply to the High Court for the permission of the Court to be
obtained. At any rate, where the rights of a trustee are in doubt, legal
advice may properly be sought.

ASSIGNMENTS

It has been seen in an earlier Chapter that life policies can be
assigned. ¢ There is however some doubt whether a *'s. 23 policy”
can or should be assigned. This is because the policy already creates a
trust and in most cases the beneficiaries already have an immediate
vested interest in the policy. Theoretically speaking, it may be pos-

25. English insurance companies are a little more conservative in conferring extensive
powers to trustees under a & 23 policy as they probably realise that it may not be wise
or valid,

. See Chapter 11

8
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sible to assign a policy which is already subject to a trust, although it
is doubtful as to what rights the assignee will have over such a policy,
An interesting case in point is the local case of Goh Chooi Leong v
Public Life Assurance Co Lid 7. In that case the deceased had taken
out a policy with his wife Ng Geok Kwee named as a beneficiary. Al-
though this point was raised but not decided at that time, it will be
noted that this was as. 23 policy. 28 Subsequently, he made a condi-
tional assignment in writing to his “sworn brother” one Lim Choo
Hock. A copy of the said assignment was filed in the Head Office of

the d and ly no objections were raised.
After the death of the assured, the company repudiated liability on
grounds of misr ion and and successfully

proved that the deceased was suffering from tuberculosis. The
learned trial judge Gill J. accordingly dismissed the action.

The Defendant company also raised the issue that the policy
created a valid trust in favour of the wife and as she never consented
to the assignment, the assignment was void. However, the wife came
1o give evndence that she did consent. In view of the fact that there
was or mi ion Gill J. ly felt it un-
necessary to decide the issue whether the conditional assignment was
valid when there was already a valid trust. There is therefore no
direct decision on this point either in Malaysia or in Singapore.

Another point that may be of academic interest is what would be
the effect where a s. 23 policy creating a trust in favour of a parti-
cular person is later assigned to that person. This happened in the
case of Re Man bin Mihat deceased (supra). Suffian J. (as he then
was) was mainly concerned in that case as to whether as. 23 policy
could be created in favour of a Muslim wife. He, however, did make
this remark with regard to the subsequent assignment:

“Iam further of the opinion that the subsequent assignment had made no

difference because even if the policy had been assigned to a third person

(here it was assigned to the wife herself) that person could only receive the

policy moneys subject to the statutory trust in favour of the wife.”

A subsequent assignment to the same person may however make
some difference with regard to estate duty. It will be seen in the fol-
lowing paragraphs that a s. 23 policy usually confers the benefit of
“non-aggregation”. If such a policy were later assigned absolutely to
the same person and the donor lives for five years, then it may be
that the assignees may be totally exempted from estate duty.

*7 ms-q M.LL6.

The significance of a 5. 23 policy seems to have been first judicially recognised in

Malaysia in the casc of Re Man Bin Mihat, deceased (1965) M.L.J. 1. See also the re-
marks of Suffian J on the effoct of a subsequent assignment.
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ESTATE DUTY
Non-aggregation

One of the reasons why a s, 23 policy has become popular is be-
cause it will usually confer some estate duty advantages. A person
buying such a life policy gets what is called the advantages of “non-
aggregation”. This means that the policy will be treated as a separate
estate. Thus, for example, if a person’s property is worth $1 million
and he has a s. 23 policy for $100,000/-, estate duty will be levied
separately on both sums and will not be lumped together. Thus, con-
siderable saving of estate duty can be achieved by taking a s. 23
policy. This result is achieved by virtue of the proviso to s. 19(i) of
the Malaysian Estate Duty Enactment, 1941. The sub-section and the
proviso are reproduced below:

19(i) For determining the rate of duty to be paid on any property passing

on the death of the deceased all property so passing in respect of which

duty is leviable, shall be aggregated so as to form one estate, and the duty
shall be levied at the graduated rate on the principal value thereof;

Provided that any property so passing, in which the deceased never
had an interest, shall not be aggregated with any other property, but shall be
an estate by itself, and the estate duty shall be levied at the proper gradu-
ated rate on the principal value thereof.

It is therefore important that the deceased must never have had an
interest in the policy. Thus, a person may have taken a policy and
named his mother as beneficiary. He then marries and changes the
beneficiary to his wife. In law, the policy would then become a's. 23
policy, but it is arguable that he had an interest in the policy at one
time: namely, when his mother was the beneficiary. Accordingly, the
advantages of non-aggregation may not accrue.

It will also be seen from that section that the s. 23 policy will be
an estate by itself. However, one of the questions is whether each
policy will be considered as an estate by itself if there is more than
one such policy. For example, if A takes out 3 life policies where his
wife, son and daughter are respectively named as beneficiaries, the
question is whether each policy will be regarded as one estate or
whether the three policies will be aggregated together as one estate.
It is respectfully submitted that each policy should form one estate,
although it seems that the Estate Duty Department may not share
this view. This is because s. 19(i) of the Enactment is based on the
proviso to s. 4 of the English Finance Act of 1894, and until the
loophole was plugged by the Finance Act of 1954, the English Estate
Duty Office treated each policy coming under s. 11 of the Married
Women’s Property Act (equivalent to s, 23) as a separate estate. The
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loophole was plugged in England because the Government became
aware that some people were mis-using the existing provisions wit
regard to non-aggregation. The plugging was done by s. 33(2) of the
Finance Act 1954. However, in a sense, one still enjoyed the benefits
of non-aggregation, as the remainder of the estate would still be
treated as a separate estate. As similar legislation has not been passed
in Malaysia, the pre-1954 view of the English Estate Duty Office
should prevail. #¢

Total exemption

The further question is whether a s. 23 policy can in some cir-
cumstances result in total exemption from estate duty. 3¢

Section 13 of the Estate Duty Enactment is relevant in this re-
gard, and the first part thereof is reproduced below:

13.  Property passing on the death of the deceased shall not be deemed

to include property held by the deceased as trustee for another person

under a disposition not made by the deceased, or under a disposition made

by the deceased more then five years before his death where possession and

enjoyment of the property was bona fide assumed by the beneficiary im-

mediately upon the creation of the trust and thence forward retained to the

entire exclusion of the deceased or any benefit to him by contract or other-

wise.

For the purpose of 5. 5 of the Enactment which also deals with pro-

perty passing on the death of the deceased, “disposition” is defined

as including any trust, convenant, agreement or arrangement. As

s. 23 policies create a trust, they can be considered as a ““disposi-

tion”.

The fact that a s. 23 policy may be totally exempted from estate
duty by virtue of 5. 13 of the Estate Duty Enactment was appre-
ciated by Abdul Hamid J, who stated with regard to that section:

“In the light of this section, | am of the view that the position regarding

policy money effected under s. 23 of the Civil Law Act is the same as in

England. Such policy money would not by virtue of s. 13 of the Estate

Duty Enactment attract estate duty if the person seeking the benefit of the

exemption of tax can establish that the requirements of the section are

fully complied with.”

It thus seems that total exemption will be obtained if:

a) the s. 23 policy was taken more than five years before the

death of the assured:

29. Note thet further loophales were plugged in England from time 1o time. In fact Fng-
land has sepealed their estate duty legislation. The relevant Liw is now called the
Capital Transfer Tax Act.

. That is, apart from the fact that the policy is below the minimum figure for levy of
estate duty. It is presently, $50,000/-.

g
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b) that the beneficiary bona fide assumed possession and en-
joyment of the property immediately upon the creation of
the trust; and

<) thereafter it was retained by the beneficiary to the entire
exclusion of the deceased.

There is of course little doubt that a life policy is “property™. The
main question however is how a person can assume enjoyment and
possession of the insurance policy. The answer to this question may
be found in the Privy Council decision of Commissioner for Stamp
Duties of the State of New South Wales v Perpetual Trustee Co
Ltd.®! That case involved a settlement of shares and the question
there also was whether the beneficiary had assumed bona fide posses-
sion and enjoyment of the property immediately upon the making of
the gift. The following passages may be quoted:

Did the donee assume bona fide and i i
upon the gift? The linking of p ion with enj asa ite ob-
ject which has to be assumed by the donee indicates that the possession and

i lated is beneficial ion and enj by the

joy

object of the donor’s bounty. This question, therefore, must be answered

in the affirmative, because the son was (through the medium of the trustees)

immediately put in such bona fide beneficial possession and enjoyment
of the property comprised in the gift as the nature of the gift and the
circumstances permitted.

Did he assume it and thenceforth retain it to the entire exclusion of the
donor? The answer, their Lordships think, must be in the affirmative, and
for two reasons: viz. (i) the settlor had no enjoyment and possession such as
is contemplated by the section; and (ii) such possession and enjoyment as
he had from the fact that the legal ownership of the shares vested in him
and his co-trustees as joint tenants was had by him solely on behalf of the
donee. In his capacity as donor he was entirely excluded from possession
and enjoyment of what he had given to his son.

Did the donee retain possession and enjoyment to the entire exclusion of
any benefit to the settlor of whatsoever kind or in any way whatsoever?
Clearly, yes. In the interval between the gift and his death, the settlor
received no benefit of any kind or in any way from the shares, nor did he
receive any benefit whatsoever which was in any way attributable to the
gift. Indeed this was ultimately conceded by the appellant.

The important point in the above passages is that the possession
and enjoyment d is beneficial ion and enj;
by the object of the donor’s bounty.

It is therefore possible for a s. 23 policy to obtain complete
exemption from estate duty though for practical purposes it is safe
1o say that generally speaking they would at least result in non-aggre-
gation.

31 [1943) 1ALER. 525,

njoym
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CONCLUSION

In concluding this section on s. 23 policies it should be pointed
out that such policies are bound to raise many problems from time
to time. These problems would generally cover ‘‘gray areas™ with re-
gard to which no set answer can be given. A lot will depend on the
facts and surrounding circumstances, One important factor would be
the actual wording of the documents concerned; particularly the life
policy itself. It is to be hoped that some of them could be solved by
having new legislative provisions. What form such legislation should
take will of course be a problem in itself.

G. LIFE POLICY CLAIMS
CLAIMS PROCEDURE

The death of the assured will usually switch on the machinery re-
lating to claims under the life policy. First, the death of the assured
will be informed to the branch or the Head Office or the Central
Office of the C . The will ascertain the
position with regard to its premium payments, and whether there is
any indebtedness attached to it. Advice to the claimant will be given
in due course, Many claimants have often been disappointed to hear
that nothing is payable on the policy. This often happens where the
policy has lapsed and the beneficiary has no idea that this has oc-
cured.

If there is a claim, claims papers will be filled and the Claims De-
partment of the Company will either admit the claim or carry further
investigations into the claim. In some cases after investigation, the
company may well repudiate the claim on one or more of several
possible grounds. These may include fraud, misrepresentation, non-
disclosure or lack of insurable interest. Where claims are admitted the
Claims Department will ask for production of evidence of title and
estate duty clearance on the policy.

It is unnecessary in this book to go into the practical aspects
of claims but some legal aspects relating to claims under life
policies may be considered.

DOCUMENTARY EVIDENCE

Among the documents asked for would be the death certificate.
This can give rise to problems where such a certificate cannot be ob-
tained. This may be due to no fault of the claimant or claimants. A
good example would be where a Malaysian life policy covers a person
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involved in a helicopter crash in Indonesia. Let us assume that the
helicopter crashed either into impenetrable dense jungle or into the
sea. In such circumstances the body and the helicopter may never be
found. It would be impossible to expect the Indonesian Authorities
to issue a death certificate, and the claimant may well be told by a
stubborn claims officer that nothing can be done unless a death certi-
ficate is obtained, or seven years has elapsed. This is because claims
officers generally know a little bit of law and roughly understand
that a man may be presumed to be dead if he has not been heard of
for seven years.*? In such circumstances, the only course open to the
claimant would be to take legal advice and institute appropriate legal
proceedings in a competent court of law to establish the death of the
assured.

It should also be noted that in cases of accidental death or death
by violent causes medical reports will be called for. In the latter case,
the Claims Department would probably ask for a Post Mortem Re-
port, Police Report and notes of evidence at the Coroner’s Inquest
(if any).

PROOF OF TITLE

Insurance companies will also ensure that payment is made to the
right person and that payment can be made in law so that the com-
pany can be legally discharged from any further liability after pay-
ment is made.

Accordingly, in cases where the deceased left a will, Grant of Pro-
bate will be asked for. In cases where the deceased died intestate
Grant of Letters of Administration will be asked for.*® It may here
be pointed out that in Malaysia there is also the Small Estates (Distri-
bution) Act, 1955% which deals with estates below $25,000/-. Juris-
diction over these estates would be vested in the Collector or Assis-
tant Collector of Land Revenue for a district.

If the life policy has been assigned the insurance company would
check whether it has been conditionally assigned or absolutely as-
signed and where proper, the claim would be paid to the Assignee. If
the policy is subject to a trust, the claim would be paid to the trustee
upon production of the Trust Deed. Note of course that production
of the Trust Deed would not arise in the case of Section 23 policies
which create statutory trusts, Moreover, payment to Assignees or

32, See the Evidence Act.
33. See the Probate & ini jon Act. See also the Dis ion Ordinance.
34. (Revised - 1972).
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Trustees may require estate duty clearance especially where the
assured has continued to pay the Premiums, %%

It has already been noted that under Section 44 of the Malaysian
Insurance Act (as amended), an advance of part payment up to nine-
tenths of the total claim payable on the life policy to $20,000
(whichever is less) may be made. The said advance is payable to a
“proper claimant” and the i concerned
will have to be satisfied that the claimant comes within that term.
Evidence may therefore be asked for as to the relationship of the
claimant to the insured. It should further be noted that this pay-
ment of advance or part-payment under Section 44 is not obligatory
but discretionary. However, an insurance company with any social
sense should alleviate the suffering of those left behind and pay in all
deserving cases.

ESTATE DUTY REQUIREMENTS

In Malaysia (as in Si ) a pany is obliged to
ensure that any debt claimed whxch is liable for estate duty assess-
ment should get estate duty clearance. Penalties are prescribed in the
Malaysian Estate Duty Enactment for any insurance company which
fails to observe estate duty requirements.

Reference should be made to Section 50(ii) of the Estate Duty
Enactment, 1941, Section 50(ii) is as follows:-

“(ii) No sum payable on a policy of life assurance, upon which sum estate
duty is leviable in the States of Malaya, shall be paid by or on behalf
of any Life Assurance Company unless the sum secured by such
policy is included in the schedule referred to in subssection (ii) of
Section 45 or in a certificate issued pursuant to sub-section (v) of
this section,”

In view of the complexities of the law the main obligations of an
insurance company with regard to estate duty clearance may be sum-
marised as follows:-

i 13 As a general rule, where insurance monies becoming pay-
able on the assured’s death form part of his ‘free estate’,
payment may only be made by the company upon produc-
tion of’-

(a) A Grant of Representation by the executor or administrator
(this will include an Order for Distribution issued under the
Small Estates (Distribution) Ordinance, 1955); or

(b) a Certificate from the Collector of Estate Duty 1o the effect

that the policy monies are not liable to duty or that payment or

35. The Estate Duty Enactment should be consulted and the views of the Estate Duty OF-
fice should be ascertained in all controversial matters.
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any duty has been completed or postponed.

2 Where policy monies are payable to persons other than
personal representatives of the assured’s estate, payment
may be made by the company only upon production of a
Collector’s Certificate under section 50(v) of the Estate
Duty E: 1941. This i may, however,
be dispensed with, by the application of Section 44 of the
Insurance Act, 1963, if the total sums payable on death by
the insurer concerned do not exceed $20,000. In this event
payments may be made by the insurer before production
of a Grant of Representation or Collector’s Certificate sub-
ject to the following safeguards:-

(a) the insurer must first decide who is a ‘proper claimant’ to the

policy momies (see sub-section (5));

(b) before making any such payment, the insurer must give not less
than seven days notice of such intention in writing to the Col-
lector of Estate Duty, with particulars of the name, date of
death and last address of the assured, the amount payable and
name and address of the payee;
the insurer must retain one-tenth of the total sum payable until
the sums payable under the policy are included in a schedule
attached to the grant of Representation or a Collector's Certifi-
cate, If the Grant of Representation or Collector’s Certificate is
not received by the insurer within twelve months thereafter, he
must deposit the retained balance with the Treasury, in accor-
dance with sub-section (4) of Section 44.

3 In any case where the requirements of Section 44 of the
Insurance Act, 1963 are not strictly complied with or are
inapplicable, any insurance company which makes pay-
ments on the death of an assured person without requiring
production of a Grant of Representation or Collector’s
Certificate, may render itself liable to the penalty set out
in Section 50(v) of the Estate Duty Enactment 194].%¢

INSURABLE INTEREST

(¢

It has come to the notice of some life companies in Malaysia that
there is a habit of insuring ailing old relatives by persuading him or
her to buy life policies in their own name. For example, a niece may
insure her ailing aunt who is almost penniless. The policy is to be
taken out by the aunt but the premiums will be paid by the niece.

36. Here again the Enactment as well as the current practice of the Estate Duty Office
should be consulted, Only some matters may be covered in what is stated above,
and being a summary may not be entirely accurate.
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When the aunt dies, after a short time (usually less than a year), the
insurance company will be faced with the problem of denying lia-
bility on the ground that there is no insurable interest,

Legally speaking, a niece would not have an insurable interest on
a penniless aunt as she is not wholly or partly dependent on this
aunt. However, it appears that the aunt is the owner of the policy
and it could be argued that there is nothing to prevent a penniless
woman from taking a life policy and that furthermore there is noth-
ing to prevent someone else from paying the premiums, This raises
certain problems, and undoubtedly the practice should be stopped.
It is therefore to be hoped that some life companies will contest such
matters in what is called a “test case” so that the question of lack of
insurable interest may be determined by a competent court of law.
The above practice really amounts to gambling and a decision on this
point would be most welcome.




CHAPTER VI
MOTOR INSURANCE
A. INTRODUCTION

Motor Insurance, like Life Insurance, is a branch of insurance
which is popular and well known to the public. Indeed, it is a branch
of insurance from which few people can escape if they own any sort
of motor vehicle. This is because third party insurance is compulsory
in Malaysia,

Motor Insurance has also created many problems in law as one
often finds that motor insurers are in the habit of denying or repu-
diating liability on all kinds of grounds. This phenomenon has been
partly accountable in the past to the fact that motor insurance is sup-
posed to be an area where insurance companies suffer loss. However,
the situation should be alleviated as motor insurers have now been
allowed to increase their premium rates recently.”

The recent Insurance (Amendment) Act, 1979, will also have
some effect in the realm of motor insurance. It has been the inten-
tion of the government to ensure that the principle of “cash before
cover” applies to insurance. In other words, the idea is to ensure im-
mediate payment of premiums by potential policy holders. Under
the new provisions the Act will now define the time from which the
insurer is on risk and the policy holder is accorded protection. In
presenting the Bill before Parliament, the Deputy Finance Minister
indicated that the “‘cash before cover” scheme would initially apply
only to motor insurance. However, this obviously is an area where
the government will be treading carefully and gradually to avoid
unforeseen impracticalities.

In the Chapter dealing with Contract and the Law of Insurance
(Chapter 1II) the question of non-di: ¢ and mi tation
has been generally dealt with at considerable length. However, in
view of the fact that a good deal of the unhappiness and litigation
surrounding motor insurance is based on alleged non-disclosure and
misrepresentation, it may be useful to consider this question again in
relation to motor insurance only. An attempt will however be made

1. Sec the 16th Annual Report of the Director General for Insurance for the year ended
315t December 1978.
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to avoid di ing cases hitherto di d

B. NON-DISCLOSURE AND MISREPRESENTATION
THE PROPOSAL FORM

Unlike life insurance, motor proposal forms are filled in more
casually as it is regarded as a somewhat irritating ritual which one has
10 go through in purchasing a motor car, motor cycle or any other
motor vehicle, Especially where the car dealer also happens to be an
insurance agent, one will find that the filling in of the proposal form
is done by some clerk in the car dealer’s office who has little or no
knowledge of the significance or importance of the questions in the
proposal form for a motor insurance policy. To him it is just another
chore.

Proposal forms differ from company to company. Most of them
have a composite proposal form which can be used for any type of
motor vehicle. Others have special forms for the different types of
policy required. For example, some insurance companies may have a
special proposal form for motor cycle insurance.

A perusal of the forms used in Malaysia would indicate that the
motor insurer would like to know the following among other things:

a) Age of the insured.

b) Occupation of the insured.

¢) For what purposes the vehicle will be used.

d) Will passengers be carried: and if so for hire or reward.

€) Whether there has been any previous motor insurance.

f) Whether any insurer has declined insurance , or refused to re-

new, or cancelled any motor insurance policy.

Inspite of the decision in Pacific & Orient Underwriters (M) Sdn
Bhd v Choo Lye Hock,* it is still debatable whether any mis-=state-
ment of age or occupation will not amount to a misrepresentation.
It will be recalled that in that case it was held that such statements
were not “answers” to questions and therefore there could be no
misrepresentation. Thus, in Broad v Waland,” it was held that there
was misrepresentation where a person had stated his age as 21 when
he was in fact 19% years old.

Similarly, the occupation of a person may be a material fact
which would affect the judgment of any prudent motor insurer.
Thus, in Holmes v Cornhill Insurance Co Ltd,? it was held that the

2. [1977] L M.LJ. 131, See Chapter I1L, under the heading “Misrepresentation”’.
3. (1942)73 LLLRep 263 K.B.
4. (1949)82 LLLRep. 575 K.B.
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insurer was entitled to repudiate liability as the proposer had des-
cribed himself as a “dealer” when he was in fact a bookmaker.

The purpose for which the vehicle will be used is of importance
because it will enable the insurer to decide what type of policy
should be issued, and the rate of premium that should be asked for.
For example a vehicle for carrymg laundry and a vehicle for carrying
logs ing both are 1 it will obviously merit dif-
ferent consideration by the insurers in issuing a policy.

The question whether passengers will be carried for hire or re-
ward is also of importance, for the company would then know that it
is running higher risks in issuing the policy.

The names of previous insurers has been held to be a material
fact which ought to be disclosed. In the well known case of Dent v
Blackmore?® the insured had disclosed the name of one previous in-
surer but not the name of another previous insurer. McCardie J. held
that in view of the basis clause the insurers could deny liability as the
answer was untrue. In any case, he felt that it was non-disclosure of a
material fact and liability could be denied on that ground also.

The question whether any insurer has declined insurance, or re-
fused to renew a policy, or cancelled a policy, is also of importance
as the answers to them will apparently be regarded as material, Thus,
in Ong Eng Chai v China Insurance Co Ltd, ® one of the undisputed
facts was that the insured had been given notice of cancellation by
another insurance company. The reason for the cancellation was
that the company had discovered that the previous insurance com-
pany of the plaintiff had treated his vehicle as a Total Loss. Hashim
Yeop A. Sani J. had no difficulty in holding that the company could
avoid the contract for non-disclosure of a material fact.

SOME RELEVANT CASE LAW

Most of the Malaysian cases have been dealt with in some place
or ather in Chapter 111 of this book. Thus, some important decisions
from other jurisdictions may be considered.

Dawsons Limited v Bonnin and Others?

This decision of the House of Lords is well known as it upholds
the sanctity of the basis clause. Howevex it should a.lso be remem-
bered that this case deals with and tation
in motor insurance. In that case a firm of contractors in Glasgow had
insured a motor lorry at Lloyds against damage by fire and third
5. (1927)29 LLLRep. 9K.B,

6. [1974] L M.L.J.82.
7. [1922] 2AC. 413,
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party risks. One of the questions asked in the proposal form was at
what address the vehicle would usually be garaged. The answer was
““Above address”, thereby meaning the firm’s ordinary place of busi-
ness in Glasgow. This was not true as the lorry was usually garaged in
a farm in the outskirts of Glasgow. The inaccurate answer was given
inadvertently. The lorry was then destroyed by fire at the garage.
The House of Lords held that the misstatement in the proposal form
did not relate to a material fact but in view of the basis clause the in-
surers could deny liability. This decision therefore brings out the fact
that as in other types of insurance, if there is a basis clause, every
answer in a motor propsal form will be converted into a condition.

Trustee of G.H. Mundy (A bankrupt) v Blackmore and Others ®

In this case the insured (a bankrupt) had taken a policy for a
Bentley car. While driven by him it collided into a telegraph pole,
caught fire, and was completely burnt out and destroyed. The in-
sured had stated that his cars (including eight other cars) had only
suffered from “minor accidents”, and one had run off the road in
France due to tyre bursting. It was discovered that in addition to
what had been disclosed there was another accident where the
damage amounted to about $133. Tomlin J of the English High
Court held that this was a material fact which should have been dis-
closed and therefore the underwriter was entitled to avoid liability.

Babarsikos v Car Owners Mutual Insurance Co Lid.*

This is an Australian case decided by the Court of Appeal of the
Supreme Court of Victoria. One of the questions asked in the pro-
posal form was as to how long the insured had held a driver’s licence.
The answer was “3 years and 4 months™. He was also asked whether
a learner’s permit or provisional licence holder would ever drive the
vehicle. The answer was “No”. The Court stated the following prin-
ciples which are worth noting:

@) The burden of proving the materiality of the statement is on the de-

fendant (who is denying liability)

b) The test of materiality was whether a prudent insurer would be influ-
enced in his acceptance of the risk or in his assessment of the premium
if the question had been answered correctly.

That the Magistrate was justified in holding that misrepresentation was
not material, for he had bot been satisfied on a balance of probabili-
ties that the length of time for which the plaintiff had had a licence

<]

8. (1928) 32 LL.L Rep. 150.
9. [1970] 2 Lloyds Rep. 314,
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was a matter that a prudent insurer would have been influenced by, in
deciding whether to accept the risk or in deciding the question of pre-
mium,

C. TYPES OF POLICIES
Most companies use three main types of policies:
a) Private Car Policy.
b) Commercial Vehicle Policy.
¢) Motor Cycle Policy.

Certain companies may also have what is just known as a “Motor Car
Policy™. Such a policy would, for example, be used where the caris a
private car, but has been rented out. It is however important for the
insured to find out what type of a policy has been issued to him and
why.

Then again, the cover may be third party cover or a comprehen-
sive cover. Some third party covers also include “‘passenger liability".
At the same time, it must be remembered that while the clauses in-
cluded in the various types of policy are similar, they are not the
same for different companies. Thus, what is inside a Private Car Po-
licy for one company may not be the same in a Private Car Policy is-
sued by another company.

D. TERMS AND CONDITIONS

GENERAL OBSERVATIONS

It is difficult to generalise what are the terms and conditions con-
tained in any policy. In the first place, even if a “‘standard form™ po-
licy is used, certain clauses may be deleted or added. It is therefore
important to find out what is deleted and what is added. What is
added may be in type or may be by virtue of endorsements which are
slips of paper attached to or pasted to the main policy. The case of
Pang Lim v China Insurance Company*®is a good example of the ef-
fect of an unnoticed deletion. In that case, the plaintiff had asked for
a “first class policy™. He was issued a comprehensive policy, but un-
known to him, Section 11, subsection 2(b) had been deleted so that
it would not cover any loss or damage suffered while driving another
person’s car. The company argued that it was indeed a “first class™
policy as that was the “usual policy™ issued by the company. It
moreover proved that such a policy (with that deletion) had pre-
viously been issued to him and he had accepted the same. Both the
High Court and the Federal Court held against him. It was pointed
out that the deletion was clearly typed on the policy, and it must
10. [1975] 2M.LJ. 239,
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have the effect meant by the insurers. Furthermore, he obtained sub-
stantially the policy he had asked for.

It should also be remembered that certain types of coverage can
be ined if extra i is paid. For le, one can have the
“riot clause™ to cover riots, civil commotions etc. One can also ob-
tain, for example, special coverage for windscreens. Accessories can
also be covered. It may be part of the value given or in addition to
the value given. Thus, if one insures his car for $30,000-00, then his
air-conditioning equipment may be part of that $30,000-00 or valued
separately. In the latter event, additional premium (which is negli-
gible) will have to be paid but in case of total loss, additional pay-
ment will be made.

It is important to read every policy that is issued. It should not
be assumed that they must be the same or similar even though that is
generally true. It should be noted that there may be distinct diffe-
rences in coverage with regard to private car policies, commercial
vehicle policies, and motor cycle policies. This is because they are
different in nature and different with regard to the type of loss or
damage that may be incurred. In the paragraphs below an attempt
will be made to discuss the main terms and conditions which one
would come across in motor policies; and wherever possible, the dif-
ferences in the different types of policies will be pointed out.

LOSS OR DAMAGE TO THE VEHICLE AND ACCESSORIES

What is labelled as “SECTION 1” in a motor policy explains the
coverage for loss or damage to the motor vehicle, its accessories and
spare-parts. This part of the policy will be deleted in a third party
policy as third party policies will not cover loss or damage to one’s
own vehicle.

The interpretation of some parts of Section I has given rise to
some trouble. For example, among other things, that section covers
“burglary, housebreaking and theft™. The term “burglary™ does not
exist in the Malaysian Penal Code. It is probably used in Malaysian
policies as the terms have been copied from English policies and
“‘burglary” exists in English law. At one time it more or less meant
“housebreaking by night” and this is what the term probably means
in the Malaysian context. But, it must be noted that after the English
Theft Act, 1968, burglary means theft in any building, be it a dwel-
ling house or not, and be it day or night. Accordingly, it is high time
that this English term be deleted from Malaysian policies and insert
instead what it is really intended to mean.

The word “‘theft” is defined in the Malaysian Penal Code. But the
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problem which has arisen is whether theft includes “‘robbery” ! In
certain circumstances it would. *“Robbery” under the Penal Code is
of 2 kinds; robbery by theft or robbery by extortion. This question
arose in the case of Wong Kon Poh v New India Assurance Co.
Ltd.*? In that case the insured was a young labourer. He had bought
a new Yamaha motor cycle and had taken a comprehensive policy on
it. One day he was robbed of his motor cycle and $5-00 in his pocket
by 4 unknown persons. He informed both the police and the insurers
almost immediately. The insurers repudiated liability on the ground
that robbery was not theft. The magistrate’s court dismissed his
claim as it considered that robbery was distinguishable from theft,
and the High Court upheld that decision. On further appeal to the
Federal Court, the appeal was allowed. The Federal Court took the
view, inter alia, that theft being an essential element of robbery, rob-
bery is still theft, alth in form. M , On any rea-
sonable construction the policy must be considered as including
“robbery” within the coverage of *“theft™.

Another problem area with regard to Section I is the cost of re-
moval of the damaged vehicle. The operative phrase is “‘costof . , . . .
removal to the nearest repairers and of delivery within the country
where the loss or damage was sustained.” As the geographical area to
which the policy applies would cover Singapore and part of Thailand,
one of the questions would be whether the insurance company
would pay for the cost of removal if a Malaysian car which is dam-
aged in Singapore has to be brought back to Malaysia. From the
wording, it would seem not. The insurance company would have to
pay for the cost of removal only within the country where loss or
damage was sustained.

LIABILITY TO THIRD PARTIES

This question is covered by “SECTION II" in motor policies.

It should be noted from the outset that as commercial vehicles
have to carry passengers which may include persons employed by the
insured, the coverage in a commercial vehicle policy is wider. Thus,
such a policy would cover (subject to the exceptions): —

a) death of or bodily injury to any person

b) damage to property

11. See s 378 of the Penal Code for the definition of theft; See also s. 383 for extortion
and s 390 for robbery.
12. [1970] 2M.L.J. 287,
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The word “property” obviously means property not belonging to the
insured. However, in a Private Car Policy or Motor Car Policy the
coverage for third party liability would be:

) death or bodily injury to any person except where such death or injury
arises out of and in the course of the employment of such person by
the insured and excluding liability to any person being a member of the
insured’s household who is a passenger in the Motor Vehicle unless such
person is being carried by reason of or in pursuance of a contract of em-
ployment.

b) damage to property other than property belonging to the insured or
held in trust by or in the custody or control of the insured or any mem-
ber of the insured’s household.

The extent of the above coverage has given rise to complex legal
problems. It will be noted that clause (a) above uses the phrase
“arises out of and in the course of employment of such person by
the insured” as opposed to the phrase “in pursuance of a contract of
employment™, In other words it would appear that a person em-
ployed by the insured would not be covered, but a person who dies
or is injured “in pursuance of a contract of employment™ will be
covered.

Problems would arise where a workman dies or is injured while
being driven in his employer’s lorry or van. The insurance company
would be able to repudiate liability under the first part of clause (a)
as the death or injury took place in the couse of employment of the
insured. However, both British and Singapore Courts have got around
clause (a) by holding that under the next clause of SECTION II the
authorised driver would also be the “insured” and he is to be indem-
nified by the i sand t if the authorised dri-
ver is sued and is found liable, the insurance company would have to
pay the injured workman as he would then be covered by the phrase
“in pursuance of a contract of employment™. In other words, vis a
vis the authorised driver (who may be another workman) and the in-
jured workman, the injured workinan is being carried “in pursuance
of a contract of employment™.

Authority for the proposition that the authorised driver must al-
50 be considered as the “‘insured” is to be found in the English case
of Dighy v General Accident Fire and Life Assurance Corporation
Ltd. *? The substance of that case was whether or not the policy
holder can be called a third party within the meaning of those words
in a policy of motor insurance. The effect of the majority decision

13 [1942] 2 AHER. 319,
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was that a motor policy is necessarily extended to insure an autho-
rised driver against claims by parties injured by his negligence and
therefore in such a clause the authorised driver becomes the insured
and the insurance company are the insurers. This case was followed
by the Singapore Court of Appeal in Manap Bin Mat v General Acci-
dent Fire and Life Assurance Corporation Ltd. **

Digby's case (supra) was followed and extended in Richards v
Cox.*® That case directly dealt with the liability of the insurance
company where an employee is injured by the negligence of the au-
thorised driver. The essence of the decision was that as the “‘autho-
rised driver” is also the “insured™, the policy would not cover per-
sons employed by the insured driver, but it would cover persons em-
ployed by the company or person taking out the policy. Therefore
upon a proper construction of the policy the liability of a driver to
the injured employee was covered by the motor insurance although
the person injured was also in the employment of the principal in-
sured.

Though there is no Malaysian decision on this point, there is a
Singapore decision which follows the principles laid down in the
above English decisions. It is that of Chan Kum Fook v The Welfare
Insurance Co Ltd.*® The facts of the case briefly were that the first
and second plaintiffs were employees of the Century Engineering Co.
which was the owner of a motor van driven by one Yong Chan Seng,
a driver employed by the company. They were driven to a worksite
and due to his negligence an accident was caused whereby they re-
ceived injuries. The plaintiffs in due course obtained judgment
against the company and the authorised driver. The plaintiffs then
sought recovery from the i (the d i ). The
learned judge (Tan Ah Tah J.) had to consider the effect of the same
clause in the policy. He followed the above English decisions as well
as another English decision, viz, lzzard v Universal Insurance Com-
pany Ltd*7 and held that the insurance company was bound to in-
demnify the authorised driver.

The significance of these cases is therefore to realise that for
successful recovery from the insurance company in such circum-
stances, it is important to sue the authorised driver as well.

EXCEPTIONS TO SECTION ii

It will be found that a Commercial Vehicle Policy usually con-
1 [1971] IM.LJ. 134,
15, [1942] 2AILER. 624,
16, [1975] 2M.L1. 165.
17, [1937] AC. 773,
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tains more exceptions to Section 1l of the policy. Among the excep-
tions, it is stated that the company shall not be liable in respect of:

ii) death of or injury to any person in the employment of the Insured out

of and in the course of such employment.

iii)death of or bodily injury to any person (other than a passenger carried

by reason of or in pursuance of a contract of employment) being car-
ried in or upon or entering or getting on to or alighting from the Motor
Vehicle at the time of the occurrence of the event out of which any
claim arises.
The phrase “arising out of and in the course of such employment”
should be given the meaning attached to it under common law as it
is not defined in motor insurance law. It is submitted that the special
and extended meaning given to it under the Workmen’s Compensa-
tion Act would be too wide in interpreting a motor policy. Mention
may also be made of the case of Tun Keng Hong v New India Assu-
rance Co Ltd.*® where the above clauses came up for consideration,

The facts of the case may be briefly summarised. On June 1,
1963 a forester in the employment of the Forestry Department in
Malaysia was being given a lift in a lorry owned by the 2nd appel-
lants. The 2nd appellants had a timber concession in a jungle at Bukit
Tinggi and a saw mill about 32 miles away at Seremban. The Ist apel-
lant was the driver of the lorry. On the day of the accident, while the
Jorry was on its way to the saw mill at Seremban, it was stopped by
the deceased who was a forester in the employment of the Forestry
Department. The deceased asked for a lift into Seremban and the Ist
appellant driver told him to get into the lorry. In the course of the
journey the lorry overturned and the forester was killed.

The administrators of his estate sued both the appellants and
obtained judgment for $21,600 damages and costs on the ground
that death had been caused by their negligence. The respondent insu-
rance company had been brought as a third party into that case as
they were the insurers and the appellants claimed an indemnity from
them. Both the High Court and the Federal Court held that the res-
pondent insurers were not liable to indemnify mainly for the reason
that the deceased forester had not been carried in the lorry by reason
of or in pursuance of a contract of employment. The facts showed
that he was going to Seremban for private purposes. The learned trial
judge found that he was merely getting a free lift into town. There
was also the evidence of the driver that he gave the deceased forester
a free lift as otherwise the latter might be annoyed and create diffi-

18, [1978] ! M.LJ. 37. The decision of the Federal Court which was affirmed by the
Privy Council is reported in [1974] | M.L.). 156.
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culties for his employers in the future.

The Privy Council pointed out that there was nothing to suggest
that the forester’s contract of employment with the Forest Depart-
ment made any provision for him to obtain lifts in timber lorries for
his own convenience. In fact it was conceded that he was not being
carried in the lorry in pursuance of his contract of employment. It
was however contended that he was being carried “by reason of his
contract of employment.” In reply to this argument, Lord Salmon,
delivering the judgment of the Board stated:

“If that ingenious and novel argument is sound, it would open up a very

wide and hitherto unsuspected escape route from the clause in insurance

policies designed to exclude from the risks insured, the risk of the death

of orinjury to passengers in the assured’s motor vehicle.”
In the view of the Privy Council, the words *‘by reason of his con-
tract of employment”, must be interpreted in conjuction with the
words “'in pursuance of”. In other words, because of the contract
of employment, the deceased must have the right to travel as a pas-
senger in the motor vehicle concerned. In the present case, there was
no term in the deceased forester’s contract of employment, express
or implied, which required or entitled him to travel in the lorry of
the 2nd appellant.

The Appeal therefore failed.

TOWING

1

that lorries, trucks etc. may
have to tow other vehicles from time to time. Thus, towing is al-
lowed to some extent in a commercial vehicle policy. The policies
usually allow the insured vehicle to tow any one disabled mechani-
cally propelled vehicle and the Company will indemnify the insured
for any liability in connection with such towed vehicle provided the
towed vehicle is not towed for reward. Also, the insurance company
will not be liable for the towed vehicle itself.

Therefore, if any vehicle may be used for towing and if any
charges are going to be made, then this should be made clear. The in-
surance company can then give a special type of policy to suit the
particular insured or have the commercial vehicle policy suitably
worded. Also, it should be noted that what is allowed to be towed is
“‘one disabled mechanically propelled vehicle”. Thus, the vehicle
which is towed must be a mechanically propelled vehicle which is dis-
abled. It seems therefore that towing a trailer may not be permis-
sible. This should be made clear. In fact it is usually made clear in the
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last portion of the policy which deals with “Limitations as to use”.

GENERAL EXCEPTIONS TO THE POLICY

Most motor policies have the same kind of general exceptions.
However, there may be significant differences and it is therefore re-
peated that this part of the policy like any other part, should be care-
fully read.

All policies will say that loss or damage will be paid for if it is
used in accordance with the *“Limitations as to Use™. This aspect will
be dealt with more fully later.

Most policies also say that the loss or damage must have been
incurred while in the charge of an authorised driver. Some policies
may have an extra clause saying that whether the insured or any
other person with his permission is driving, they must not be under
the influence of liquor or drugs.

From the legal point of view the interesting clause in the “Gene-
ral Exceptions™ is usually numbered “2" and covers a wide variety of
situations including the following:

a) flood, typhoon, hurricane, volcanic eruption, earthquake or other con-

vulsion of nature.

b) invasion, the act of foreign enemies, hostilities or warlike operations

(whether war be declared or not).

©) civil war, strike, riot, civil commotion, mutiny, rebellion, revolution, in-

surrection, military or usurped power.

What is not realised by ordinary members of the insuring public
is that each of the words stated above are wide in itself and that the
said clause would not even cover ordinary situations such as “floods”
or “riots”, The term “flood” would even include ordinary floods
caused by heavy rain which may well occur in many parts of Malay-
sia from time to time. The word “riot” can also be interpreted very
widely. In simple language, there would be a riot if five or more per-
sons assemble for some unlawful purpose which leads to violence or
threats of violence.’® Many law lecturers themselves would be quite
surprised to know that their comprehensive policy does not cover a
situation where students throw stones at some protest or rally and
deliberately or accidentally hit their cars. This would be a “riot™. In
fact, it may even be used in an unusual situation such as hijacking.
For example, if five or more persons attempt to hijack an aircraft
and in the process they start shooting and some motor vehicles are
damaged or burnt, the insurance company can deny liability on the
19, See 5 146 of the Penal Code. See alsa s, 141 for the meaning of “unlawful assem-

bly™
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ground that there was a “riot”, 2¢

AUTHORISED DRIVER/S

In dealing with “‘General Exceptions™ in the above paragraphs
we have seen that to be covered by a motor policy, the loss or dam-
age must be incurred while an “authorised driver” is driving, Who is
an authorised driver for the purpose of a policy is usually spelt out in
the policy itself. Many policies would designate the insured and any
other person who is driving on the insured’s order or with his permis-
sion as the “authorised driver”. However, some policies may be more
restrictive and designate named persons as the authorised driver (usu-
ally two in number).

In a motor cycle policy, it is even possible that only the owner
would be the authorised driver. What is important to realise is that in
the event of a third party being injured, and judgment is obtained by
the third party, the insurance company might have to pay by virtue
of the provisions of the Road Traffic Act; but later the company has
a right to be reimbursed by the insured. It is therefore important to
know who are “authorised drivers” within the meaning of a certain
policy. It should further be noted that even the liability of the insu-
rance company to pay first and get reimbursement later is not clear.
A good example is the case of Ahmad Sandara Lela Puta & Anor v
Queensland Insurance Co Ltd* where the authorised driver was de-
signated as the policy holder only. The policy holder was one Poon
Sam, but at the time of the accident it was driven by one Poon Kok.
The injured third party obtained judgment by default against Poon
Kok and Poon Sam and sought to recover the damages from the de-
fendant insurance company. The learned judge Ajaib Singh J. consi-
dered the implications of s. 80 of the Malaysian Road Traffic Ordi-
nance 1958, and held that as the policy covered only the insured and
no one else, the insurance company may not be made to indemnify
the injured third party. He relied on the English case of Herbert v
Railway Passengers Assurance Co*? and concluded as follows:

“In the present case the insured and the defendant company were in no
way infringing any provision in the Road Traffic Ordinance by agreeing
between themselves that the defendant company should not be liable in
respect of any accident while the motor eycle was being driven by any per-

20.  For an interesting article explaining the legal implications of the term “riot” see, M.J.
Kemble, “Riot — A Principle of Construction”, New Law Journal, Nov: 18, 1976;
1133,

20 [1975] 1 ML, 269,

22, [1938] 1 ALE.R. 650,
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son other than the insured himself. At the time of the accident the motor
cycle was being driven not by the insured but by some other person and,
therefore, as the motor cycle was being used outside the limits of the
policy the defendant company was well within its rights in repudiating lia-
bility. The defendant company was not under any risk in respect of the
motor cycle within the terms and conditions of the policy at the time of
the accident so that the judgment which the plaintiffs obtained against the
insured was not & judgment in respect of a liability covered by the terms of
the policy within the meaning of section 80(1) of the Road Traffic Ordi-
nance, 1958."

The earlier decision of Letchumi & Anor v The Asia Insurance
Co Ltd?® further illustrates the importance of the concept of the au-
thorised driver. In that case one Ng the insured/owner had hired the
taxi to one Lim. Lim had re-hired the vehicle to one Quek, and while
Quek was driving there was a fatal accident. The representatives of
the deceased obtained judgment against Quek and sought to be in-
demnified by the insurance company under s. 80 of the Road Traffic
Ordinance. Both the High Court and the Federal Court dismissed the
claim.

On the facts it was pointed out that the claimants would have to
establish that Quek was driving with the permission of Ng (the in-
sured/owner). The evidence showed that Quek did not even know
Ng. It was also established that the hirer (Lim) had been expressly
prohibited from allowing the taxi to be driven by any other driver.

However, it is interesting to note that Ong C.J., in his judgment
thought that that insurance company would have to indemnify under
s. 80 if both Lim and Quek were sued, as Quek could be considered
as the agent of Lim.

LIMITATIONS AS TO USE
Some Observations

It will be recalled that under the General Exceptions, an insur-
ance company will not pay under a motor policy if the loss or dam-
age is sustained when the vehicle is used in a manner contrary to the
““Limitations as to Use”. It is therefore important to find out the
exact scope of the Limitations as to use which is contained at the
end of every policy.

1t will of course be noticed that the wording may differ from
company to company and will also differ for the different types of po-
Jicies. Forexample, the limitations to use ina Private Car Policy will be
different from the limitations to use in a Commercial Vehicle Policy.

23, [1972] 2M.LJ. 105.
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In a private car policy, one would find words similar to what is
stated below:

“Use only for social domestic and pleasure purposes and for the insured’s

business.

The policy does not cover use for hire or reward, tuition, driving test, rac-

ing, pace making, reliability trial, speed-testing, the carriage of goods other

than samples in connection with any trade or business or use for any pur-

pose in connection with the Motor Trade.”

In a Commercial Vehicle policy one would find words similar to
what is stated below:

“Use in connection with the Insured’s Business.

Use for the carriage of passengers (other than for hire or reward) in connec-

tion with the Insured’s business.

Use for social domestic and pleasure purposes.”

The Policy does not cover:—

Use for hire or reward or for racing pace-making reliability trial or
speed testing,

Use whilst drawing a trailer except the towing of any one disabled mer-
chanically propelled vehicle.

b

Social, domestic and pleasure purposes

Generally speaking, motor policies cover use for social, domestic
and pleasure purposes. These words have given rise to some contro-
versy from time to time. However, as most motor claims are either
settled or go to arbitration there is no reported decision by a Malay-
sian Court involving the interpretation of these words. There is how-
ever, one Singapore decision. In Tan Ah Leng v The American Insu-
rance Company®* the Plaintiff Tan Ah Leng was injured by a car
owned by one Yeo Chin Choo. The said car was insured with the De-
fendant Company. The Plaintiff then recovered damages from Yeo
Chin Choo. He then claimed the damages awarded from the Defen-
dant Company (insurer), but the Defendant company refused to pay
because among the limitations to use it was stated that the car was to
be used only for *“‘social, domestic and pleasure purposes”. It was
contended that the car was at the time used for hire or reward as it
was on its way to fetch an employee of Pan Am World Airways
under an agreement with the insured Yeo Chin Choo who was the
sole proprietor of Airport Hire Cars. Wee Chong Jin C.J. held that

24. [1975] 2M.L3.13.
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the vehicle was on hire at the time of the accident and therefore the
claim was dismissed. The said case was distinguished by the learned
Chief Justice from the unreported decision of the Singapore Court of
Appeal in Safety Insurance Co Ltd v Koh Kim Kwee (Civil Appeal
No. 41 of 1971). In that case there was a similar limitation clause,
and the car was being used as a pirate-taxi. Just before the accident
happened the insured had dropped some school children. It was held
that at the time of the accident, he was using it for his own purposes.

A recent English case concerning this clause is Seddons v Bin-
ions.2% In that case an accident occurred while the father was sen-
ding an employee of his son to the dentist in a car belonging to his
son. After that the father was to go home for lunch. In the course of
the journey the vehicle was involved in an accident thereby killing
one person. The son’s insurance company attempted to recover half
of the damages from the father's insurers on the ground that at that
time the father (who was allowed to drive a car not owned by him)
was using the car for social, domestic and pleasure purposes. It was
held by the Court of Appeal that in such cases the solution to the
problem could best be reached by asking the question: what was the
essential character of the journey in the course of which the accident
occurred? They accordingly found that the father was using the son’s
car for a business purpose; i.e. taking the employee home or to the
dentist and therefore the claim should fail.

Hire or reward

It has been seen that the phrase “social, domestic and pleasure
purposes”™ is related with the limitation that the vehicle is not to be
used for “hire or reward”. While the word hire is commonly under-
stood, the word “reward” may be wider than it is thought to be. Sup-
pose a car is being used by the wife of the insured to go to a tupper-
ware party and that she is going to get some tupperware as a present.
It could very well be argued that the car is being used for “re-
ward". ?¢

Carriage of goods other than samples
Most Private Car policies will prohibit the carriage of goods-other

than samples in connection with any trade or business. This however
may be ambiguous where the policyholder’s business does cover the

25 [1978] 1 Lioyds 381.
26. The insurance company would probably also claim that it is not being used for the in-
sured's business, as it is being used by the insured’s wife.
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carriage of goods. An interesting case in this regard is the Singapore
case of Seri & Another v Oriental Fire and General Insurance Co
Ltd.*? In that case an accident occurred while the vehicle was carr-
ying some cakes. It was shown by evidence that although the insured
declared himself to be a clerk, he was employed as a bar boy in the
evenings and during the day he delivered cakes. One of the grounds
on which the claim was dismissed was that the car was being used not
in connection with the insured’s declared business of a clerk, but for
the carriage of goods in connection with his catering business. It
therefore also involved the question of misrepresentation.

Use in connection with the motor trade

Most Private Car Policies would also state that the vehicles can-
not be used for any purpose in connection with the motor trade.
This phrase came up for consideration in the local case of Official
Administrator v China Insurance Co Ltd.*® In that case one Chellap-
pah was knocked down by a jeep owned by one Worig, and driven at
that time by one Lee. Wong had a motor insurance policy with the
above insurance company. It also transpired that Lee was driving the
vehicle as he had been repairing the car for Wong and was taking the
jeep out for a test run. The Official Administrator had obtained judg-
ment against Lee and was attempting to be reimbursed by the Insu-
rance Company under Regulation 8 of the Motor Vehicles Third
Party Risks Regulations. The Insurance company denied liability
mainly on the ground that at the time of the accident the jeep was
not being used for the business of the insured but for a purpose in
connection with the motor trade of Lee. It was held by Buhagiar J.
of the Malaysian High Court that the jeep was not being used as al-
leged and its use was within the limitations as to use in the policy.
The learned judge stated;

“If the policy holder himself had carried out the test after the repairs had
been completed, ['do not think there could be any doubt that the jeep was
not being used in connection with the motor trade and I can see no diffe-
tence between the policy holder carrying out the test himself and autho-
rising or giving permission to somebody else to use the jeep for the purpose
of testing it out for him.”
A similar decision was reached in the later case of China Insurance
Co Ltd v Ang Bay Kang*by the Federal Court sitting at Singapore.
In that case also the insured had sent her car for repairs to a garage.
27, [1969] 1 M.LJ.126.

28. [1957] M.LJ. 59.
29. [1969] I M.LJ. 142,
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After the repairs, an employee of the garage took it out for road tes-
ting. The insurance company denied liability on the ground that it
was being used for purposes in connection with the motor trade.
Both the trial Court and the Federal Court held that such a use could
not be construed as a use in connection with the motor trade. Choor
Singh J., delivering the judgment of the Court stated:
“It seems to us to be obvious that every motor car owner who sends his car
to a garage for repairs wants to be sure that it is in good running order when
he receives it back and for this purpose he gives, either directly or by impli-
cation, authority to the garage proprietor to test the car after repairs and
when the car is being tested on the road, it is used for and on behalf of the
owner ie. the policy holder, the purpose being, as already stated, to make
sure that it is in good running order. Such use, in our opinion, cannot be
said to be a use “*for a purpose in connection with the motor trade™ in the
proper sense of the expression.”
It may be noted that the Federal Court considered and approved of
the Malayan High Court decision of Official Administrator v China
Insurance Co (Supra).*®

Use whilst drawing a trailer

It nas been noted in considering the terms and conditions in a
motor policy that Commercial Vehicle policies usually allow the
towing of a disabled mechanically propelled vehicle. Thus, in the
limitations as to use, one would find that the policy does not cover
use whilst drawing a trailer except the towing of any one disabled
mechanically propelled vehicle. It is however not clear as to what a
“trailer” means, inspite of the definitions contained in the respective
Road Traffic Legislation of W. Malaysia, Sabah & Sarawak.*! For
example, some vehicles may just tow something with wheels attached
to it, or tow a “trailer” as generally understood. This would be some-
thing on wheels but at the same time also contains a receptacle which
allows things to be carried in it. Moreover, complications may arise
because the limitations to use also say that the vehicle can be used
in connection with the insured’s business. Suppose the insured is a
manufacturer and he has to carry goods in a trailer which is towed
behind. Would such use be against the limitations as to use? These

30. Note that in practice many garages would have a sort of Motor Repairer's Policy which
would cover such situstions. In such a case, the insusance company of the motor re-
pairer would probably pay. At the sume time, it would seem that the insurance com-
pany of the owner of the vehicle can also be made liable.

31 Sec also the compulsory third party insurance legislation referred to in footnate 3¢ of
this Chapter.
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are obviously gray areas which may give rise to disputes or litigation.

MAINTENANCE OF VEHICLE IN EFFICIENT CONDITION

Motor Policies have “conditions” printed at the back of the
policy. They are hardly read by anybody, but are of great impor-
tance. One important condition is that the Vehicle should be main-
tained in an efficient condition. This means that not only must the
engine and other mechanisms such as brakes and steering wheel be in
good condition, but also objects such as tyres must be in good condi-
tion. If therefore an accident occurs because the tyres are bald, the
insurance company would have good reasons for denying liability.

These “conditions™ apply whether the policy is a comprehensive
policy or a third party policy. This point was settled in the case of
New India Assurance Co Ltd v Yeo Beng Chow3'#ln that case a
third party policy was taken out for a lorry. As all motor policies are
designed to cover comprehensive risks also, the usual practice is to
delete “SECTION—I" of the policy. The said lorry was involved in an
accident, and the insurance company gave notice repudiating liability
on the ground that the lorry was not in an efficient condition as re-
quired under condition 3 of the policy. The Federal Court held that
being a third party policy where SECTION—I had been deleted, the
*“conditions™ did not apply with full force & therefore condition 3
had no effect. Therefore the insurance company was liable whether
the lorry was in an efficient condition or not. The reasoning of Ong
C.J. in the Federal Court appeared to be that as SECTION—I was de-
leted the policy no longer covered loss or damage to the lorry. There-
fore the duty to maintain the vehicle in an efficient condition had
been cut down. He thus took the view that condition 3 had been
“mutilated”, The i pany then to the Privy
Council.

Viscount Dilhorne in delivering the judgment of the Board,
stated as follows:

“In their Lordship’s opinion Condition 3 could and did survive the deletion
of Section 1. It was a condition precedent to the liability of the appellant
company and the policy was issued subject to it. Its language is clear and
not ambiguous and any reader of it must have known that it imposed an ob-
ligation on the insured to take all reasonable steps to maintain the vehicle in
an efficient condition.”

Viscount Dilhorne also expressed his views as to what “efficient con-

dition” meant:

31A.[1972] 1 M.LJ. 231
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“Motor Vehicles are intended for use on the roads. A vehicle in an efficient
condition is for use on the roads, that is to say, roadworthy, and the con-
verse is equally true. A vehicle which is not roadworthy is not in an efficient
condition.”

TAKING OVER AND CONDUCTING SETTLEMENT OF CLAIM

Many insured feel that once they have informed the insurance
company of the accident, then there is nothing left for the company
but to pay. The insurance company of course feels quite differently
and expects the insured to do much more,

Thus the insured must keep the insurance company informed of
what is happening. Under Condition 4, every letter, claim, summons
and process must be forwarded to the company. Similarly the com-
pany must be informed of any prosecution, inquest, fatal inquiry or
offer of composition.

Condition S is even more important as it deals with situations
where the insured is in no mood to defend any claim, but the action
is brought against him. The insurance company knows that if the
claim is not defended then ultimately they will be liable and will
have to pay. They realise that it is at least wise to dispute the quan-
tum of damages, How are they to do so? Condition 5 allows them to
take over and conduct in the name of the insured the defence or
settlement of any claim and have full discretion in the conduct of
any proceedings.

What insurance companies have been doing is to come to a settle-
ment of the claim with the injured third party, and thereafter allow
the third party to obtain judgment. The insurance company is thus
obliged to pay under s. 80 of the Road Traffic Ordinance and does
pay. It will then seek for reimbursement from the insured who may
then say that the settlement was reached without his consent and
therefore he should not reimburse,

This question arose in the recent decision of the Malaysian High
Court in Chong Kok Hwa v Taisho Marine & Fire Insurance Co
Ltd.3% In that case a suit was brought against the insured and the
driver by the third party in a motor accident. The insurance com-
pany defended the suit and paid the sum of $3.000-00 as damages
for personal injury and $250-00 as costs to the third party under a
consent judgment entered against the insured and the driver. They
then sought to recover from the insured on the ground that there was
a breach of condition in that no notice had been given to the insu-

32, [1977] 1 M.LJ. 244,
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rance company. The insured contended that notice had been given
but this was not found in his favour. He further contended that the
insurance company had no authority to engage solicitors to conduct
the defence of the action instituted by the injured third party and
that the company had settled the claim without his consent and ap-
proval. With regard to this contention, the learned judge (Ajaib Singh

J.) stated:

....... I need only refer to another condition in the policy which states
that the respondents should be entitled if they so desire to take over and
conduct in the appellant’s name the defence of settlement of any claim and
should have full discretion in the conduct of any proceedings. In my view
this condition is wide enough to allow the respondents to take over the pro-
ceedings and to engage solicitors of their own choice at any stage in any
action which might be instituted against the appellant arising out of an acci-
dent involving the insured lorry without any reference Lo the appellant and
10 settle the action as they deem fit. The respondents were in no way bound
to obtain the prior approval or consent of the appellant before settling the
claim of the injured third party. The policy is in the usual form as a com-
mercial vehicle indemnity policy and nowhere does it state that the respon-
dents should obtain the prior approval or consent of the appellant before
settling a claim by an injured third party.”

The above views of the learned judge with regard to condition §
may have gone too far. What is meant by “any stage' in any action?
Dogs this allow the insurance company and the third party to come
to an agreement first, and then the third party files a suit at the insti-
gation of the insurance company and receive judgment? Can the In-
surance company refrain from informing the insured at all, and even
accept the writ or summons on behalf of the insured and allow the
third party to receive judgment? It seems that one must draw a line
somewhere to see that condition 5 is not misused by the insurance
company.

The Singapore High Court was faced with these questions in the
unreported decision of Lee Lian Hong v London & Pacific Insurance
Co Berhad (Civil Appeal No. 17 of 1978). In that case the insurance
company had agreed with the third party to settle their claim at a
certain figure and costs were also agreed. The third party was then
asked to file a suit and judgment was allowed to be received in their
favour. The summons issued against the defendant (insured) was
never served on the insured. It was served on the insurance company
and accepted by the company. Justice A.P. Rajah felt that the insu-
rance company had ded its powers by pting the
meunt for the insured without the consent of the insured.

After this decision, insurance companies may well be advised to
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tread more warily in relying on condition 5. While it is in their inte-
rests to defend the claim, they might come in as a party defendant
with the permission of the court rather than accepting service on be-
half of the insured without his instructions. As a defendant in their
own right the insurance company can defend the proceedings. In any
event, “‘collusion” between the third party and the insurance com-
pany should be avoided.

In this connection it should be noted that the question of reim-
bursement by the insured will not arise if the insurance company
pays before the judgment is obtained. Authority for this is the case
of Lee Chau v Public Insurance Co™ decided by the Federal Court
of Malaysia.

E. THIRD PARTY INSURANCE AND THE
ROAD TRAFFIC ACT

COMPULSORY COVER

The present law relating to compulsory third party motor-in-
surance in W. Malaysia is contained in the Road Traffic Ordinance,
1958. % The relevant sections are sections 74 to 90. These sections
are more or less the same as that contained in the relevant Ordi-
nances for Sabah and Sarawak. Hence, in this Chapter, the W. Malay-
sian sections will be specifically referred to.

From the outset it should be noted that third party insurance is
not “compulsory” for every motor vehicle. For certain types of orga-
nisations which own vehicles, “security” can be furnished. In other
words, the purpose is to see that the third party is secured in the
sense that payment will be forthcoming. 344

Under s. 74(1) no person shall use or cause or permit any other
person to use a motor vehicle unless there is in force a policy of in-
surance covering third party risks spelt out in the Ordinance.

The type of policy required is spelt outin s. 75 of the Ordinance
and is as follows: —

33, [1969] 2 M.L.J, 167. See also Gan Chwee Leong v New India Assurance Co Ltd
[1968] 1 M.L.J. 196. In that case also there was no judgment, and there was no under-
taking by the insured to pay the third party's cluims.

34. Ordinance No. 49 of 1958, Reprint of 1970. See the Mator Vehicles (Third Party
Risks) Ordinance (Cap 130) for Sarawak; See also the Road Traffic (Third Party In-
surance)Ordinance (Cap 129) for Sabah. See also the Road Traffic Ordinances of both

tates.
34A. Note also that the Malaysian Legislation is similar to the Motor Vehicles (Third Party
Risks & Compensation) Act of Singapore, Therefore the law in Malaysia & Singapore
are more or less the sume.
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a) must be a policy issued by an authorised insurer,

b) covers third parties in respect of death or of bodily injury,

¢) such death or injury must arise on a road.

The policy is not required to cover:

a) death or bodily injury of a person in the employment of the
insured,

b) liability in respect of the death or of bedily injury to per-
sons being carried in or upon or getting on to or alighting
from the motor vehicle at the time of the occurrence of the
accident.

Note: The exceptions to (b) above are where

i) the vehicle is one in which passengers are carried for hire or
reward, and

ii) the vehicle is one in which passengers are carried by reason of
or in pursuance of a contract of employment.

Therefore, what is strictly covered by the Ordinance and is

known as the “*Act Cover™, is very limited. Broadly speaking:

i) it will cover third parties only for death or bodily injury.

ii) it will not cover property damage to the insured’s vehicle or
to the vehicle of the third party.

iii) it will not cover in the vehicle belonging to the in-
sured unless the vehicle is one in which passengers are carried
for hire or reward or passengers are in it by virtue of a con-
tract of employment.

iv) the death or injury must occur on a road.

Items (i) and (ii) above need no explanation.
Item (iii) should be carefully understood. Thus, when taking out a
“third party policy” it should be ascertained whether it is strictly an
“Act cover” policy or also covers passenger liability. It is understood
that in Malaysia most “third party policies™ do cover passenger lia-
bility as well. Payment of a relatively small extra premium will cover
passenger liability. In this e ion it should be that
both in Malaysia and Singapore there is no legislation where insur-
ance of passengers is compulsory. In England, there is the Passengers
Liability Insurance Act, 1971 which provides for compulsory cover.
With regard to the interpretation of item (iii) we have also seen in
the preceding sections of this Chapter that while employees of the in-
sured cannot sue the insured as they are expressly excluded, this can
be got around by suing the authorised driver as then the employees
who may be in the vehicle are there because they are employed by
the owner/insured and not by the authorised driver; and are there-
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fore in the vehicle by virtue of “a contract of employment™.
With regard to item (iv), the Ordinance defines a road as any
public road and any other road to which the public has access.

PUNISHMENT FOR NOT HAVING THIRD PARTY INSURANCE

Section 74(2) states that a person not having a policy unders. 74
(1) can be punished up to 3 months imprisonment or to a fine not
exceeding $1,000-00 or to both. What type of policy is required is
spelt out in's. 75 and has been explained above.

The question as to when a person acts in contravention of s. 74
(1) has given rise to some of i ion as Si e
and Malaysia Courts do not seem to agree with each other.

In the Singapore case of P.P. v Albert See? the defendant (a
learner driver) had a policy of insurance for a motor cycle covering
third party risks and was still valid at the material time. The policy
contained a proviso that the holder of the policy must be one who
is permitted to drive under the licensing or other laws and is not
disqualified for so driving. It so happened that he was found dri-
ving without a valid provisional license and also had no “L™ plates
displayed although he was a learner driver. He was accordingly con-
victed under s. 3(2) of the Motor Vehicle (Third Party Risks and
Compensation) Act of Singapore which is in pari materia with s. 74
(2) of the Road Traffic Ordinance. The trial magistrate referred the
case to the High Court on a question of law.

The learned Chief Justice distinguished the case from that of R v
Tan Hong Heng®® on the ground that the proviso in the policy in
that case was differently worded. He pointed out that in that case
and the English cases the proviso refers to a “holding” of the licence
and the disqualification for “holding”, while in the present case the
proviso did not refer to the holding of a licence to drive, but to the
permission to drive and to disqualification from driving.

The learned Chief Justice also noted that his judgment would
appear to conflict with the Malayan decision in Tan Kwang Chin v
P.P.3" where a person who had a provisional driving licence which
had expired two days previously had driven a car with the permission
of the owner. He had been convicted by the trial magistrate but the
conviction was set aside on Appeal. The words of the proviso were

35. [1971] 1 M.LJ.47.
36. [1965] L M.
37 [1959] M.LJ. 252,

. A Singapore decision (Chua 1.)
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the same as in Alberr See's case (supra).®® The reasoning of the

learned Chief Justice may be gleaned from the following passage to-

wards the end of his judgment:
“It may well be that an insurance company would not insist upon the pro-
viso clause in the policy because the driver had merely forgotten to renew
his driving licence and it is to be hoped that no insurance company would
so insist, but the question to be decided in every case before a Court under
s. 3 of the Motor Vehicles (Third Party Risks and Compensation) Ordi-
nance, 1960 is whether or not, as a matter of construction, a particular
policy covers the defendant at the time he was driving the motor vehicle
described in the policy and not whether or not the insurance company
would regard itsell as being on risk if an accident oceurs.”

The test adopted by the learned Chief Justice seems to be that as «
matter of construction there must be a policy which covers the de-
fendant against third party risks and not whether a particular insu-
rance company regards itself as being on risk and agrees to pay.

The above case of Albert See was considered in the later Malay-
sian case of PR v Lim Ching Chuan®® In that case the defendant
was charged under s. 74(1) of the Road Traffic Ordinance for not
having a policy as required under it. He produced an insurance policy
which was still valid at the material time. It contained a proviso
which was more or less the same as in Alberr See’s case. The learned
magistrate found him guilty and convicted him relying on Albert
See's case. The case was brought on Revision as it was found to be in-
consistent with the earlier Malayan decision of Tan Kwang Chin
(supra).

The learned judge Mohamed Azmi J. held that there was no evi-
dence that the defendant had not been permitted by law to drive or
had been disqualified from so driving. Therefore he would come
under the proviso only if there was any enactment or regulation
which prohibited him from so driving. Accordingly, he had not con-
travened a term of the insurance policy. He further held that subordi-
nate Courts in Malaysia are bound by decisions of the Malayan High
Court. Although decisions of the Singapore High Court have a per-
suasive authority on Malaysian Courts, magistrates and presidents of
subordinate courts are bound to follow decisions of the High Court
in Malaysia.

38. In Tun Kwang Chin's case, Syed Shah Berekbah J, followed the decision of Righy 1. in
an unreported Penang case (Criminal Revision No, 9 of 1956).
39. [1972] LM.LJ. 27.
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THE CERTIFICATE OF INSURANCE

This is obviously an important document as the general idea is
that every user of the road who is covered by third party insurance
should be able to show by producing the certificate that he has the
requisite insurance. In fact, s. 75(4) makes it imperative that the in-
surer do deliver the certificate to the insured. Otherwise, the policy
will be of no effect.

Moreover, under s. 80, a certificate of insurance has to be deli-
vered before there can be any duty on the part of insurers to satisfy
judgments against persons insured.

Similarly, the surrender of the certificate back to the insurer is
important. Under s. 80(2)(¢)(i) the insurer will not be liable to pay a
third party if the certificate has been surrendered to them, or the
person to whom the certificate was delivered makes a statutory de-
claration that the certificate had been lost or destroyed. A reading of
s. 80(2)(c)(ii) & (iii) further seems to imply that there is an obliga-
tion on the part of the insurer to obtain the surrender of the certifi-
cate if the policy has been cancelled or isno longerin force. This is be-
cause the insurer is allowed to commence within 14 days legal pro-
ceedings in respect of the failure to surrender the certificate.

In practice insurers do not find it worthwhile to prosecute, and
the same feeling is also shared by the police. Insurers have therefore
devised a sort of “short cut™ method whereby they inform the Regi-
strar of Vehicles or an equivalent officer that a certain policy has
been cancelled or is no longer in force and that the particular insured
cannot be traced or found and therefore the surrender of the certifi-
cate cannot be obtained. What is the legal effect of these letters no
one knows. All that can be said is that as the law now stands it secems
that if the police do not take action, the insurers should take legal
proceedings on their own.

RIGHTS OF THIRD PARTIES AGAINST INSURERS

To put it in simple language the Road Traffic Ordinance contem-
plates that the insurer pays first to the third party once he obtains
judgment against the insured person. This is the main object of sec-
tion 80. This obligation arises even if the insurer may be entitled to
avoid or cancel, or may have avoided or cancelled the policy.

It is however important to note that to make the insurer liable on
the said judgment, certain things will have to be done. Thus, before
or within seven days of the of the p dings notice
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must be given to the insurer. As the language used is “notice of the
proceedings™ it would seem that mere notice that an action will be
brought would not be sufficient. English authorities may be con-
sulted on this point.

The insurer would not also be liable to pay as long as execution is
stayed pending the appeal.

What is more important to note is that the insurer is entitled to
obtain a declaration that it is entitled to avoid the policy on the
ground that it was obtained by non-disclosure of a material fact or
by a representation of fact which was false in some material particu-
lar. Such an action for a declaration must have been commenced be-
fore or within 3 months after the co of the di
in which the judgment was given. Actions to obtain a declaration
have been taken by insurers from time to time. The case of Tan Kang
Hua v Safety Insurance® is a good example where the insurer failed
to obtain such a declaration.

Then s. 81(1) further enumerates situations where the insurer
would continue to be liable. Thus the insurer would continue to be
liable if the insured became bankrupt. The same would apply if the
insured were a company and it went into liquidation,

Section 81(2) deals with a situation where the insured dies a
bankrupt. In such a case the insured’s rights against the insurer under
the policy would be transferred to the third party. However, the
Ordinance only confers rights on the third party against the insurer if
the insured becomes bankrupt. It does not enlarge the terms of the
policy between the insured and the insurer. Therefore the insurer
may still be entitled to avoid liability against the third party.?!

ARBITRATION AND THIRD PARTIES

Most motor policies will contain an arbitration clause. Such a
clause may or may not be binding on a third party. An interesting
case on this point is that of New Zealand Insurance Co Ltd v Sinna-
dorai*? In that case the insurance company had issued a motor
policy to the deceased insured. The insured died in a motor accident
and in that accident one of the lady passengers had sustained injuries
and she sued the estate of the insured. She then obtained judgment
and attempted to enforce it against the insurance company. The In-

40, [1973] I M.LJ. 6. This case has been mentioned in Chapter 11,

41, On this point see the English case of McCormick v National Motor and Accident Insu-
rance Union Lid (1934) 49. L1.L. Rep 361.

42, [1969] 1 M.LJ. 183,
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surance Company relied on the usual arbitration clause and applied
for stay of proceedings under s. 5 of the Arbitration Ordinance,
1950. Chang Min Tat J. dismissed the application. On appeal by the
company to the Federal Court it was held that the lady passenger
could not invoke s. 81(1) of the Road Traffic Ordinance as that ap-
plies only when the insolvency of the insured arises. Otherwise, the
rights of third parties must be based on s. 80(1). As a passenger is not
covered by the compulsory insurance, she was bound by the arbitra-
tion clause as her only remedy was by way of “subrogation” as she
was claiming through or under the insured.

It would therefore appear that if a “third party” is covered by
the Ordinance ther he may not be affected by the Arbitration clause.

INEFFECTIVENESS OF CERTAIN TERMS IN POLICY
AGAINST THIRD PARTIES

The Road Traffic Ordinance also gives protection to third parties
by declaring in sections 78 and 79 that certain conditions and restric-
tions in the policy will have no effect on the liability to third parties.

Section 78 states that any condition in a policy stating that no
liability shall arise, or any liability so arising shall cease in the event
of some specified thing being done or omitted, shall not affect the
claims of a third party unders. 75(1) of the Ordinance.

Section 79 further states that where a certificate of insurance has
been delivered to the insured the following exceptions or conditions
will have no effect in relation to the claims of third parties. They are:

a) the age or physical or mental condition of persons driving the

motor vehicle; or

b) the condition of the motor vehicle; or

c) the number of persons that the motor vehicle carries; or

d) the weight or physical characteristics of the goods that the
motor vehicle carries; or
the times at which or the areas within which the motor ve-
hicle is used; or
f) the horse-power or value of the motor vehicle; or
g) the carriage on the motor vehicle of any particular apparatus;

or
h) the carriage on the motor vehicle of any particular means of

identification other than any means of identification required
to be carried by or under Part Il of this Ordinance; or
i) the driver of the motor vehicle at the time of the accident

[
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being under the influence of intoxicating liquor or of a drug;
or
j) the driver of the motor vehicle at the time of the accident
not holding a licence to drive or not holding a licence to drive
the particular motor vehicle; or
the motor vehicle being used for a purpose other than the
purpose stated in the policy.

13

F. THE MOTOR INSURERS BUREAU

THE ENGLISH EXAMPLES

We have seen in the preceding section the limits of third party
compulsory insurance under the Road Traffic Ordinance. One very
obvious limitation was that the third party victim may not recover
at all if there was no policy of insurance in force, or even if there
is a policy of insurance, for some reason it did not cover that particular
accident. Thus, a Committee for Compulsory Insurance was set up
in England and its report was published in July 1937. The major re-
commendation was to set up a Central Fund to pay claims for third
party accident victims who for some reason could not recover under
the then English Road Traffic Act, 1930.%2

The first Motor Insurer’s Bureau Agreement came into existence
at the end of 1945, It was entered into between the Minister of War
Transport and the companies dealing with motor-insurance. The
Motor Insurer’s Bureau was a company incorporated under the Eng-
lish Companies Act, 1929.

Under the original agreement, there was no provision for un-
traced drivers. However, the Motor Insurers Bureau had a system of
ex gratia payments. This was formalised in 1969 by another Agree-
ment. Then, in 1971, another agreement was entered into between
the Secretary of State for the Environment and the Bureau.

INTRODUCTION IN WEST MALAYSIA

The introduction of the Motor Insurers Bureau in West Malaysia
was fo a great extent influenced by judicial prodding. In New India

43. See Donald B.Williams, The Motor Insurers Bureau, London, 1972; p. 2. The Commit-
tee was known as the “Cassel Committee” as it was set up under the Chairmanship of
Sir Felix Cassel, K.C.
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Assurance Co Ltd v Simirah* an unfortunate situation was brought
about whereby a third party who suffered injury did not recover in-
spite of the provisions for compulsory insurance under the Road
Traffic Ordinance, 1958. In that case, the husband of the respondent
had been knocked down and killed by a car driven by one Chong.
The Insurance company refused to pay on the ground that the policy
was issued to the previous owner, one Chua. Although the insurance
documents had been handed over by Chua to Chong, this did not
amount to an assignment in law. The contention of the company was
no doubt valid, and Thompson L.P. brought out in his judgment the
necessity of something like the English Motor Insurers Bureau in
Malaysia. He pointed out how the widow and three young children
would have to face the future just because it had been thought that
there was a valid policy in force and there was not. The learned Lord
President then stated:

Things like this should not happen in a civilised society. It may be legal
justice, it is not social justice.

Hitherto, in this country as elsewhere, the State has recognised to some
extent the unfortunate position of victims of road accidents by the require-
ment of compulsory third party insurance. Experience, however, has shown
that that is not enough and that there are cases like the present where by
reason of legal technicalities an innocent victim fails to obtain any compen-
sation.

1 express the prophecy that sooner or later we shall have to accept the
position that compensation for injuries resulting from road accidents should
become the subject of some form of social insurance and should not be
left to depend on the vagaries of application of the general law relating to
negligence.

In the meantime, however, in the United Kingdom insurance companies
have recognised the existence on their part of some sort of social duty in the
matter by setting up the Motor Insurers Bureau which in cases like the pre-
sent one will, subject to the fulfilment of certain simple conditions by way
of safeguard, pay compensation. The time has long passed when insurance
companies in this country should follow this example and I would express
the view that if they are not prepared to do so voluntarily, pressure should
be put upon them to do so by Government.”

Thus, on the 15th January 1968, an agreement was entered into
between the Honourable Minister of Transport of the Government of
Malaysia and the Motor Insurers’ Bureau of West Malaysia in Kuala
Lumpur. The Motor Insurers’ Bureau is a company incorporated
under the Companies Act of Malaysia.

44, [1966] 2M.LJ. 1.
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NATURE OF THE W. MALAYSIAN M.1.B.

It should be noted from the outset that Malaysia was ahead of
Singapore in introducing the Motor Insurers Bureau. Singapore in-
troduced it only on 22nd February 1975,

However, as the Malaysian Agreement was in 1968, it came into
existence before the agreement to pay victims of untraced drivers
came into force in England in 1969. Hence, the Malaysian M.1.B.
agreement does not cover payment for victims of untraced drivers. It
is similar to the English M.L.B. agreement which came into force in
1946.

Nonetheless, there is nothing to prevent the M.LB. from making
ex gratia payments to victims of untraced drivers.

MAIN POINTS IN THE AGREEMENT

Necessity of a Judgment

The Bureau’s liability to pay will arise only if there is a judgment
given by a Court in W. Malaysia in respect of any liability which
would be covered by compulsory insurance under the Road Traffic
Ordinance. It thus covers “Act liability” only.

At the time of the accident giving rise to such liability, there
must not be in force a policy of insurance as required by the Ordi-
nance or such policy is ineffective for any reason other than the in-
ability of the insurer to make payment.

Such judgment must remain unsatisfied for at least 28 days.
“Judgment” as defined in the Agreement shall mean judgment in
favour of the person who suffered bodily injury, his dependants or
legal personal representative.

It will be seen that if the above conditions are satisfied, and the
other conditions precedent set out below are satisfied, then the
Bureau “will ... ... pay or cause to be paid.”

In other words the Bureau is obliged to pay. There is no option.

Other Conditions precedent
Under clause 6 of the agreement, the following shall be the
conditions precedent to the liability of the Bureau; namely:—

*“6. The following shall be conditions precedent to the liability of the
Bureau, namely: —
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(4) That written notice of proceedings be given by registered post before
commencement of such proceedings:—

(i) to the insurer in any case in which there was in force at the time
the accident oceurred a policy of insurance purporting to cover the
use of the vehicle, the existence of which is known before the com-
mencement of proceedings to the person bringing such proceedings
(hereinafter called “the plaintiff™").

(ii) to the Bureau in any other case.

(b) That a copy of any summons, declaration or any statement of claim
which may be issued shall be supplied to the insurer or the Bureau, as
the case may be, and that the plaintiff shall not seek to obtain judg-
ment before the expiry of thirty days from the date the copy of such
summons, declaration or statement of claim shall have been supplied to
the insurer or the Bureau, unless within the said period of thirty days
the person against whom the plaintiff has taken proceedings issues any
process which would lead to the dismissal of such proceedings for want
of prosecution.

(¢) That if so required by the Bureau and subject to full indemnity from
the Bureau as to reasonable costs the plaintiff shall take all reasonable
steps to obtain judgment against any person against whom he may have
a remedy in respect of or arising out of the injury of death giving rise to
the aforesaid proceedings.

(d) That the plaintiff shall comply with all requirements of the Bureau in
relation to any matter which might give rise to a claim against the
Bureau in terms of this agreement, provided that the plaintiff shall not
be bound by the terms of this paragraph unless the requirements of
the Bureau are in all the circumstances reasonable. In the event of any
dispute as to the reasonableness of any requirement, the decision of
the Minister shall be final and binding on all parties concerned.

(¢) That the judgment or judgments (including such judgments as may be
obtained under paragraph () of this clause) shall be ceded to the
Bureau or its nominee.

(f) That the plaintiff shall give credit to the Bureau for any amount paid to
him by or on behalf of the defendant in respect of any liability for in-
jury to or death of any person, arising out of the event which occa-
sioned the claim against the Bureau. In the event of such amount inclu-
ding a sum in respect of loss of or damage to property, the amount of
which is not separately specified then the amount of the credit to the
Bureau shall be in the same proportion as the amount of the claim for
injury or death of any person bears to the total claim where such claims
included an amount in respect of loss or damage to property.

Exceptions
The M.L.B. Agreement does not apply to vehicles where security



MOTOR INSURANCE 145

is given under s. 77 of the Road Traffic Ordinance. It also does not
apply to Vehicles which have entered W. Malaysia through the fron-
tier with Thailand unless such vehicle is registered in accordance with
section 6 of the Road Traffic Ordinance of W. Malaysia or with sec-
tion 6 of the Road Traffic Ordinance, 1961 of the Republic of Singa-
pore.

PROCEEDINGS AGAINST THE MOTOR INSURER'S BUREAU

As West Malaysia has a Motor Insurer’s Bureau Agreement cover-
ing uninsured drivers only, the question as to in what circumstances
the MIB can be sued with regard to payment for victims of untraced
drivers (hit and run drivers), does not arise.

Strictly speaking, as the MIB is the creature of an Agreement bet-
ween the Minister of Transport and the Motor Insurers, if the Bureau
does not pay as required under the Agreement then the Minister
would have the right to obtain specific performance of the Agree-
ment.

However, in practice, the question which sometimes arises
is, in what circumstances the MIB can become a party to litigation
brought by the victims of uninsured drivers. Since the decision of
Gurtner v Circuit ** it is now settled law that in certain circum-
stances the Bureau can apply to be added as defendants to the plain-
tiff’s action under the normal rules of civil procedure as it might be
liable under the terms of agreement with the Minister of Transport to
satisfy any damages awarded to the plaintiff. Moreover, there may be
circumstances where the MIB may wish to counterclaim for a de-
claration that the plaintiff had not complied with certain clauses of
the Agreement.

The more difficult question is the other way around where the
third party victim wishes to add the MIB as a party defendant or sue
the MIB where a judgment remains unsatisfied by the MIB. A rele-
vant case in point is that of Hardy v MIB*® In that case, the Plain-
tiff had received serious bodily injury by a van which was driven
while the vehicle was uninsured. Moreover, the insurers had repudia-
ted liability because of the criminal acts of the driver. In fact the
driver was convicted of larceny and grievous bodily harm. The plain-
tiff obtained a judgment against the driver which remained unsatis-
fied. The Bureau did not pay because they considered that they were
not liable to pay for criminal acts, as such criminal acts would not be

45 [1968] 2 W.L.R. 668+
46. [1964] 2 0.8, 745
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covered by a policy of insurance. Accordingly, the plaintiffs sued the
MIB for the unsatisfied judgment. Both the County Court Judge and
the Court of Appeal held that the plaintiffs as the injured third party
could have recovered against the insurers under the provisions of the
then Road Traffic Act although the driver by reason of his inten-
tional act, could not have enforced it. The Bureau was accordingly
liable to the plaintiff by reason of the Agreement with the Ministry
of Transport.

Hardy’s case is also important because it brought out the point
that there is actually no privity of contract between the third party
and the MIB as the Agreement is between the Minister of Transport
and the Bureau. Accordingly, under the general principles of contract
law, a third party would not be able to sue under that contract. How-
ever, Lord Denning M.R. pointed out that it is hoped that no one will
ever raise this defence against such third party. In fact, in England,
the MIB no longer raises this issue as to privity of contract.

This point arose accidently in the recent case of Persson v Lon-
don Country Buses?” which concerned the liability of an untraced
driver. The English Court of Appeal mentioned that the issue on pri-
vity had been inadvertently taken before the trial judge. James L.J.
then stated: —

"It is in accordance with the publicly declared policy of the bureau that the

bureau does not rely on the absence of privity of contract and that policy
has to be fully adhered to before us.”

Unfortunately, there are no decisi in Malaysia or Si as
to in what circumstances the MIB can be sued for a judgment unsatis-
fied by it.

It might also be pointed out that if part of a judgment has been
recovered, then the Bureau should normally pay the balance due
under the judgment. Such balance would include the costs taxed pur-
suant to the Judgment. The Bureau will not normally pay interest on
the judgment debt and further costs but there seems to be no legal
basis for that practice. However, it seems the Bureau will have to
meet a claim for interest if it is included in the judgment debt under
the provisions of the Civil Law Act.

In conclusion it might be pointed out that the attitude of the
MIB is very important in settling claims against it. It ought to be
remembered at all times that the MIB was set up to ensure social jus-
tice, and therefore members on the Board of the MIB should always

47. [1974] 1 W.L.R. 569.
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have the real purpose of the MIB in mind in deciding the rights of
victims of uninsured drivers.

It is also to be hoped that the present MIB agreement will be ex-
tended to cover not only Sabah & Sarawak, but also payment of
compensation to victims of untraced drivers as well, as in Singapore
and England.

G. SOME ASPECTS OF MOTOR CLAIMS

NOTICE OF CLAIM

The first sentence of Condition 4 of the Policy is usually in the
following terms:

“In the event of any occurrence which may give rise to a claim under this

Policy the Insured shall as soon as possible give notice thereof to the Com-

pany with full particulars.”

It will be seen that the phrase used is “any occurrence which may
give rise to a claim.” Thus, when there is an accident and the insured
claims, no problem of construction arises as there is a claim which
has been made. However, there are situations where an accident (usu-
ally of a minor nature) has happened and the company is not noti-
fied as the insured innocently thinks that no claim will arise. On
many occasions it may well happen that at the time of the accident
the person injured or the owner of the car which is damaged may
well feel for a variety of reasons quite happy not to pursue the mat-
ter further. The insured therefore does not notify the company. The
third party concerned may then change his mind and report to the
police and may follow it up with a claim to the insurance company,
The insurance company will then invoke the above clause and repu-
diate liability on the ground that it has not been informed of the ac-
cident.

In such an event the question will arise whether the insured has
broken the above condition. The stipulation is that he must give no-
tice to the company of “any occurrence which may give rise to a
claim™. At the time of the occurrence he feels oris led to believe that
there will be no claim. If the test is subjective, then the insurance
company cannot blame the insured. If the test of objective, the insu-
rance company could argue that what the insured thinks is not rele-
vant. Is it an occurrence which a reasonable man would think may
give rise to a claim? If so, then the insured must notify the company.
No decision can be found as yet in Malaysia, Singapore or England
on this point,
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As to the notice to be given, Condition 2 makes it clear that
every notice is to be in writing and shall be delivered to the com-
pany. Some insured may inform their insurance agent orally inten-
ding that the agent convey the occurrénce of the accident to the
company. Such notice would not be effective. A relevant case in
point is that of Chong Kok Hwa v Taisho Marine and Fire Insurance
Co Ltd**In that case, the accident took place on November 13,
1968. According to the insurance company they got notice of the ac-
cident only on November 11, 1970. The insured stated that he in-
formed the agent of the insurance company on or about the day of
the accident. The company contended that their agent had no autho-
rity to receive any claim on their behalf. In any event both the trial
Judge and the appellate judge found as a fact that notice was in fact
sent only in November, 1970.

RIGHT OF REPAIR, REINSTATEMENT OR REPLACEMENT

In comprehensive policies where the insurance company is to pay
for loss or damage to the Motor Vehicle, the company is also given
the option to repair it, or reinstate it, or replace it. The maximum
amount which the company will spend is the amount specified in the
Schedule.

It is understandable that the company will not incur more money
in doing any of the above than that for which the car is insured. This
is because of the accepted principle that if there is under-insurance
the insured is his own insurer. However, unfairness arises where in-
spite of the value mentioned in the policy and the premium paid on
that value, the insurance company may refuse to pay the amount on
the ground that it is not the market value. Insurance companies per-
haps justify this practice as what is stated in the policy is the “In-
sured’s Estimated Value™ and not the real value. The unfairmness of
this practice lies in the fact that the insurance company acts as judge
and jury. Say for example, a car is estimated by the owner as being
worth $35,000-00. He insures it for $30,000-00 stating that sum as
the “‘estimated value™ and pays premium for that sum. If there is an
accident and the car is a total loss the company will have it valued by
its own valuer who will probably say the market value is about
$28,000-00. Then the insurance company will deduct the amount
stated in the excess clause which is the amount of which the insu-
rance company will not pay if there is an accident. Suppose the ex-

48. [1977] 1 M.L.J. 244. This case has been discussed with regard to the taking over of the
conduct of proceedings by the insurance company.
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cess clause mentions the sum of $1,000-00. Then the insurance com-
pany will probably offer $28,000-00 minus $1,000-00 ie. $27,000-
00 as the sum they are due to pay for a total loss. Unless one wishes
to go to arbitration it is difficult to argue with the company on the
amount which is offered and the insured is in the difficult position of
taking a few thousand less now or a few thousand more two or three
years later. It will thus be seen that in practice the options given to
the insurance company may not always work out fairly in favour of
the insured.

If of course the company feels that it is cheaper to repair or rein-
state the car they will do so. The insured cannot demand payment as
a total loss. The option is in the hands of the insurance company
only.

PAYMENT FOR INJURY TO INSURED

Private Car Policies or Motor Car Policies usually provide pay-
ment for bodily injury received by the insured. There are two points
to note.

Firstly, the company will pay only if the injury is directly con-
nected with the Motor Vehicle, or if the injury is caused while in or
mounting into or dismounting from the vehicle. Even then, the in-
jury must be caused by wviolent, accidental, external and visible
means.#?

Secondly it only covers 6 kinds of injury (including death);
namely:

1) death

2) loss of sight of both eyes

3) loss of both hands or both feet or one hand together with

one foot

4) loss of one hand or one foot together with loss of sight of

one eye

5) loss of sight of one eye

6) loss of one hand or one foot

Thus, in simple language it means that the motor insurer will pay
only for death or a severe type of mutilation or severance involving
eyes, hands and feet only. Even then, the amounts to be paid are tri-
vial. For the first 4 types of injury enumerated above the payment
will usually be $10,000-00 and $5,000-00 for the last two. Insurance

9. This phrase will also be found in personal accident policies, 1t will B8 explained more
Tully in dealing with personal accident insurance in @ later Chapter of this book.
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companies justify the scope of injury and the scale of compensation
on the ground that it is only a motor policy and not a personal acci-
dent policy.

While the above view is understandable there seems to be no logic
in not paying for injuries which may be more severe or serious than
some of those mentioned above. For example, a person losing one
hand and one foot will get $10,000-00, but a person who is com-
pletely paralysed as the result of a motor accident and is in a far
worse position will get nothing. It is unfortunate that these things are
never explained to the insured. In fact even educated persons do not
understand these niceties of interpretation, and there have been cases
where some of them were completely taken aback to be told that
they would not be paid a cent because the injuries they received as a
result of the accident did not come within one of the 6 categories
mentioned above,

ARBITRATION

Lastly, one might point out that one of the conditions in a motor
policy usually states that ““All differences arising out of this policy™
shall be referred to arbitration. The words “*All differences” will in-
clude differences as to liability as well as to quantum. Thus, in a
motor policy, the insured has no choice but to go to arbitration. He
can of course resort to the courts at a later stage after the award is
made. ies are usually to waive the arbitra-
tion clause so that they may be saved bad publicity in the sense that
court cases attract more publicity. This may lead to unfairness as the
insured will be dragged into an arbitration which may even be more
costly than going to court;*® and also will have to get involved in
further proceedings in court once the award is passed if either party
is dissatisfied with the award.

Finally, the limitation period for arbitration should be carefully
studied. Most policies will state that the arbitration is to take place
within 12 months.

50. Especially where the claim can be fought out in a Subordinate Court,



CHAPTER VII

FIRE INSURANCE

A. INTRODUCTION
Fire 1 is b ing i ingly popular in Malaysia be-
cause of the growing number of high rise buildings as well the gro-
wing number of luxury and semi-luxury residential buildings whose
owners have spent almost a lifetime in saving for purchasing them,
and are acutely aware of the consequences of a fire loss,

Unlike England, and like Singapore, there are no laws which re-
quire compulsory fire insurance for certain types of building. How-
ever, the Government is not unaware of fire hazards and modern legis-
lation relating to buildings often contain provisions as to such ha-
zards. A good example is the Street, Drainage and Building Act,
1974. Section 78 of that Act provides for the removal of roofs and
walls made of grass, leaves, mats, attaps and other combustible mate-
rials, if so required after 90 days notice.!

B. NON DISCLOSURE AND MISREPRESENTATION
THE PROPOSAL FORM

The contents and the number of the questions contained in a
proposal form differ from company to company. However, they are
all similar in that the main questions directed are towards the des-
cription of the premises and the existence of fire hazards, if any.

CONSTRUCTION CLASSIFICATIONS

Fire insurance companies have construction classifications on
which they base their premiums or “tariff”. For example, a building
made fully of brick and a building built partly of brick and waood
would come under different classes and will normally attract diffe-
tent premium rates. Similarly buildings containing machinery may
attract higher premium rates. The insuring public should bear this in
mind as any mis-description of the premises will become a misrepre-

1. Malaysia Acts, (Act 133). Part V.
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sentation of a material fact if it causes the insurer to place it in a dif-
ferent class which attracts less premium.

CONSTRUCTION OF WALLS AND ROOFS

Questions with regard to the materials used for walls and roofs
will be seen in a fire proposal form. The reasons for such a question
are of course obvious. An interesting case with regard to walls is that
of Dawsons Bank Ltd v Vulcan Insurance Co Ltd® decided by the
Privy Council. The insured in that case were merchants in a town in
Burma and described the building as:

*. . . . Said buildings are constructed of brick walls and cement flooring in
the ground storey, timber walls and flooring in the upper storey with shing-
led roof. Used as retail shop for hazardous and non-hazardous goods in the
ground floor and above dwellings.”

The premises were destroyed by fire and the insurance company de-
nied liability as it was found that while the back wall of the premises
were undoubtedly made of brick, the front wall was undoubtedly
built of timber. The side walls were partly of brick and partly of tim-
ber. The Privy Council held that there was a material misdescription
of premises as the insurance company would have classed the buil-
ding under Class 11T instead of Class I, and a higher premium would
then have been charged.

The question of roofing material came up in the old English case
of Re Universal Non-Tariff Fire Insurance Co® where the insurance
company denied liability as portions of the roof consisted of tarred
felt. However, the insurance company was held liable as the misdes-
cription was not a material one. Nonetheless, it can easily be seen
that misdescription of the roof may amount to a material misrepre-
sentation in many cases.

Fire proposal forms often contain a question as to whether there
are any adjoining premises. As many forms also contain a sketch plan
at the back, the insured is supposed to show the building and the ad-
joining buildings in that plan. A Malaysian case involving the non-dis-
closure of adjoining premises is that of Wong Lang Hung v National
Employees’ Mutual General Insurance Association Ltd,* In that case,
one of the questions in the proposal form was as follows:

“8. Are the premises attached to other buildings? If so state construction

and occupation of adjoining buildings.”

2. (1934)50 LLL. Rep. 129, P.C.

3. (1875)44 LJ. Ch. 761.
4. [1972] 2M.L.J. 191. (High Court at Sibu)
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The answer to that question was a simple “No™. The insured was also
a simple uneducated woman. The agent filled in the answers and it
seemed that the sketch plan was drawn by someone else. However, as
both the answer to the question as well as the sketch plan were inac-
curate, the learned judge apparently took the view that there was a
material misdescription.®

NON-DISCLOSURE OF MACHINERY

The proposal form often contains a question as to what appli-
ances for manufacturing are used and if so the nature of the same is
to be stated. This is probably because some appliances or machinery
may create a fire hazard directly or indirectly. If this is asked, then it
must be answered, for if there is the usual basis clause in the form, an
inaccurate answer will entitle the insurance company to repudiate lia-
bility. It is however not clear whether the basis clause will afford a
complete answer to the insurer in denying liability in Malaysia in
view of the somewhat unsatisfactory decision of the Federal Court in
Abu Bakar v Oriental Fire and General Insurance Co Ltd.® The pro-
posal form in that case contained the following questions:

““For what purposes are the premises occupied? (e.g. dwelling, shop, godown

etc). If variously tenanted, please state the trade or business carried there-

1
The following answer was given:

“*Sundry shop downstairs, dwelling first floor”.

The form also contained a list of property to be insured, and there
was a reference to “Machinery and Utensils”. The space next to
those words was marked with a dash, thereby indicating that there
was no machinery and utensils to be insured.

Fire broke out in the front part of the ground floor causing con-
siderable damage to goods in it. It then appeared after the fire that
there were 4 electrically operated grinding mills at the back of the
ground floor for grinding curry powder, coffee etc, and there was a
signboard in front of the shop indicating that these grinding mills
were available for the use of customers. The insurance company
denied liability on the ground of misdescription of premises thereby
meaning that the 4 grinding mills had not been disclosed. The Presi-
dent of the Sessions Court found that there was a misdescription and
lack of good faith — uberrimae fides.

5. It should however be noted that the insurance company successfully denied lizbility
because of other mistepresentations as well,
6. [1974] 1 M.LJ. 149,
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In the Federal Court, Azmi L.P. and H.S. Ong F.J. took the view
that the test was whether the non-disclosure of the grinding mills
amounted to non-disclosure of a material fact. It was doubted whe-
ther such non-disclosure amounted to that. In any event, even if
material, it was one which the proposer did not and could not in the
particular ci have been to know. Or, if its mate-
riality could not have been apparent to the reasonable man, his fai-
lure to disclose should not be regarded as a breach of duty.

Gill F.J, in a dissenting judgment, took a different view. He re-
lied on the legal effect of the basis clause, He considered the exis-
tence of the grinding mills as a material fact. But in any event, be-
cause of the basis clause, he felt that the question of materiality did
not arise,

HAZARDOUS GOODS AND INFLAMMABLE GOODS

A proposal form also contains questions about the contents of
the premises; and even if it is not directly asked, it is clear that the
insurance company is worried about the existence of hazardous
goods on the premises. In Wong Lang Hung's case (supra)” one of the
questions asked was:

6. Are any hazardous trades carried on or hazardous goods stored? If so,

give details.”

The answer was “No™.

It transpired in evidence that one of the tenants of the insured had
kept a 4 gallon kerosene tin in her house. This was because he had to
use a pump and it had to be operated by petrol. He therefore kept a
4 gallon army-type container and stored the benzine which was
placed in one of the rooms of the house. The learned judge found
inter alia that the answer to question 6 above was incorrect and they
related to material facts. The insurers were allowed to repudiate lia-
bility on other grounds also.

The English case of Hales v Reliance Fire and Accident Insurance
Corporation® may also be mentioned. In that case the proposal form
contained the question “Are any inflammable oils or goods used or
kept in the premises”. The insured replied “lighter fuel”. In fact,
after the policy he stored some fireworks in the premises. A fire star-
ted in the box where they were kept and as a result of the explosion
which followed, the shop and property was also damaged. McNair J.

7. Cited above in connection with the question of sdjoining premises.
B [1960] 2 Lloyds Rep 391, at 396.
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agreed with the ion that the expression “infl le oils or
gooads™ did include fireworks.

GENERAL OBSERVATIONS

In ion it may be d that the questions in a pro-
posal form should be carefully studied and answered. Any circum-
stances connected with the premises which appear to effect the risk
would be material facts.

Thus, it has been held in certain cases that even the previous con-
victions of the insured may be a relevant factor which should be dis-
closed. In March Cabaret Club & Casino Ltd v The London Assur-
ance? one of the grounds under which the insurance company denied
liability after a fire occurred was that the main director of the Com-
pany (the other director being his wife) had not disclosed that he had
been convicted of handling stolen property and this was non-disclo-
sure of @ material fact. Mr. Justice May of the English High Court
agreed that non-di: of the conviction was indeed disclo-
sure of a material fact.

The tecent case of Woolcotr v Excess Insurance Co Lid® also
reinforces the view that a person’s previous convictions may amount
to a material non-disclosure of facts. That was also a case of fire in-
surance. The insurance company repudiated liability after there wasa
fire on the ground that the plaintiff did not disclose his criminal re-
cord in his proposal for insurance. The plaintiff admitted that he had
been convicted for robbery, but contended that that fact was known
to the insurance brokers. The defendants therefore issued a third
party notice against the brokers and they were added as a party. It
was held by Caulfield J. that the plaintiff’s criminal past affected the
risk and ought to have been disclosed by him. It was however held
that on the facts the knowledge of the brokers could be imputed to
the defendants. The defendants were therefore not allowed to deny
liability, but were held entitled to be indemnified by the brokers. 1*

C. NATURE OF FIRE INSURANCE
PRINCIPLE OF INDEMNITY
A contract of fire insurance is a contract to indemnify the in-
9. [1975] 1 Lioyds Rep 169.
10, [1978] 1 Lioyds Rep 633.
11. There are of course other aspects of non-disclosure and misrepresentation. Same of
them will be dealt with in dealing with the terms and conditions in a fire policy, The

reader is invited to read standard English text books on the sutject for further infor-
mation.
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sured if there is a loss by fire. Thus, there must be an insurable in-
terest at the time of loss by fire. It is generally agreed that the Eng-
lish Life Assurance Act, 1774 which has been “‘received” into Malay-
sian law is also applicable to fire insurance. Under that Act, there
must be an insurable interest. It is also agreed that unlike life insur-
ance, the insurable interest must exist not at the time of the insur-
ance but at the time of the loss.”*

In strict law, when a person is indemnified, it means that he gets
back for the loss he has actually suffered. However, this may not be
true where 4 fire policy is a valued policy. One may therefore briefly
consider what these policies are.

VALUED POLICIES

Where a policy is a valued policy, it means that the insurance
company and the insured have agreed upon a certain value with re-
gard to the property insured. Furthermore, that agreed value conclu-
sively establishes the sum which is to be paid for the purposes of in-
demnity. It should be noted that the mere fact that the value is
stated in the policy and premium is paid on that amount does not
make the policy a valued policy. There should be express language as
to the conclusive nature of the value stated in the policy.

While problems may not arise in the case of a total loss with re-
gard 10 a valued policy, it may arise where there is a partial loss. In
such a case, under the principle of ind ity, the i
would be entitled to reinstate the property to its original state irres-
pective of the valuation. However, where the property is not rein-
stated it seems that the insurance company would be bound by the
agreed value.

A well known English case in point is that of Elcock v Thomp-
son'¥ where a mansion was insured for loss by fire. The agreed value
was £106,850-00. Subsequently, part of the building was damaged
by fire. The value of the mansion before the fire was actually £18,
000-00. After the fire, its value was £12,600. The property was not
reinstated and there was a dispute as to how much the insurance
company should pay. Morris J. (as he then was) stated inter alia:

*.. ... It would be strange and unnatural if an agreed value were to apply
only in the event of complete destruction and not in the event of partial
destruction.™

12. The reader may refer back to Chapter 11 of this book where the question of insurable
interest has been dealt with more fully.
13. [1949] 2 K.B. 755,
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He also felt that the depreciation could not be determined by the
proportion to the whole structure of the part burnt out; which was
21%. It was accordingly held that the insured was entitled to the per-
centage of actnal depreciation arising from the fire; which was 30%.
Thus the insurers had to pay £32,055-00.

MEANING OF FIRE

It has been noted that a fire policy is meant to indemnify loss by
fire. The word “fire” in a policy is apparently used in its popular
meaning. It seems to be settled law that to be a “fire” within the
meaning of a fire policy, there must be actual ignition, In view of the
complications arising out of fire by explosion and other matters, the
policy itself usually makes it clear as to what type of fire payment
will not be made. For example, most policies will state that no pay-
ment will be made for a fire arising out of spontaneous combustion,
heating, fermentation or by explosion, though it will (in most cases)
cover fire by lightning.

One of the older cases relating to the above point is that of
Austin v Drew."* In that case due to the negligence of a servant in
not opening a register, smoke and heat from a fire which was being
used to refine sugar damaged some sugar which was being refined.
The said fire was insured under a policy covering loss by “fire”. It
was held that the loss did not fall within the policy as there had been
no ignition of the sugar.

At the same time, if there is ignition, then even if the property is
burnt by a fire which was never intended to burn it, the insurance
company will still have to pay forit isa “fire” within the meaning of
the policy. In Harris v Poland’® a woman had insured her jewellery
under a comprehensive policy including loss by fire. She had hidden the
jewellery in the grate of the sitting room. She then forgot about the
jewellery and lit the fire. The jewellery was damaged, and it was con-
tended by the insurers that there was no loss by “fire” since the dam-
age had been caused by a fire which was intentionally lit and it was
in a place where the fire was intended to be; i.e. in the grate. It was
held by the English High Court that there was a “fire”. Atkinson J.
in the course of his judgment stated:

“In my judgment. the risks against which the plaintiff is insured include the

risk of insured property coming unintentionally in contact with fire and

14, (1815) 4 Camp 350.
15. [1941] 1 K.B. 462
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thereby being destroyed or damaged, and it matters not whether the fire
comes 10 the insured property or the insured property comes to the fire”.
(p. 208).

DOCTRINE OF PROXIMATE CAUSE

Another basic principle to be remembered in connection with
fire insurance is that to be a loss by “*fire™ it should be caused by the
direct action of fire upon the subject matter of the insurance. In such
a case, one is applying the doctrine of *‘proximate cause”.

In general, where the loss is the necessary consequence of the
fire, it is regarded as a loss by fire even though fire may not have
touched the property damaged. Thus, if a fire takes place in a shop
for sundry goods, the insurance company will pay even for the goods
which may not be actually bumnt, but nonetheless is affected by the
smoke or heat and thereby causing damage. Similarly, where loss is
caused because parts of a building collapses as a structural weakness
was the consequence of the fire, the insurance company will pay for
such loss.

However, it should be noted that this doctrine of proximate
cause may be limited or circumscribed by the terms of the policy.
For example, if 4 house is blown up by the fire brigade to stop the
fire from spreading, then the insurance company should pay for such
loss if there is a fire policy. However, there may be a clause in the
policy which excludes such loss. Similarly. where looting takes place
in respect of a building which is being burnt by fire, then there
should be payment by the insurance company as the loss is directly
due to the fire. Here again, there will probably be a clause limiting or
excluding such payment.

D. POLICY TERMS AND CONDITIONS
FIRE AND/OR LIGHTNING
Most fire policies cover loss or damage by fire and/or lightning to
the property described in the Schedule to the policy. The nature of

fire has been explained. Lightning, requires no explanation.

MATERIAL MISDESCRIPTION AND
MISREPRESENTATION

This aspect has also been dealt with in dealing with the answers
to a proposal form. We have seen that misdescriptions as to property
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can be fatal to a fire claim. It should further be noted that fire poli-
cies also include a condition against “misrepresentation™ which may
or may not overlap with “misdescription™. At the same time the con-
dition as to “misrepresentation™ may also overlap with other condi-
tions. For example, one of the conditions in a fire policy is that the
insured shall give notice to the company of any insurance or insu-
rances already effected, or which may subsequently be effected.

One serious misrepresentation would be where the insured does
not disclose that there have been previous losses by fire. A leading
case on this point is that of Condogianis v Guardian Assurance Co
Ltd"® decided by the Privy Council. The insured had stated that he
had made a claim against Ocean Insurance Co Ltd. That was true. He
however failed to state that he had made another claim against an-
other insurance company in respect of a burning car. The Judicial
Committee held that although the answer was literally true, it was
nevertheless false when taken in relation to other relevant facts
which were not stated.

It is also important to disclose that there have been other insurers
(if any) and also whether any company has refused to insure the in-
sured, or has refused to renew any policy. In Locker and Woolf Ltd
v Western Insurance Co Ltd'" the insured had answered *“No” to a
question in a fire proposal form asking whether any insurance had
been declined by any other company. In fact, while the abovenamed
persons had been trading in partnership (before they floated a com-
pany) an insurance company had declined insurance of their motor
vehicles. In due course a fire took place and the insurer’s repudiated
liability under the fire policy on grounds of non-disclosure of a mate-
rial fact. The Court of Appeal held that the insurers were entitled to
do so.

The later case of Arrerial Caravans Ltd v Yorkshire Insurance
Ltd ** again highli this aspect of isclosure. In that case, the
plaintiff, Arterial Caravans Ltd was formed in 1955, and its sole di-
rector was one Mr. Sutherland. It was a ““one-man company” and be-
came dormant about 1957. Another company of which Mr. Suther-
land was sole director was incorporated in 1956, and was known as
Sutherland (Tenulite) Ltd. This company was also a “‘one-man com-
pany”. It had a fire policy regarding its premises and in 1965 a seri-
ous fire occurred. The insurers had paid a claim of £52,000-00. The

16. [1921] 2AC. 125 P.C.
17. (1936) 4 L1, L.Rep at p. 374
18, {1973] 1. Lloyds Rep, 169.
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company went into voluntary liquidation in 1968. In the same year,
Mr. Sutherland had re-activated the dormant plaintiff company. He
then insured the premises which were the same premises occupied
by Sutherland (Tenulite) Ltd. The previous fire loss suffered by that
company was not disclosed. Thereafter fire damaged the premises
of the plaintiff company. The insurers repudiated liability on the
ground that the previous loss by fire suffered by Sutherland (Tenu-
lite) Ltd on the same premises had not been disclosed and that that
fact was a material fact. The insurers won their case. Mr. Justice
Chapman stated as follows with regard to non-disclosure:

... Itisall the same business all the way through the history, although at
one stage it was run by an individual, it was then run by one company, it
was then run by another company — starting again, it is true, after a disastr-
ous liquidation. It started again in a small way, but it was substantially the
same business. It seems to me it was highly material that the insurers asked
to cover this business against fire should be told that substantially the same
business, its predecessor in the company history, had had a very serious and
substantial fire some three years before. That is the first issue which arises in
this case.”

The same question arose in the recent case of Marene v Greater
Pacific Insurance.'® The Plaintiffs had insured their premises in Mel-
bourne against loss by fire. A fire occurred a day after the cover note
was issued. The defendants repudiated liability on the ground that
the fact that the business had four very serious and substantial fires
had not been disclosed. The plaintiffs argued that the business which
suffered the earlier fires was not the same as the business which suf-
fered the fire in question, as there had been a change in management
and the labour force was entirely different. Moreover, the business
had moved to Melbourne and therefore the fire occurred at different
premises. It was held both by the Supreme Court of New South
Wales as well as by the Privy Council that the fires were material
facts which ought to have been disclosed.

LOSSES NOT COVERED

Every fire policy enumerates certain types of losses that would
not be covered. In most policies one would find that it does not
cover the following: .

a) Loss by theft during or after the occurrence of a fire.

b) Loss or damage to property occasioned by its own fermenta-

tion, natural heating or spontaneous combustion, or by its

19. [1976] 2 Lloyds Rep 631
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undergoing any heating or drying process.
¢) Loss or damage occasioned by or through or in consequence
of

1) the buming of property by order of any public autho-
rity, and
2) subterranean fire.
Loss or damage caused by nuclear materials or radioactivity is also
not covered, but is hardly relevant to an ordinary Malaysian situa-
tion.
Furthermore the following losses would also be generally exclu-
ded:

a) Earthquake, volcanic eruption or other convulsion of nature.

b) Typhoon, hurricane, tornado, cyclone or other atmospheric
disturbance.

c) War, invasion, act of foreign enemy, hostilities or warlike
operations (whether war be declared or not), civil war.

d) Mutiny, riot, military or popular rising, insurrection, rebel-
lion, revolution, military or usurped power, martial law or
state of seige or any of the events of causes which determine
the proclamation or maintenance of martial law or state of
seige.

EXPLOSION

The insurance policy would not cover situations where explosives
explode and cause a fire. However more difficult situations would
arise where there is an explosion not caused by an explosive. For ex-
ample, where there is a fire in a petrol station and the petrol ex-
plodes and causes further fire damage. In such a case there may not
be payment for the fire loss suffered in consequence of the explo-
sion, but fire loss not connected with the explosion would be paid.
However, fire caused by an explosion of gas used for illuminating or
domestic purposes would be paid. The insured is advised to read the
terms of his policy carefully with regard to explosions as the wording
may differ from policy to policy.

An interesting case in this regard is that of /n Re an Arbitration
between Hooley Hill Rubber and Chemical Company Ltd etc, 0
Manufacturers of explosives had insured their buildings for fire loss
and one of the clauses in the policy was as follows:

20. (1920] 1K.B. 257,
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“This policy does not cover loss or damage by explosion nor loss or dam-

age by fire following any explosion unless it be proved that such fire was

not caused directly or indirectly thereby or was not the result thereof.”
Thereafter a fire broke out and after much damage had been done a
quantity of TNT (dynamite) which had been exposed to the heat ex-
ploded and inflicted further damage. It was held by Bailhache J. and
the English Court of Appeal that as to the damage caused by the ex-
plosion the insurers were exempted from liability, although the ex-
plosion ocourred in the course of a fire.

With regard to explosion by gas, it has been seen that the policy
usually makes it clear by referring to gas used for “illuminating or
domestic purposes’. Thus gas used for lighting, or gas used for cook-
ing, would come under the policy.

ALTERATION OF RISK

Most fire policies would state that the risk ceases if the following
events occur unless the sanction of the company is obtained by an
endorsement on the policy. They are:

If the trade or manufacture be altered, or the nature of the
occupation of the building or other circumstances be chan-
ged.
If the building becomes unoccupied for a period of more
than 30 days.

c) If the property insured be removed to some other place.

d) If the interest in the property passes other than by will or

operation of law.

It will be seen that item (a) above is perhaps the most important for
businessmen. A recent case on this point is that of Farnham v Royal
Insurance®! where farm buildings had been insured. The insurance
was originally on a farm tariff, but following a survey, the defendant
insurers re-classified the risk to that of carriers and transit ware-hous-
ing. The new rate was accepted by the brokers acting for the plain-
tiff. In fact, the plaintiffs had made an agreement to store metal
cargo containers on the land, and were allowing repairs on the con-
tainers to be carried out on their premises. A fire occurred in one of
the barns and it and its contents were damaged. The defendant in-
surers repudiated liability on the ground that there was a breach of
warranty as there had been an alteration in the risk. It was heid by

b

21 [1976] 2 Lioyds Rep 437.
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Ackner J. of the English High Court that there had been a breach of
warranty as alleged.

Item (b) is not important. Thus h holders going on long
holidays should inform the insurance company. Also an old house
may be vacant for a long period for purposes of renovation. In such
cases, thieves or other trespassers (such as drug addicts) may use the
premises and a fire may be caused.

Item (c) is significant because the removal of the insured property
may signal an intention to cause fire by arson. It is not unknown for
businessmen to remove their wares before the building is burnt by
fire. There would of course be the usual precaution to put some non-
valuable items to show that something was indeed burnt.

Item (d) is apparently put in as the fire policy is by its very nature
a personal contract. Insurers would like to know if there is a change
in ownership by sale, gift etc.

E. SOME LEGAL ASPECTS OF FIRE LOSS

CLAIM FORM AND PROOF OF LOSS

Most fire policies contain a clause as to when and how claims are
to be made. Briefly put, the claim should be made within 15 days. As
insurance companies have their own forms, the claimant usually gets
4 form from the agent or the company and fills it in. In practice de-
tails will not be given in the claim form as the claimant is illiterate or
half-educated. Thus the adjusters acting for the fire insurance com-
pany will ask for details.

The insuring public can suffer a lot from the malpractice of ad-
justers. It is quite possible for adjusters to expect some remuneration
from the claimant although this is quite improper. Unless honest and
reliable adjusters are employed fire claims will remain an unsatisfac-
tory subject as it is today, and in the end it is the reputation of the
insurers that will suffer.

The insurance company naturally expects full particulars of loss. If
the insured is pushed on to an adjuster, then it is the adjuster’s busi-
ness to get full particulars. This is what is termed *“proof of loss”. In
many instances, vouchers, invoices, and other proofs as to loss is
asked for, but a good deal of them may have been burnt in the fire.
Moreover, it is not fair to expect Malaysian insured or other Asian in-
sured to file and keep vouchers, invoices etc. Tt is not in their nature.
It may be kept for a short period but not for a number of years.
Furthermore, certain businesses by their nature do not involve vou-
chers and invoices. For example, a person running a small sundry
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store or a grocery may well acquire goods for resale without there
being any vouchers or invoices. In such cases insurance companies
and adjusters must understand that there must be other ways of
proof and that the law does not expect the impossibie (lex cogit non
ad impoysibilia). In certain circumstances, the most that one can do
would be to furnish a statutory declaration stating the particulars of
loss.

A relevant decision with regards to proof of loss is the Privy Coun-
cil decision of Hiddle v National Fire and Marine Insurance Co of
New Zealand.** In that case almost the entire stock in trade of the
insured was destroyed. The stock book and the stock sheets were
also destroyed by the fire. The insured sent a statutory declaration
that they suffered a loss amounting to £2,250 as per a detailed state-
ment which set out the main items only. Both the Supreme Court of
New South Wales and the Privy Council held that the plaintiff should
be non-suited. The Privy Council apparently took the view that what
was forwarded was not an “account” at all.

The above decision brings out the fact that it is important for the
insured to give as much detail as possible in claiming for loss by fire.

FRAUDULENT CLAIMS

In fairness to fire insurance companies, it is not unusual for the in-
sured to put in a fraudulent claim after a loss by fire is incurred.
However, fraudulent claims should be distinguished from “exagge-
rated claims”. A good example of the latter is illustrated by the well
known case of Norton v Royal Fire and Life Assurance Company.?®
In that case a grocer had insured his stock-in-trade and fumiture, He
made a claim for £274 and reduced it to £187. Ultimately, legal pro-
ceedings had to be filed and the insured admitted that he had putin
an exaggerated claim as his friends had advised him to put a little on
to everything. The learned Judge, in directing the jury stated:

% . That is not right. But whether it is fraudulent in the sense of inten-
dmg to defraud may appear to you to deserve consideration. Itisone thingto
do it with intent to get all out of the company; no doubt it is wrong to put
forward an exaggerated claim; but it is a question whether it is a fraudulent
claim in the sense of endeavouring to get and knowingly getting far beyond
the value. That would be a distinct fraud.”

‘The jury found for the plaintiff and gave him his revised claim for

£187.

72, [1896] AC. 372 P.C.

23. (1885) 1. T.L.R. 460. Q.B.
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A good example of a fraudulent claim is to be found in the local
case of Teh Say Cheng v North British & Mercantile Insurance Co
Ltd. * The Plaintiff had insured against fire with the defendant for
$80,000-00. Thereafter a fire broke out and the plaintiff claimed a
loss of $67,003-42, although he could prove a loss of only $5,993-75.
Tt was held inrer alia that the plaintiff having deliberately made an
excessive claim, this was a fraud on the defendants and was entitled
to recover nothing under the policy.

The above decision is clearly correct for most policies contain an
express condition that the company does not have to pay in the case
of fraudulent claims.

LOSS BY ARSON

Many fraudulent claims may be made as a result of arson i.e. by
deliberate burning. Insurance companies would be in a difficult posi-
tion in such cases as they may not be able to prove arson. In such a
case they may be wise not to allege it as it might open them to a
claim for libel, although it is arguable that any communication in this
regard may be covered by qualified privilege.

Arson has indeed become a major bugbear for fire insurers and
in many countries arson investigation is becoming more and more
sophisticated. It is to be hoped that corresponding advances will be
made in Malaysia and Singapore with regard to investigations for
arson. 2®

Again, there may be evidence of arson, but it may not be due to
the wilful act of the insured, or done with the connivance of the in-
sured. This is because some fires may be due to pyromaniacs and
“fire-bugs”. The former have a compulsive urge and usually derive
sexual satisfaction from the results of their actions, whereas the
latter merely enjoy watching the resultant activity and confusion. In
addition to this, of course, they may be malicious burning; where,
for example, the owner of one business decides to bum down an-
other flourishing but competing business.

In cases where arson by the insured is suspected, there might be
corroborative evidence such as his {inancial position, or the existence
of previous fires which have not been disclosed. In such cases, it may
be less “messy” to repudiate liability on grounds of fraud or non-dis-

24, (1921) FMS.LR. 248.
5. With regard to modern methods of investigation. See “*Arson Investigation™ by K.
Gugan; Vol 68 (1971), Joumnal of the Chartered Insurance Institute.
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closure. In any event, the same objective is achieved as far as the in-
surer is concerned.

REINSTATEMENT OR REPLACEMENT

When there is a loss by fire, an insurance company is usually
given an option under the policy to reinstate or replace the property
damaged. However, in no case is it bound to expend more in rein-
statement than it would have cost to reinstate such property as it was
at the time of the occurrence of the loss or damage, nor more than
the sum insured thereon.

Reinstatement may often be done in the case of a partial loss.
Restoration in many cases means that the property destroyed will
have to be replaced by new property, and by the replacement the in-
sured may be put in a better position than before the fire. A good
example is where old machinery is replaced by new machinery.
Therefore, where the insured is paid an amount representing the cost
of reinstatement, he will in such cases be more than fully indemni-
fied. In such cases some allowance will have to be made for there to
be full indemnity only. In Ewer v National Employers' Mutual Gene-
ral Insurance Association L1d®® the insured claimed for the price of
new tools. MacKinnon J. stated:

“These things were not new; they were second hand, but according to (the

insured) they were efficient and he could use them in his business. If the law

were otherwise, that might be very reasonable, but all he can recover is the

reasonable value of the second-hand goods that have been destroyed.”
However it should be noted that the question of measuring relative
values of old and new property may not be an easy one. There may
be situations where no allowance can be made because the position
of the insured is in no way improved by the reinstatement.

The recent case of Leppard v Excess Insurance Co Ltd*7 shows
some of the difficuities in assessing the cost of reinstatement. In that
case the plaintiff had insured a cottage for £14,000 under a fire
policy issued by the defendants. The cottage was a total loss by fire
on October, 25, 1975. The Plaintiff claimed £8.694 on the basis that
this sum represented the cost of reinstatement after taking better-
ment into account. The insurance company however argued that the
actual loss of the insured was the market value of the property at the
time of the fire i.e. the agreed value of £3,000, which was the reali-

26. [1937) 2 AUE.R. 193.
27. New Law Journal, 1979; 443.
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stic value of £4,500, minus the site value of ¢£1,500. The Court of
Appeal agreed with the insurance company that the insured was en-
titled to £3,000 only, for if he were to receive £8,694-00, he would
be iving more than an ind ity. He would be having a bonus
and the insurance policy did not provide for him to have such a
bonus. The policy was an indemnity policy. It entitled him to the
amount of his loss and nothing more.

ARBITRATION

A clause in the insurance policy usually stipulates for arbitration
proceedings. However, arbitration is required only if there are dif-
ferences as to the “amount” of loss or damage. Thus, it was held in
the local case of Safery Insurance Co Sdn Bhd v Chow Soon Tat*®
that if the insurer has denied liability throughout, the arbitration
clause does not apply. It should however be noted that where the ar-
bitration clause applies, arbitration proceedings must be pending
within 12 months of the happening of the event. In other words, the
insured has to worry about the time limit even if there is an arbitra-
tion clause. Also, for arbitration to be pending, it seems that parties
must actually have taken steps towards the hearing of the arbitration
ie. the arbitrator should have seisin of the case and at least the
“Points of Claim” should have been filed.**

In Malaysia, it is now possible to extend the time for arbitration
in deserving cases. This is possible under s. 28 of the Arbitration Act
(Revised 1972). The authority for this proposition is also the case of
Safety Insurance Co Sdn Bhd (Supra).

F. CONSEQUENTIAL FIRE LOSS POLICY
IMPORTANCE OF SUCH POLICIES

In Singapore, insurance for consequential fire loss is not popular.
This is because most people feel that even having a fire policy is un-
necessary.

In any event, having an extra consequential fire loss policy is re-
garded as a luxury. It is however, important for businessmen to
understand that without such a policy they may be in serious trouble
if fire partially or totally destroys their business premises. For ex-
ample, if it is a factory, then it will take considerable time to recon-
stitute the factory. Even if it is a restaurant it will take some time to

28, [1975] 1 M.LJ. 193,
29. There seems to be no direct authority on this point
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replace the burnt chairs and tables and to re-do the plastering of the
walls etc. Therefore in Western Countries such as U K. such a policy
has become popular as it is understood that it can save a businessman
from possible bankruptcy.

SCOPE OF COVER

The consequential loss which is contemplated by the policy can
be put under four headings —

(a) Loss of Profit

(b) Standing charges

(¢) Increased cost of working

(d) Increased cost of reinstatement
In considering these items other terms must also be understood. For
example, loss of profit under the policy is usually loss of gross profit
due to (a) reduction in turnover and (b) increase in costs of working.
It is therefore important to understand what “turnover™ is.

LOSS OF PROFIT

In some policies the indemnity is on gross profit. In some policies
it may be upon net profit. Therefore the insured has to study what
he gets for loss of profit under a particular policy.

The loss of profit is usually based on reduction in turmover and
increase in cost of working. In respect of reduction in turnover it is
calculated as a sum produced by applying the Rate of Gross Profit to
the amount by which the Turnover during the Indemnity Period
shall, in consequence of the damage, fall short to the Standard Turn-
over.

INCREASED COST OF WORKING

Increased cost of working is calculated as an additional expendi-
ture necessarily and reasonably incurred for the sole purpose of avoi-
ding or diminishing the reduction in Turnover which but for that ex-
penditure would have taken place during the Indemnity Period in
consequence of the damage, but not exceeding the sum produced by
applying the Rate of Gross Profit to the amount of the reduction
thereby avoided.

Tt will therefore be noted that the increase in cost of working will
also include rent of temporary premises and the extra costs of labour
or materials required for the purposes of the business.
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STANDING CHARGES

Standing charges may or may not be defined in the policy. Under
this head it will cover such items of expenditure which continues to
be payable in respect of the fire and consequential interruption of
business. Thus it will include the usual taxes, insurance premiums,
salaries of employees who cannot be easily retrenched, directors’
fees, interest on loans, etc.

This head contemplates losses attributable to interruption of
business. Thus, if the fire does not interrupt the business then no-
thing will be paid. Also, if the business was running at a loss before
the fire then also nothing would be paid.

INCREASE COST OF REINSTATEMENT

Some policies will contain reimbursement for loss due to what is
called increase cost of reinstatement. This is because under present
trade conditions the cost of rei t may have i d be-
cause the cost of materials and the cost of labour have increased after
the fire. Furthermore, when a certain type of building catches fire, it
may not be possible to reinstate the building as it originally stood,
because it is now against the existing building laws or by-laws. The
reinstatement may involve restrictions as to how it is to be built. In
such a case the cost is bound to increase. If the policy covers this
head then the insured will get the increased cost of reinstatement.

It must however be pointed out again that the cover for conse-
quential loss may differ from policy to policy and that the insured
should consult or go through an insurance broker so that he will
understand what he is getting for the premium which he is paying.




CHAPTER VIII
EMPLOYERS’ LIABILITY INSURANCE

A. GENERAL PRINCIPLES OF EMPLOYERS' LIABILITY
INTRODUCTION

Most employers are aware that they can be liable for any loss or
injury suffered by their workmen during the course of their employ-
ment. They may also be aware that the liability may be under the
Workmen's Ci ion Act or for law lability for negli-
gence. But beyond that, knowledge of the scope of their liability be-
comes blurred and hazy.

Few realise for example that they can also be liable in common
law for vicarious liability where one of their workmen has inflicted
or caused damage or injury to another workmen, or where damage or
injury is caused to members of the public who may have suffered in-
jury on the work or shop premises or in the factory premises. More-
over few would realise the extent and nature of lability which is
known as “‘breach of statutory duty”. The ignorance is compounded
by the fact that many employers may not even know where the
dozens or perhaps hundreds of regulations that cover their type of
work may be found. This is because some of them may not even be
found in the Acts of Parliament (and amendments to them) but in
the host of rules and regulations issued under some Act of Parliament
and which unfortunately for them has the force of law, but at the
same time may not be easily i or easily unds dable. It is
therefore important that an employer should be covered fully by in-
surance for the various types of liability which may befall on him.

TYPES OF LIABILITY

The main liability of an employer in respect of his workmen or
members of the public may be of four kinds:

(a) liability under the Workmen’s Compensation Act.

(b) liability for common law negligence.

(¢) liability for breach of statutory duty.

(d) liability as an occupier of the premises.
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LIABILITY UNDER THE WORKMEN'S COMPENSATION ACT
Nature & Scope

Malaysia has fairly adequate legislation for Workmen’s Compen-
sation. The relevant legislation for West Malaysia is F.M. Ordinance
No. 85/1952 (Reprint No 12/1968). That for Sabah is Ordinance No.
14/1955 (Reprinted 1966) and for Sarawak (Cap 80) (Reprinted
1966).

These legislation cover compensation for death as well as for in-
jury. With regard to injury, it may be total disablement or permanent
partial disablement or temporary partial disablement. The F.M. Ordi-
nance defines partial di: and total di as follows:

.. .. “partiul disablement” means, where the disablement is of a temporary
nature, such disablement us reduces the earning capacity of a workman in
any employment in which he was engaged at the time of the accident resul-
ting in his disablement and, where the disablement is of a permanent nature,
such disablement as reduces his earning capacity in every employment
which he was able to undertake at the time of the accident:

Provided that every injury specified in the First Schedule shall be

deemed to result in permanent partisl disablement;
... “total disablement” means such disablement whether of a temporary
or permanent nature as disables a workman for all work which he was cap-
able of undertaking at the time of the aceident resulting in such disable-
ment:

Provided that permanent total disablement shall be deemed to result
from the permanent total loss of sight, or from any combination of injuries
resulting from a single aceident and specified in the First Schedule where
the aggregate of the losses of carning capacity specified in the said Schedule
against these injuries amounts to or exceeds one hundred per centum.”

Permanent partial disablement is further explained in the First Sche-
dule to the Ordinance and is as follows:

THE FIRST SCHEDULE
(Sections 3 and 8)
INJURIES DEEMED TO RESULT IN PERMANENT
PARTIAL DISABLEMENT
Minimum percentage
Injury of loss of earning
capacity
Loss of an arm above or at

the elbow SH em . sew wR % 70
Loss of an arm below the elbow ., .. 60
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Minimum percentage

Injury of loss of earning
capacity

Loss of a leg above or at

the knee .. o mmm o nw 60
Loss of a leg below the knee i a0 50
Permanent total loss of

hearing . T 50
Permanent tmal loss of

hearingin oneear .. .. .. .. 20
Loss of sight of one eye [ 30
Loss of thumb e 25
Loss of one phalanx

ofthumb .. .. .. .. .. .. 10
Loss of index finger W @ e @ 10
Loss of any finger other

than index finger ¥ e oG me 5
Loss of great toe . . B e B 10
Loss of all toes of one fact e 20

Note — Complete and permanent loss of the use of any limb or member refer-
red to in this Schedule shall be deemed to be the equivalent at least of
the loss of that limb or member.

Liability for Compensation

Under s. 4(1)(a) of the Ordinance an employer is liable for any
personal injury to the workman arising out of and in the course of
employment.

Section 4(1)(b)(c) & (d) further amplify the meaning of “arising
out of and in the course of the employment”. Thus, generally spea-
king, when the workman is travelling to and from work, that would
fall under the above phrase. Similarly, accidents on the work pre-
mises in rescuing or protecting persons would also come under that
phrase. It is also interesting to note that the Ordinance is meant to
safeguard workers who may be lazy or indolent or careless or even
those who may disobey orders to some extent. In other words, the
negligence of the workman would not normally debar him from a
claim under the Workmen's Compensation laws. Accordingly, section
4(1)(d) states as follows:

“(d) An aceident happening to a workman shall be deemed 1o arise out of

and in the course of his employment notwithstanding that he was at the
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time of the accident acting in contravention of any statutory or other regu-
lations applicable to his employment, orof any orders given by or on behalf
of his employer, or that he was acting without instructions from his em-
ployer, if —

(i)  the accident would have so arisen had such act not been done in
contravention as aforesaid or without instructions from his em-
ployer, as the case may be; and

(i) such act was done for the purposes of and in connection with
employer’s trade or business.”

Compensation for occupational diseases

The Ordinance also gives compensation for what is called “occu-
pational diseases” in certain circumstances. The occupations and the
diseases are more clearly explained in the Second Schedule.’

Applicability to certain types of workmen only

The Act applies only to “workman” defined under the Act. The
definition is as follows:

“2(1) In this Ordinance, unless the context otherwise requires, the expres-
sion “‘workman”, subject to the proviso to this sub-section, means any per-
son who has, either before or after the commencement of this Ordinance,
entered into or works under a contract of service or of apprenticeship with
an employer, whether by way of manual labour or otherwise, whether the
contract is expressed or implied or is oral or in writing, whether the remu-
neration is calculated by time or by work done and whether by the day,
‘week, month or any longer period.”

Then, the Ordinance further lays down that certain types of persons
would not be workmen. They include, inter alia, persons employed
otherwise than by way of manual labour whose earnings exceed
$400-00 per month; casual workers; domestic servants; members of
the armed forces; civil servants; police officers, out-workers, and tri-
buters.

Insurance

An important feature from the insurance angle is that employers
can be made to insure their workmen. Also, in the case of bank-
ruptey, the workman has his remedies against the insurers.

Liability for workmen employed by contractors
As it often happens, some workmen may belong to contractors

1. While the F.M. Ordinance has been referred to above, it should be noted that the prin-
ciples contained in the Sabah and Sarawak legislation is similar,
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and may be injured on the worksite. In such cases, it is laid down
that the “principal” shall be liable to pay to any workman as if that
workman had been immediately employed by him. However, this
does not prevent the workmen from recovering against the contrac-
tor instead of the principal.

Improvements in Workmen's Compensation Legislation

It may be noted here that in view of the changing times, improve-
ments in the above legislation is required. In fact, Singapore has gone
ahead of Malaysia in this connection. Considerable changes have been
brought about in Singapore by the new Workmen's Compensation
Act, 1975. The Singapore Act has speeded up the payment of com-
pensation. Moreover, unlike the previous Act, the new Act ensures
that the full amount of assessed compensation will be payable regard-
less of whether dependency is full or partial. The maximum compen-
sation payable for death or disability has also been increased. Insu-
rance is also made compulsory.

However, there are two features in both the Singapore and
Malaysian workmen’s compensation that may require change. The
first feature is with regard to the coverage of the workmen. At pre-
sent both sets of legislation cover only manual workers whatever
their salary may be. Otherwise, it is limited to $400 and $750 in
Malaysia and Singapore respectively. These figures may well require
revision in view of inflation.

The other feature is that although under the present law an in-
jured workman can claim compensation both under the Ordinance
and under common law, he cannot claim common law damages once
he has accepted compensation under the Workmen's Compensation
Ordinance. In certain cases this may be due to ignorance, and especi-
ally in cases where damages under common law could be much
higher, he should be given the chance to recover under common law
as well, provided that what has been obtained can be deducted from
the damages awarded. In practice certain matters will have to be fur-
ther worked out as the insurance angle will come in. For example, he
might have already been paid by an insurer whose liability exists only
under workmen's compensation. In such a case the question will arise
how the remainder of the damages will be satisfied.

Some M. ian cases on Workmen’s Cs

There are of course quite a few cases relating to liability under
the workmen’s compensation legislation of Malaysia. A few interes-
ting cases are referred to below.
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Jacob Samuel Pillay v Han Yang Plantations Ltd*

That was a pre-war case under the Johore Workmen'’s Compensa-
tion Enactment and was heard in open Court by the Workmen’s
Compensation Commissioner. In that case a hospital dresser on a
rubber estate was assaulted by an attendant employed in the hospi-
tal. As a result of the assault the dresser lost an eye. The dresser was
in a position of authority over the attendant and prior to the assault
had recommended his dismissal. There was no evidence of any pre-
vious assault upon a hospital dresser in the course of his employ-
ment, but there was some evid; of beha-
viour on the estate by persons of the race to which the assailant be-
longed.

The question was whether the injuries received were the result of
an “accident” arising “in the course of” and “out of” his employ-
ment. The learned Commissioner referred to a number of English
cases and held that the injury received fell within the scope of the
Enactment.

Kuppusamy v Golden Hope Rubber Estates Ltd*

The d d was ployed by the dent as a
weeding labourer. She had returned to her house because she had
brought the wrong tool. She did so without the permission of anyone
and this was against the rules of the estate. At home she fell down
and sustained injuries from which she died. The arbitrator held in
favour of the children of the deceased who were claiming workmen’s
compensation. The High Court set aside the award. However, the
Federal Court held that though she was doing something she was for-
bidden to do, it was for the purposes of and in connection with her
employer’s trade and business and therefore must be deemed to have
arisen out of and in the course of her employment within the mea-
ning of section 4 of the Workmen’s Compensation Ordinance.

Palaniayee & Anor v Toh Whye Teck Realty Ltd & Anor.t

In this case a rubber tapper had been employed to assist a man-
dore in felling old or diseased trees. The mandore used for the pur-
pose a mechanical chain saw. The tapper was killed by the fall of a
tree which fell in his direction. The trial judge dismissed the claim.
On Appeal, the Federal Court held that the mandore had not done

2. (1938)M.L.J. 67.

3. (1965)M.L.J.178.
4. [1973] 2M.LJ. 49.
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all he should to see that the deceased was out of the danger area and
therefore failed in the duty of care he owed to the deceased. How-
ever, there was contributory negligence on the part of the deceased
and both of them were equally to blame. This case shows the reluc-
tance of judges in modern conditions to hold that a workman who
has died was solely to blame.

Haji Che Su Bin Haji Awang v Chan Cheong®

This was an appeal against the decision of the arbitrator under
the Workmen's Compensation Ordinance where a sum was awarded
in favour of the workman. The Appeal to the High Court turned
principally on the question whether the respondent was a “work-
man” within the meaning of the Ordinance. It was held by the High
Court that even if it could be said that the question whether the res-
pondent was a workman was a point of law, it is not every point of
law that gives a right of appeal: it must be a question of law of public
interest. The Appeal was therefore dismissed.

EMPLOYERS' LIABILITY FOR COMMON LAW NEGLIGENCE.
The Tort of Negligence

Under this head, the liability of the employer is indeed wide. He
may be liable to his own workmen for his negligence, or for the neg-
ligence of another workman. It should be noted that in ordinary lan-
guage it more or less means that an employer has to exercise reaso-
nable care towards his workmen. He is not expected to guarantee
their safety. Thus in common law, the employer is required to pro-
vide (i) safe plant and machinery. (ii) a safe place of work, (iii) a safe
system of work and (iv) a competent staff.

With regard to (i), it should be remembered that the machinery
and plant need not belong to the employer, and if at the time of
using it, it is defective, responsibility may rest with the employer.
Thus a ship’s machinery and plant used by a stevedore become the
machinery and plant of the latter for the purposes of defining com-
mon law liability. However an employer is not bound to provide the
newest or most perfect machinery and the fact that his machine is
less safe than those generally in use is not in itself evidence of negli-

ence.

2 The duty in (ii) above is related to (i). In making the place of
work safe, the duty extends to the ways and works (premises) of the
master.

5. [1978] 1ML 73,
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The duty in (iii) above is important and its breach is usually al-
leged in negligence actions against the employer. The term “‘safe sy-
stem of work™ covers all acts which are normally and reasonably inci-
dental to the day’s work. It will thus include the physical layout of
the job, the sequence in which the work is to be carried out, provi-
sions for the setting up of necessary warnings and notices, and the is-
sue of special instructions. The duty is in fact a little more than pro-
viding a safe system of work. It also means that reasonable care
should be taken that the system is followed. It is also important for
employers to remember that they must anticipate that their work-
men will have moments of inadvertence and that they would not al-
ways be intelligent and careful and adhere to safe practices.

With regard to (iv) above it means that an employer has a duty to
select and engage only those who are fit and competent.

The doctrine of common employment

It was mentioned above that an employer in Malaysia is also
liable for injuries caused to his workmen not only by his negligence,
but also by the negligence of other wurkmcn in his employment.
This is because the doctrine of c was abolished
in England since 1934 and also no longer EXIS[S in Malaysia to-day.

Vicarious liability of the employer

The employer is also liable for injury caused by his workmen to
others under the doctrine of vicarious liability. This liability is a spe-
cies of common law liability. However an important qualification to
this principle is that the workman in question must have acted in the
course of his employment. A considerable body of case law exists as
to whether a workman is acting in the course of his employment or
not. Thus if a servant does an act negligently which he was employed
to do carefully, the act would be in the course of employment and
the master would be liable. There have been cases where a workman
has been considered to be acting in the course of his employment al-
though he acted against express instructions.

However, Courts have been careful not to give too wide a mea-
ning to the phrase “in the course of employment”. An instructive
case is the Singapore case of Keppel Bus Company Litd v Sa'ad bin
Ahmad® which ultimately went to the Privy Council. In that case,
the respondent (plaintiff) was assaulted by a servant of the appellant
(defendant) whilst travelling as a passenger on the bus owned by the
appellant. In that case, the servant was the conductor of the bus, and
6. [1974] IM.LI. 191,
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a quarrel arose between him and the respondent (plaintiff) arising
out of his behaviour towards a lady passenger. The question there
was whether the conductor did what he did in the course of his em-
ployment. At the trial in the Singapore High Court, the trial judge
gave judgment in favour of the respondent (plaintiff). The Court of
Appeal of Singapore also dismissed the appeal. On further appeal to
the Privy Council it was held that the respondent (plaintiff) could
not recover as the conductor was not acting in the course of his em-
ployment. The judgment of both the Singapore Courts were set
aside.

Another instructive case with regard to the vicarious liability of
an employer is that of Chin Keow v Government of Malaysia &
Anor,” That case concerned the vicarious liability of the government
for the negligence of the doctor who was runninga government clinic.
The facts briefly were that the deceased had been given an injection
of procaine penicillin by the doctor and she died within an hour. The
trial judge found for the claimant (daughter of the deceased). On ap-
peal to the Federal Court, the appeal was allowed and the trial
judge’s finding of negligence was rejected. The appellant then ap-
pealed to the Privy Council in forma pauperis. The Privy Council
held that the doctor was negligent and the government was held res-
ponsible to pay damages. Important pronouncements were made
with regard to the negligence of doctors. It was held that where there
is a situation which involves the use of some special skill or compe-
tence, the test is the standard of the ordinary skilled man exercising
and professing to have that special skill. A man need not have the
highest expert skill. On the facts the doctor had failed in his duty to
make appropriate enquiry before the penicillin was given as any en-
quiry made would have revealed that the deceased had hitherto suf-
fered adverse reaction to the giving of penicillin.

Some relevant cases on the negligence of employers
Eng Lye Hup Co Lid v Chua Said Choo & Anor.®

This was a Federal Court decision from Singapore. The appellants
were employers of the d d. The d d was a mason and had
been employed for over two years. His work entailed climbing up
and down ladders. On the day of the accident, he was climbing up
and down ladders. He fell from the ladder and died. The trial judge
held that the employers were liable as they could have foreseen the
ladder slipping while someone was using it, and therefore some pre-

7. [1967) 2M.LJ. 45,
8. [1968] 1M.LJ. 231
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cautions could have been taken. One such precaution would be to
hold on to the bottom of the ladder to prevent it moving or slipping
while any person went up or down the ladder. On Appeal the Federal
Court reversed the finding mainly on the ground that the facts did
not justify the taking of any precautions against the ladder slipping
as there was no evidence that it was one taken by other persons in
like circumstances. This case therefore shows that in alleging an un-
safe system of work, the general practice in the same or similar trades
may be a factor to be considered.

Sukumaran v Building Construction Co (Malaya) Ltd*®

In that case the plaintiff was employed by the defendants who
were a firm of building contractors, as surveyor. He was struck by a
piece of piping which fell from a boring machine. The defendants ad-
mitted negligence but also alleged contributory negligence. The trial
judge, Abdul Aziz J. held that as the plaintiff was standing in a place
where he had no work to do and as it must be assumed that he was
aware of the risk, he had therefore contributed 50% towards the in-
juries that he had suffered.

Tan Choon Seng v Yang Kam Hah'®

Thls is anulher case concerning a safe system of work. The plain-
was employed by the defendant as a lorry
attendant and was engaged together with the driver of the lorry in
loading logs into the lorry. In the process the plaintiff was struck by
a log on the right foot as the ramp over which the logs would be
pulled up also fell. The evidence showed that the ramp shifted be-
cause of rain. It was held by the High Court that in the circumstances
the defendant had failed to provide an effective supervision to ensure
that loading works would stop when conditions became wet and dan-
gerous, The Federal Court upheld the finding of negligence. Both
Courts also found that the plaintiff was not contributorily negligent
in continuing the work after it had started to rain as he was acting
for the benefit of the defendant’s business.

Aikbee Saw Mill Ltd v Mun Kum Chow '

This case also concerns the provision of a safe system of work by
the employer, The plaintiff; d and another workman were
engaged in loading planks on a lorry of the defendants. The workers

9. [1969] 1M.LJ, 233.
10, [1970] 1 M.L3, 175.
1L (1971] 1 M.LL 81.
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did not use cross-bars in loading the planks and had not been in-
structed to do so. Some of the planks which had been stacked on the
lorry toppled over and struck the plaintiff. The learned trial judge
held that as the nature of the work was dangerous there was a duty
on the part of the defendants/appellants to provide a reasonably safe
system of work. He therefore gave judgment for the plaintiff/respon-
dent. On appeal to the Federal Court the appeal was dismissed. The
Federal Court held that the evidence in the case showed that no in-
structions had been given to the workers to use cross-bars but rather
they were left to their own devices to load the planks. Accordingly
the Federal Court also rejected the defence of contributory negli-
gence, as the plaintiff/respondent could not be said to be negligent in
not using cross-bars.

EMPLOYERS' LIABILITY FOR BREACH OF STATUTORY DUTY
Nature and Scope

An injured workman may base his action against his employer’s
breach of statutory duty just as he may base it upon one of the four
common law duties of care.

It should be noted that statutory duties are intended not to re-
place the common law duties of employers, but to supplement them.
Thus an injured workman may sue both for breach of statutory duty
and at common law. In certain cases he can still rely on and obtain
damages for the former if he loses on the latter. In certain cases, the
courts may find that there is no breach of statutory duty but that
there has been negligence at common law,

Every breach of statutory duty does not provide an action for
damages. However there are many which would give rise to such an
action. A good example would be where a workman is injured be-
cause the employer has contravened one of the many provisions in
the Factories & Machinery Act, 1967. The statutory duties imposed
on an employer would depend on the type of business. Thus a buil-
ding sub-~contractor may or may not come within the Factories &
Machinery Act but may have to observe the many regulations rela-
ting to safety in the construction of buildings.

Thus a Malaysian employer should endeavour to understand the
Acts & Ordinances, and the Rules and Regulations made under those
Acts and Ordinances. For example, among the rules and regulations
relevant to Factories and Machinery in Malaysia would be the follo-
wing 12—

12, All Rules & Regulations should be checked from time to time as some of them may
have been ropealed, amended, or replaced.
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1. Factories and Machinery (Steam Boiler and Unfired Pressure
Vessel) Regulations, 1970.
Factories and Machinery (Electric, Passenger and Goods Lift)
Regulations, 1970.
3. Factories and Machinery (Fencing of Machinery and Safety)
Regulations, 1970.
4. Factories and Machinery (Persons-in-Charge) Regulations,
1970.
S. Factories and Machinery (Administration) Regulati 1970.
6. Factories and Machinery (Certificates of Competency-Exami-
nations) Regulations, 1970,
7. Factories and Machinery (Notification, Certificate of Fitness
and Inspection) Regulations, 1970,
8. Factories and Machinery (Safety, Health and Welfare) Regu-
lations, 1970.

With regard to breaches of statutory duty the view taken by both
Singapore and Malaysian Courts is that they usually impose an “ab-
solute duty™ on employers. Thus, workmen who fail to prove negli-
gence may recover for breach of statutory duty, subject of course to
the rules of contributory negligence.

e

Some relevant cases on breach of Statutory Duty
Lim Thong Eng v Sungei Choh Rubber Co Ltd??

This case is most interesting because it involves a situation where
there was no master and servant xnlmonshxp The plaintiff in the case
was held to be an i cc and i the de-
fendant owed him no duty of care at common law. It was therefore
held that the claim in negligence failed. The Court then went on to
consider whether he had a claim for breach of statutory duty under
Rule 30 of the Machinery Enactment. That rule required moving
parts of the machinery to be “shiclded and fenced”. The plaintiff
was a short man with a short reach and his hand apparently got
caught in feeding rubber into the rollers.

The Court held that the sub-rule concerned imposed an “‘abso-
lute duty™ on the machine owner. It was also found on the facts that
both the contractor and the “Kepala” were equally aware of the
danger when an operator stands to one side of the platform guard
when feeding rubber into the rolls. Nothing had been done to pre-
vent a danger which was not only foreseeable but well known. It was

further held that the fact that the Inspector of Machinery was satis-
13, (1962) M.LJ. 1S,
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fied with the platform guard as an adequate safety appliance was en-
tirely immaterial. The plaintiff therefore succeeded in his claim.

Seng Chong Metal Works v Lew Fa'*

The respondent/plaintiff was a machine operator employed by
the appellant company and had suffered injuries while operating a
press brake machine. As a result of the accident his left hand had to

d. He sued his empl. for breach of statutory duty
undex the Machinery (Driven Machinery) Regulations, 1959, regula-
tion 31. Both the trial Court and the Federal Court found that there
was a breach of such duty and damages were awarded, It was also
found that the plaintiff was not guilty of any contributory negli-
gence. It was held that although without some sort of inadvertence
on the part of the workman the accident could not have happened,
nevertheless, in this case the fundamental cause of the accident was
the failure to comply with the regulation by failing to supply a pro-
per guard. The policy of the law was to protect workmen operating
potentially dangerous machinery, and any inadvertence on the part
of the respondent/plaintiff did not go so far as to constitute contri-
butory negligence.

Tan Sin Chong v Hong Foundry'®

This case was also related to the Machinery (Driven Machinery)
Regulations, 1959. The plaintiff was operating a power press mac-
hine at a foundry. He received certain injuries and sued the em-
ployers (owners of the foundry) for alleged failure to provide a hand
guard under the said regulations. The defendants denied there was
breach of any such duty. The answer to liability would greatly de-
pend on the evidence, and the trial judge (Ismail Khan J) held as fol-
lows:

i) the defendants were liable as no safeguard was provided.

ii) the plaintiff did not remove the handguard, therefore no con-

tributory negligence would be attributed to him.

iii) the plaintiff was only an apprentice and there was no cvi-
dence to warrant the inference that he would not have used
the handguard if one was provided; and

iv) the defendants were solely liable.

14, [1966) 2 M.LJ.63.
15, [1968] 1 M.L.J. 62,
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Gan Kim Thye v The Union Omnibus Co Ltd*®

This was a claim for damages for personal injuries sustained by
the plaintiff who was employed as a bus conductor by the defen-
dants. The plaintiff alleged that the injuries were caused by negli-
gence or alternatively by the breach of statutory duty of the defen-
dants, their servants or agents. This allegation was based on the fact
that he had to work 80 hours a week in breach of the Employment
Ordinance and as a result he had a stroke and consequent paralysis. It
was held that there was no breach of statutory duty and even if there
had been one, the plaintiff had not proved that the injuries sustained
by him were as a result of or caused by such breach.

The claim in negligence also failed as the plaintiff failed to show
that the injuries sustained by him were caused by the negligence of
the defendants.

EMPLOYERS’ LIABILITY AS OCCUPIERS
Introduction

An occupier of premises may be liable to various classes of per-
sons who enter the premises and receive injury therein. Most em-
ployers also occupy substantial premises. This is particularly true in
the case of manufacturers. Therefore employers as occupiers may be
liable in common law to those who suffer injury while on their pre-
mises. The law in Malaysia and Singapore is still based on the com-
mon law, while the law in England has been substantially modified
by the Occupiers Liability Act, 1957. Thus, in Malaysia and Singa-
pore, the employer as an occupier may be liable to three classes of
persons:

a) invitees,

b) licensees, and

¢) trespassers.

Duty to invitees

The duty owed to invitees is the highest. This is because in gene-
ral terms it means that an invitee is a person who goes on to premises
on business that concerns the occupier and on his invitation, express
or implied. Thus, customers at shops or offices during business hours
would clearly come under the category of “invitees”. The duty to
them is to take reasonable care so that the premises are safe and to
prevent injury to them from any unusual or concealed danger. It may
16, [1969] TM.LJ. 186.
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here be noted that what is not an unusual danger to an adult may
well be an unusual danger to a child. Furthermore, the duty owed to
an invitee is limited to those places to which an invitee might reason-
ably be expected to go. If he steps outside this area he may become a
licensee or even a trespasser.

An instructive local case with regard to invitees is that of Sham-
sudin v Yap Choh Teh & Anor.'” In that case the plaintiff was a
police constable who assisted the police escort party in transferring
the explosives for blasting operations to a quarry. The first defendant
was a contractor of the quarry who had a licence to possess explo-
sives. The second defendant was employed as a kepala at the quarry.
The plaintiff’s evidence was that he emerged from behind a rubber
tree where he was stationed after the kepala and a police corporal
had signalled the all clear and was struck in the eye by a splinter of
stone following a further explosion. It was held inter alia that the
plaintiff was present at a quarry in pursuance of a public duty and
consequently was in the same position as that of an invitee and it was
the duty of the first defendant as an invitor to take reasonable care
for the safety of the plaintiff,

Duty to licensees

A lesser duty is owed to a licensee. A licensee is one who enters
on premises of the occupier by permission granted (express or im-
plied) in a matter in which the occupier has no interest. For example,
if some charity fund raisers enter a factory or workshop premises for
donations and are injured in the premises, they may sue the em-
ployer (as occupier) as his licensees. The general duty towards a li-
censee is to ensure that the premises are safe and he cannot create a
trap or allow a concealed danger to exist. However, nothing positive
need be done, and a suitable warning of the concealed danger would
be sufficient in a majority of cases.

Trespassers

Generally speaking one owes no duty of care to trespassers and
therefore one is not liable to trespassers who suffer death or injury
on one's premises. This view can be seen from the Federal Court
decision of Khoo Tin Hong & Anor v Sim Guan Soon & Anor*® In
that case the deceased was a trespasser at a rubbish dump and she
was killed when she was run into by a lorry driven by the first appel-
lant who was reversing it towards a rubbish dump. It was held by the

17. [1969) 1 M.L.J. 26.
18. [1969] 1 M.L.1. 222 sitting at Singapore.
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Federal Court (reversing the trial judge) that the duty of an occupier
towards a trespasser is only that of not inflicting malicious injury
and in this case there was no evidence that the first appellant knew
that the deceased was at the rear of the lorry or anywhere near its
path when he commenced to reverse it. There was therefore no duty
on the appellants towards the deceased and therefore they were not
liable in damages.

This decision will probably be still good law to-day. However, it
should be pointed out that the attitude of English courts towards
trespassers has changed to some extent since the famous House of
Lords decision in British Railways v Herrington,'® Since that case it
is now accepted that an occupier of premises owes what has been
called the duty of “common humanity”. In other words a trespasser
is to be treated as a human being with understanding and compas-
sion. Anything inhuman cannot be done to him. Thus, one cannot
set up traps or other lethal devices even for thieves and if they are in-
jured by such traps or devices, the occupier would be liable.

EMPLOYERS LIABILITY IN NUISANCE

The tort of nuisance concerns the interference of the enjoyment
of one’s land. It is maintainable i of i Occasio-
nally employers may find themselves liable for nuisance; in most
cases because of something done by their employees. An interesting
decision in this connection is that of Thean Chew v The Seaport (Se-
langor) Rubber Estate Ltd.*°In that case the defendants had em-
ployed a competent person to manage their rubber estates. A di-
seased rubber tree which stood on the defendant’s estate immedia-
tely adjoining the highway, fell on the lorry in which the plaintiff’s
husband was travelling and caused injuries from which he died. Dam-
ages were claimed in 1i or i in nui Tt was
held on the facts that the estate manager had been negligent in not
taking the most elementary precautions. The plaintiff was also held
entitled on the alternative ground of nuisance because the defendants
omitted to remedy the nuisance constituted by the state of their pro-
perty when it arose within a reasonable time after they did or ought
to have become aware of it.

EMPLOYERS LIABILITY UNDER THE RULE IN
RYLANDS v FLETCHER

In simple language this rule means that a person is liable for any

19. [1972] 1 AIL E.R. 145,
20. (1960) M.L.J. 166.



186 THE INSURANCE LAW OF MALAYSIA

damage due to anything escaping from his land to another person’s
land provided there has been unnatural user of the land. This is a rule
of strict liability. This rule is important especially for owners of fac-
tories as many things such as fumes, fire, water or poison can escape
into adjoining properties. An instructive case in point is that of Paci-
fic Tin Consolidated Corporation v Hoon Wee Thim.*! In that case,
the appellants for the purpose of their dredging/mining operations
maintained on their lands large ponds separated from each other by
intermediate bunds. The ponds were at different levels. A large
breach in the bund between two large ponds (which together held
nearly 500 million gallons of water) caused such a violent outflow
from the higher pond to the lower pond that it caused extensive
damage to life and property in the low-lying lands adjacent to the
ponds. In an action for damages the respondent rested his claim on
negligence and the rule in Rylands v Fletcher?? Gill J (as he then
was) held that there was no negligence but felt that the appellant was
liable under the rule in Rylands v Fletcher. On Appeal, the Federal
Court held that the appellant was liable in both. As regards Rylands
v Fletcher it was held that natural user of their property does not
imply that miners had carte blanche to carry on mining operations
in any manner they thought fit, however hazardous to their neigh-
bours; that the use to which the sand bund was put in this case was a
non-natural user; and the rule therefore applied.

B. INSURANCE COVER FOR EMPLOYERS LIABILITY

It is thus important for employers to know that adequate insu-
rance cover should be obtained to cover the various types of liability
mentioned above. Employers should thus explain to their agent or
broker the areas of liability which are relevant to their particular en-
terprise. The type of cover to be obtained would vary for example
when one insures a school as opposed to a shipyard.

Roughly speaking, the following areas, amongst others should be
covered:

a) liability arising out of the employer’s negligence or that of his

servants or agents towards workmen.

b) lLiability to workmen caused with or without negligence.

¢) liability to invitees, licensees or trespassers i.e. generally to

members of the public.

d) liability to workers of independent contractors or sub-con-

tractors.

21. [1967] 2M.LJ. 35,
22. (1865-66) L.R. Ex 265.
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The policies obtained or obtaintable may be variously named.
Thus, we have Workmen’s Ci ion Policies or Employers’ Lia-
bility Policies. Then we have Public Liability policies. Here again, de-
pending on the type of employment one may have a specially named
policy for public liability. Thus we may have a Ship Repairers’ Lia-
bility Policy or a Motor Repairers’ Liability policy or a Stevedore’s
Policy. In the subsequent sections we will consider some of the provi-
sions in an ordinary Workmen’s Compensation Policy and in an ordi-
nary Public Liability Policy.

C. WORKMENS' COMPENSATION POLICIES

Scope

Such policies may be taken by all types of employers. A work-
man does not have to be a “workman” as defined in the Workmen's
Compensation Act. Thus, one might want to take out a workmen'’s
Compensation policy for his domestic servants. Domestic servants are
not covered by the Workmen's Compensation Act. Actually there-
fore, one is covering himself from liability in common law negli-
gence. In such cases, on reading a workmen’s compensation policy
one may be confused that the policy covers domestic servants but
only under the workmen's compensation laws. This means that in the
event of death or injury to that domestic servant the policy will pay
only to the extent specified under the existing workmen’s compen-
sation laws. This again is because the premium given is low. Thus,
employers covering their domestic servants should see to it that the
policy covers liability for common law negligence also, and if neces-
sary a higher premium may be paid. In many cases insurance com-
panies will not explain such facts to the prospective insured who is
quite happy that the premium is low. Only when an accident occurs
does one know the policy coverage is not wide enough.

For employers doing business, it is always advisable to cover both
common law negligence as well as liability under the workmen's com-
pensation laws and other labour laws. It should also be clearly under-
stood that it covers breach of statutory duty as well.

This question of coverage for breach of statutory duty arose in
the Singapore decision of Lim Chin Yok Co Ltd v Malayan Insurance
Co Inc.** Lim Chin Yok Co had taken out a workmen's compensa-
tion policy to cover accidents at their worksite. The plaintiff was a
workman employed by a sub<contractor and had received certain in-
juries. He therefore claimed from Lim Chin Yok Co and the com-

23. [1975] 1M.LJ. 101,
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pany inserted the insurance company as a Third Party. The trial
judge (Choor Singh J) held that the company was liable to the in-
jured workman but the insurance company was not liable under the
policy. One of the reasons for so holding was that the company had
not complied with the obligations imposed on them by s. 31 of the
Factories Act, under condition 3 of the policy. On Appeal, the Court
of Appeal held that the said condition 3 in the policy was repugnant
to the commercial purpose of the contract.

INSURED’S IMMEDIATE SERVICE

A workmen’s compensation policy usually covers any employee in
the Insured’s “immediate service™. At the same time, one of the ex-
ceptions usually state that the policy does not cover the insured’s liabi-
lity to employees of contractors of the insured. This position should
be clarified at the time of insurance for it has also been held in Lim
Chin Yok's case (supra) that an employee of a sub-contractor was in
the “immediate service” of the main contractor. However in that
case the exception mentioned above either did not exist in the policy
or no mention was made of it. Thus, the Court of Appeal disagreed
with the trial judge and by applying the “contra proferentes” doct-
rine, held that the plaintiff was “‘an employee in the insured’s imme-
diate service™.

EMPLOYEE TO BE A “WORKMAN"

Workmen’s compensation policies also restricts its coverage to
employees who are “workmen” within the meaning of the Work-
men’s Compensation Act and other labour laws. Thus, if such a
policy form is used to cover domestic servants, then such a clause
will have to be deleted. Nowadays it is fashionable for insurance
companies to have a separate domestic servant’s policy. The meaning
of workman has also been gone into in a previous section dealing
with the general principles of employers’ liability. **

NON-DISCLOSURE OR MISREPRESENTATION

One major source of disputes with regard to workmen’s compen-
sation policies is that employers are in the habit of showing a lesser
number of employees and in reducing the estimated total earnings
of the employees. This reduces the premium payable. However, they
do not realise that this can enable the insurance company to repudi-
ate liability on grounds of iscl or mi ion. How-
ever, insurance companies are now in the habit of putting in an “ave-
247 Readers are referred to Section A of this Chapter.
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rage clause” whereby it is no longer necessary to repudiate liability.
Thus, by virtue of such a clause the employer will have to bear the
risk for the extra number of employees. It is therefore important for
employers to ask the insurance company to include such a clause in
the policy (or attach to it) to avoid repudiation at a later stage.

In this connection one might mention two local cases where in-
surance ies successfully repudiated liability under a work-
men’s compensation policy. The first is that of Fook Yew Timber Co
v The Public Insurance Co Ltd, **In that case the plaintiffs were a
firm of timber merchants felling trees and sawing timber and had de-
clared the number of their employees as (6) when on their own ad-
mission (20) to (30) were being employed. It was held that this
amounted to a breach of warranty and avoided the policy.

The second case is that of Suhaimi Bin Ibrahim v United Malayan
Insurance Co Ltd*® There again, the employer had stated the
number of employees as (6). The workmen’s compensation policy
was issued on that basis. Like the previous case the employers were
also concerned with felling timber. Unfortunately, the employers
were caught out by their returns to the forestry department where
they had shown (15) to (17) labourers. It was accordingly held that
there was a breach of warranty under the policy and the policy could
be avoided.

INSURED’S OBLIGATIONS

Condition 3 of a workmen's compensation policy is usually in
the following terms:

“3. The insured shall take reasonable precautions to prevent accidents and

disease and shall comply with all statutory obligations.”

It will be recalled that in Lim Chin Yok's case (supra) the Court
of Appeal of Singapore held that this condition was repugnant to the
commercial purpose of the contract. But that decision was based on
the circumstances of that case, It cannot therefore be said that con-
dition 3 is ipso facto repugnant and of no effect. In fact in that case,
the Court of Appeal referred to the English decision of Fraser v
B.N. Furnam (Productions) Ltd*” where Diplock L.J, stated:

“What in my judgment is reasonable as between the insured and the insurer,

without being repugnant to the commercial purpose of the contract, is that
the insured, where he does recognise a danger, should not deliberately court

25. (1960) M.LJ. 72,
26. (1966) 1 M.LJ. 140,
27. [1967] 3AILER. 57.
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it by taking measures which he himself knows are inadequate to avert it. In
other words, it is not enough that the employer’s omission to take any parti-
cular precautions to avoid accidents should be negligent; it must be at least
reckless, ie. made with actual recognition by the insured himself that a
danger exists, not caring whether or not it is averted. The purpose of the
condition is to ensure that the insured will not refrain from taking precau-
tions which he knows ought to be taken because he is covered against loss
by the policy.

Thus, in cases where the employer is reckless it is quite possible that

some meaning must be given to condition 3.

D. PUBLIC LIABILITY POLICIES
SCOPE

Insurance policies covering liability to the public are generally
known as public liability policies. However like all names, they may
be misleading. This is because a good deal of liability to the public
may not be covered because of the exceptions.

At the same time, such a policy not only covers personal injury
to any person but also damage to property. Liability is however to
arise by:

a) accident caused by the insured, or

b) any person in the insured’s employment,

¢) whilst engaged in the insured’s business specified in the Sche-

dule under the heading of THE BUSINESS.

Thus, what is important is that it must arise out of the insured’s busi-
ness and that business is the business which is specified in the Sche-
dule. This means that it is important that the business be accurately
and adequately described in the Schedule. Another qualification
which is usually imposed is that even if it arises as a result of the in-
sured’s business it must occur in the premises described in the Sche-
dule.

WORKMEN EXCLUDED

As the policy is meant to cover liability to the public, personal
injury suffered by workmen will not be included in the policy. That
is the domain of a workmen’s compensation policy.

LIMITATIONS AS TO DAMAGE TO PROPERTY

Although the policy is meant to cover damage to third party's
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property there are very notable limits to such liability. Thus, the
policy will not cover any damage to property belonging to the in-
sured’s family ordinarily residing with the Insured. Thus a working
son may live with his parent and may be living on different incomes,
but such son’s property would not be covered by the policy. Some
policies may state that it would not cover damage to third party pro-
perty if it is caused by the negligence of the insured or his servants or
agents. On the whole, it can fairly be said that limitations as to pro-
perty damage are quite wide and it would be much more comforting
to the insuring public if the limitations or exceptions were put in
simpler language so that one can readily understand the scope of
such limitations or exceptions. For example, who would ordinarily
know that damage to property arising out of pollution would not be
included?

LIMITATIONS AS TO BODILY INJURY

Among the limitations or exceptions would be bodily injury oc-
cured by or through or in connection with any vehicle, vessel, craft,
lift, elevator, escalator, crane, hoist, or other lifting machinery in the
ownership or possession of the insured and not included under the
heading of “The Plant™ described in the Schedule. This means that
the plant mentioned in the schedule should be accurately and ade-
quately described. There are of course, other exceptions. For ex-
ample, bodily injury arising out of fire or explosion or pollution of
any kind would not be included. Similarly, injury arising out of
flood, typhoon, hurricane, tornado, cyclone, earthquake, volcanic
eruption or other atmospheric disturbance or convulsion of nature
would not be included.

INFORMING CHANGE OF FACTS

The conditions to a public liability policy should also be care-
fully perused. One such condition would be that if any change occurs
which materially vary any of the facts existing at the date of the pro-
posal, the insured is to inform the company within seven days. The
company is given the option to accept such change or not and also
has the right to ask for additional premium if necessary.

PREVENTION OF ACCIDENTS

Like in workmen’s compensation policies, the insured is also
bound to take reasonable precautions to prevent accidents. He must
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also use his best endeavours to see that only competent employees
are employed. He is also bound to see that all statutory obligations
are observed. With regard to this requirement, the observations made
by Diplock L.J. in Fraser's case (supra) may well be relevant. In
other words, they would cover serious breaches of statutory obliga-
tions. The insured is further obliged to see that all buildings, ways,
works, plant, machinery, furniture, fixtures and fittings are substan-
tial and sound and in proper order and fit for the purposes for which
they are used. Furthermore, if any defects come to the knowledge of
the insured he must remedy them or take temporary precautions to
see that no accident arises.

OTHER WARRANTIES OR ENDORSEMENTS

Like other policies, companies may restrict or expand the scope
of the policy by attaching or typing in certain warranties or endorse-
ments. If the coverage is not satisfactory then the insured can pay
extra premium and get extra endorsements in his favour. It is thus
important to know what one is getting for the premium which one is
paying.



CHAPTER IX

PERSONAL ACCIDENT INSURANCE
A. INTRODUCTION

Accidents can happen at any time. Therefore, a personal accident
policy is almost a necessity for everyone though its importance has
not yet been realised in this part of the world. Hence, the dearth of
case law on the subject. Usually, such policies are taken for special
occasions; e.g. while travelling. In such cases one may have a special
policy called a “Travellers Policy™. Or one may take a Travel Acci-
dent and Sickness Insurance Policy. One can even take an accident
policy for playing golf. Thus, insurance companies also cater for a
“Golfer’s Insurance Policy™.

Whether it be the usual personal accident policy or a variation
thereof, it is important to consider that such policies will only cover
“accidents”. It is therefore important to understand what the terms
means. Perhaps the most precise definition was given by Lord Mac-
naughten in Fenton v Thornley & Co Ltd' where he said that in the
ordinary and popular sense it meant an ““unlooked-for mishap or an
untoward event which is not expected or designed”. It is thus clear
that an intended event cannot be an accident. Thus, in the case of
Hamlyn v The Crown Accidental Insurance Co? a tradesman picked
up a marble which had been dropped by a child. As he leant forward
to grab at the marble, he wrenched his knee and could not get it
straight again. It was held that this was accidental. In the words of
A.L. Smith L.J. “They were also accidental, for getting into the
particular position in which the injury could happen was not done on
purpose™.

The more recent case of Gray v Barr® further throws some light
as to the meaning of “accident”. In that case the assured believed
that his wife was visiting a neighbour with whom she had been
having an affair. He attempted to invade the neighbour’s bedroom
with a shot-gun and in the struggle the gun went off killing the neigh-
bour. A majority of the English Court of Appeal held that his death
was not an accident, since it was a foreseeable, although unintended,

1.
2,
3

1893] 1 Q.B. 750.

1903] A.C. 443,
‘1971 2G.B. 554.
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consequence of his decision to force his way into the bedroom with
a loaded gun.

An interesting recent decision is that of Marcel Beller Ltd v Hay-
den.* That case arose out of a personal accident policy covering an
employee who had died in a car accident by losing control of his car.
He had apparently been drinking and his blood alcohol content was
high. One of the questions was whether he died of an “accident”.
It was held by the English High Court that inspite of his negligence
and the drinks he had taken it was still an “accident”. It was further
remarked that in a document such as an insurance policy, it was im-
portant not to depart from the ordinary meaning of English words
which ought to be understandable by laymen.

B. THE PROPOSAL FORM
GENERAL

The contents of a proposal form differ from company to com-
pany. Most policies would usually include questions as to the follo-
wing:

a) age and physical characteristics.

b) state of health at the time of insurance.

c) habits and pursuits.

d) previous history.

e) special circumstances.

AGE AND PHYSICAL CHARACTERISTICS

Besides the age, the height, weight and physical defects would be
asked for. The questions are quite straightforward and should present
no difficulty.

STATE OF HEALTH

The insurance company would like to know about the state of
health of a person at the time of insurance. This is because in the
case of an accident the state of a person’s health might be important
in aggravating or mitigating the consequences. Thus a person may be
asked whether he is in ill health. Or he may be asked whether he had
consulted any medical man for any accident or iliness.

HABITS AND PURSUITS
Some proposal forms merely ask whether there is anything ha-

zardous about a person’s occupation or pursuits. Other forms may

4. [1978] 1 Lioyd's Rep. 472.
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specifically ask whether he is engaging in pursuits such as motor
cycling, hockey playing, football playing, mountaineering, racing,
hunting etc. He may also be asked whether he travels by air and
whether he is a regular fare paying passenger travelling on a regular
air line. He may further be asked whether he is a total abstainer or
whether he is of sober and temperate habits.

PREVIOUS HISTORY

In some proposal forms a person may be asked about any pre-
vious accident or illnes within a specified period. Sometimes the di-
seases may be specified. Some questions may be asked about his near
relatives. However, such questions are rare in modern proposal forms
for personal accident insurance.

SPECIAL CIRCUMSTANCES

Sometimes a proposal form may contain a general question as to
whether there are any circumstances connected with his occupation,
health, pursuits, or habits of life which render him peculiarly liable
to accident or disease. Such a question is again rarely found in
modern proposal forms.

C. POLICY TERMS AND CONDITIONS

SCOPE

A personal accident policy usually covers any bodily injury (in-
cluding death) caused by violent, accidental, external and visible
means. Some policies do not include the word “‘accidental” as it is
probably assumed that this is understood being a personal accident
policy. The connotation of the term *“‘accident™ has been explained
above.
Bodily injury

When injury causes a wound or even where there are bruises, it is
easy to perceive that there has been bodily injury. However it is
settled law that an injury does not have to manifest itself by outward
or physical means. Thus, in Hamlyn's case (supra) all the judges pro-
ceeded on the basis that wrenching of the knee was an “injury”.
Even disease or bodily infirmity might amount to an injury within
the meaning of the policy. In the well known case of Re Ethering-
ton® the assured, while hunting had a heavy fall, In the process he
got wet and combined with the shock, it lowered the vitality of his
5. [1909] 1K.B. 91
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system and ultimately resulted in pneumonia from which he died.
The English Court of Appeal had little trouble in finding that the
death came under the accident policy and obviously assumed that
the disease of pneumonia was an “injury” on the facts of the case.

Violent

Among other requirements, the injury must be caused by violent
means. In the case of most injuries the element of violence is pa-
tently present. Example, where a person slips from a ladder and falls.
It seems however that the degree of violence is immaterial and really
means that the injury should be caused by other than natural causes.
Thus, to quote again Hamlyn's case (supra), Lopes L.J. said:

*“In stooping to pick up the marble the plaintiff used some extra exertion

and some extra physical force, and I think that the expression “violence” is

satisfied by the facts which attended the injury”.
It may be mentioned here that even death by drowning is considered
as having been caused by violence.

External

The word “‘external” is used as the antithesis of “internal”, and
if the cause of the injury is not internal then it would be external.
Thus, one may have a situation as in Hamlyn's case where the injury
was wholly internal in that there was nothing to indicateits exis-
tence, but nonetheless was considered as “external”. A.L. Smith L.J.
stated in that case:

“Then, were they external? I think the word must be understood as mea-

ning the opposite of internal. The means by which the injury was caused

were the stooping on the part of the plaintiff and his grabbing of the marble
to pick it up; and I think they may be properly described as external.”

Visible

The injury must be visible. As it must also be external, it is diffi-
cult to see what is further added by the word *‘visible”. The view has
however been expressed that it may serve the purpose of bringing out
more clearly the fact that disease is excluded from the scope of the
insurance.®

INJURY TO BE SOLELY AND INDEPENDENTLY CAUSED
BY THE ACCIDENT

The policy usually requires that the injury shall solely and inde-

6. Ivamy, Personal Accident, Life and Other Insurances, 1973, p. 29.
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pendently of any other cause result in his death or disablement. Such
a requirement brings in the doctrine of proximate cause to the realm
of accident insurance.

The question of proximate cause often arises in accident insu-
rance where a disease becomes associated with the accident. It may
be a disease which existed before the accident, and the accident may
have aggravated it. Or, it may be a disease which came into existence
as a result of the accident. Sometimes, the question of proximate
cause may also arise where no disease is involved but where the in-
jury or death appears to be too remote a cause of the accident.

An interesting case involving the question of causation is that of
Smith v Cornhill Insurance Company Ltd.” In that case the owner of
a car had taken out a policy which provided for the payment of
$1,000/- to the insured or her estate provided the death or injury was
the sole result of the accident. While the insured was driving her car
it left the road and fell down a ravine and she received a severe head
injury. As a result she was suffering from concussion and wandered
aimlessly through some brushwood and stepped into a stream. The
shock of entering the water, which would have been insignificant but
for the injuries, caused her to die from heart failure. The death was
not due to drowning as she was found dead clutching the branch of a
tree with her head above water. It was held that the death was the re-
sult solely of the injury caused by the accident within the meaning of
the policy.

A televant decision involving a disease which existed before the
accident is that of Fidelity and Casualty Co of New York v Mit-
chell.® In that case the insured had sprained his wrist, and thereafter
became totally disabled. It appeared that about ten or fifteen years
before the date of the policy the respondent had suffered from a
tubercular infection of a small part of his left lung. This had caused a
lesion which had been healed. There was thus in his system tubercu-
losis which was latent and would have remained harmless had it not
been for the accident, and that apart from the tubercular infection
the wrist would have recovered within six months of the accident. It
was held that the disablement resulted “directly, independently and
exclusively of all other causes” from the accident and that the in-
sured was entitled to recover under the policy.

The above decision may be contrasted with the local case of
Leong Luen Kiew v The New Zealand Insurance Co Ltd.® That case

7. (1938) 54 T.L.R. 869.
B (1917) 117 LT, 494.
9. (1939)M.LJ. 173,
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involved a motor car policy which covered death or injury caused by
“means which independently of any other cause . . . ..”. The de-
ceased had a car accident. Subsequently he died and the immediate
cause of death was shock and haemorrhage from gastric ulcer. The in-
surance company refused to pay on the ground that his death arose
from or was accelerated or promoted by a disease or bodily infirmity
or natural “cause arising within his system, to wit, gastric ulcer”, The
autopsy showed that there was a gastric ulcer of long standing. There
was a blood clot adherent to an eroded blood vessel in the base of
the ulcer. The case of the plaintiffs was that the shock of the acci-
dent, the haemorrhage of the brain and the sepsis of the leg com-
bined in aggravating the gastric ulcer and in causing the eroded blood
vessel in the base of the ulcer to burst and thus cause death. The case
of the insurance company was that the bursting of this blood vessel
was due to the gastric ulcer aggravated perhaps by the diabetic con-
dition and by the heart and artery trouble. The learned judge, Mc
Elwaine C.J., remarked in the course of his judgment as follows:

“The accident certainly did not cause the gastric ulcer and it was from the

gastric ulcer that this man died.

Ta come within the policy it must be shown that violent, accidental, exter-

nal and visible means independently of any other cause resulted in death”,

With regard to a situation where a disease developed after the ac-
cident, the case of Re Etherington (supra) is also relevant. It will be
recalled that in that case because of the fall while hunting, the de-
ceased became wet and this later resulted in pneumonia. The Court
of Appeal held that the death was “directly caused by the accident”.
The pneumonia arose as the direct and natural consequence from the
fact that the diminution of vitality caused through the accident al-
lowed the “pneumococca™ germs to multiply and attack the lungs.

Another decision which deserves mention is that of Mardorf v
Accident Insurance Company!In that case the insured had acci-
dentally inflicted a wound on his leg with his thumb nail. His leg be-
came inflamed and erysipelas crept in. This was followed by septicae-
mia and by septic pneumonia and as a result, the insured died. It was
held that erysipelas, septicaemia, and septic pneumonia, were not
intervening causes within the meaning of the policy, but merely dif-
ferent stages in the development of the septic condition which was
immediately brought about by the introduction of the poison, and
the man’s death was directly and solely caused by the accidental hurt
to his leg.

10. (1903) 88 L.T. 330.
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INJURIES COVERED

One would have thought that apart from the “Exceptions” all
bodily injury caused by accident would be covered. However, every
accident policy has a Schedule attached to it. In the Schedule is men-
tioned the “Scale of Benefits” or “Scale of Compensation”. The
interpretation of this scale has given rise to problems. One of the
questions is whether the compensation for injuries suffered are
limited to those mentioned therein. A perusal of them would show
that they are roughly “maim injuries” which one can also find in the
Workmen's Compensation Acts. It is therefore unlikely that compen-
sation should be limited to such specified “maim injuries”.

The situation is not free from doubt. [t seems that limitations as
to injuries must be expressed in clear language. This view is consis-
tent with the contra proferentum rule. In the Scottish case of Scott v
Scottish Accident Insurance Co''the Court of Session held that
where the proviso was that partial disablement “implied” the loss of
ane hand, one foot or complete loss of sight, the definition was not

ive but merely y, and that there might be partial
disablement within the meaning of the policy although the insured
had suffered none of the specified injuries.

Moreover, many policies issued in Malaysia and Singapore include
a clause with regard to Permanent Disablement which is somewhat as
follows:—

“In the event of Permanent Disablement by physical loss or loss of use not
specified above, the percentage of compensation shall be assessed in propor-
tion to the degree of disability as compared with the cases specified without
reference Lo the profession or occupation of the Insured.”
Thus this clause clearly implies that for permanent disablement, one
is not limited to the injuries specified in the Schedule. It can even be
argued that this must be so even if the above clause does not exist as
long as the policy does not make it clear. This reasoning can be based
on the above Scottish decision. Furthermore, a close examination of
the clause would show that the clause is more concerned with the
method of assessment for the non specified injuries. The main pur-
pose of the clause seems to be that in assessing such compensation
the proportion used must be without reference to the profession or
occupation of the Insured. Thus, if for example, a piano player loses
about half an inch of two fingers it will not be in any of the speci-
fied injuries as it does not amount as such to a “loss of finger”. Even
50, as far as the piano player is concerned his loss will be about 100%.
11, (1889) 16 R. 630.
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Then, what this clause seeks to state is that in assessing loss his occu-
pation is not to be considered. Thus, in practice he will probably be
assessed at § — 10%.

EXCEPTIONS

Most policies contain many exceptions. The more important ones
giving rise to legal problems will be considered below.

Intoxication

The policy will not cover an accident whilst the insured is under
the influence of an intoxicating liquor or a drug. It is logical to in-
clude drugs. In fact under the Penal Code intoxication from liquor or
intoxication from drugs is treated on the same level.

Tt will be noted that the policy says “when” or “whilst™. It thus
appears that the word “when™ or “whilst” has a temporal meaning
and no causal relation between the injury and being under the in-
fluence of liquor or drugs would be required. However, the insurance
company will not escape liability by merely showing that the insured
was intoxicated when last seen, especially when some time has elapsed
before the injury or his death./?

Deliberate exposure to needless danger

The policy also would not cover deliberate exposure to needless
danger. This may sometimes be associated with intoxication, but in
most cases would be independent of it. A good example involving the
former situation is the case of Marcel Beller Ltd v Hayden (supra). In
that case the phrase in question was “‘deliberate exposure to excep-
tional danger™ and by “his own criminal act”. It will be recalled that
the deceased died of a motor accident in losing control of his car be-
cause of intoxication. The learned judge however felt that the phrase
“deliberate exposure to exceptional danger” did not apply in this
case as there was no sufficient evidence. The deceased had not
thought about his condition or the risk he was taking. The effect of
alcohol frequently made the victim careless, and his driving was neg-
ligent but not deliberately so. But it was felt that his behaviour did
come under the phrase “‘his own criminal act™.

Reference may also be made to the well known case of Cornish
v Accident Insurance Co Ltd.*® In that case the insured was killed
and run over by a train whilst attempting to cross a main railway line
in broad daylight. At the place he crossed he could have seen the on-
coming train, There was no evidence that he was short-sighted or

12 Sece Haines v Canadian Railway Accident Co (1910) 13, W.L.R. 709,
13. (1889) 23 Q.B.D. at p. 457.
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deaf. Lindley L.J. remarked:

““But there are degrees of negligence, and we are unable to read this policy

as protecting @ man against the consequences of running risks which would

be obvious enough to him if he paid the slightest attention to what he was
doing. In the present case the deceased did in fact expose himself to risk of
imminent death: that is quite clear.”

Suicide or self injury

A person who commits suicide or attempted suicide or inflicts in-
tentional self-injury would not be covered by the policy.

The exception would cover all forms of self-destruction and it
would be immarerial if he was insane at that time, provided that he
understood the physical nature and consequences of his act. How-
ever, it would not cover self-killing by accident, e.g. where a person
drinks poison by mistake. Similarly it would not cover unintentional
self-destruction as where the insured is delirious from fever and
throws himself out of a window.

Engaged in certain hazardous pursuits

Many policies would exclude accident arising from playing foot-
ball for or against a professional club, polo-playing, mountaineering
(with the use of ropes or guides), skiing, bob=leighing, participating
in speed or endurance tests or races of any kind (other than athletics)
or hunting. The policy would also exclude motor cycling or air-travel
(other than as a fare paying passenger by a regular scheduled Airline
Service).

War and hostilities and civil commotion

There would also be a clause exempting liability from accident
due to war, invasion, act of foreign enemy, hostilities (whether war
be declared or not), civil war rebellion, riot, civil commotion, revo-
lution, insurrection or military or usurped power.

CONDITIONS

As in other policies, a personal accident policy contains “condi-
tions™". Some of them will be discussed below.
Change of occupation, pursuits, etc.

The policies usually contain a condition that the insured shall

give immediate notice in writing to the company of any change in oc-
cupation, pursuits or residence and, prior to any renewal of the
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policy, shall give notice in writing of any disease contracted by him
or any physical defect or infirmity by which he has become affected
during the period of insurance.

The changes which must be notified are therefore:

(a) occupation,

(b) pursuits,

(c) residence,

(d) disease,

(e) physical defects, and

(f) infirmities.

An interesting Malaysian decision with regard to notification of
change in occupation or pursuits are the cases of Leong Chee Yeong
v China Insurance Co Lid; and Leong Chee Yeong v The Eastern
United Assurance Corporation Ltd. ' Both cases were apparently
heard together as it related to the same incident. The insured had ap-
parently a personal accident policy with each of the above companies.
The particulars given by him in respect of the two policies were also
similar. He had stated that there was nothing hazardous about his oc-
cupation or pursuits. However, before his death he became an Hono-
rary Inspector in the Auxiliary Police Force. He received his certifi-
cate of appointment on 24th April 1951, and died three days later
on 27th April, 1951, when someone threw a hand grenade whilst
making an inspection. He had not informed either of the companies
of this additional occupation and accordingly both companies denicd
liability on grounds of breach of warranty. It was held that on a con-
struction of the policies the companies were not liable. The Court
pointed out that it was a court of law and not a court of morals and
expressed sympathy for the insured’s representative as follows:

“I need hardly say that [ have felt the greatest possible human sympathy

with the plaintiff and that it is with very great regret that I have found my-

self compelled to give judgment against her.” (Thomson 1.).

Arbitration

Like other policies one also finds an arbitration clause in personal
accident policies. The policies usually state that “all differences™ are
to be referred to arbitration. Thus, this would cover differences as 10
liability as well as quantum. It is respectfully submitted that this may
well lead to unsatisfactory situations where the denial of liability in-
volves questions of construction which are substuntially questions of
law. In such a case it is desirable in practice to go straight to a Court

140 (1952) M.LJ. 246,




PERSONAL ACCIDENT INSURANCE 203

as the decision of the arbitrator will usually be attempted to be set
aside for errors of law apparent on the record, The idea of “‘finality™
in arbitrations hardly holds good in such a situation.”®

Conditions precedent to liability

One important clause in the policy is that the observance of the
conditions in the policy shall be a condition precedent as to liability.
This means that if any of the conditions in the policy are not ful-
filled, the company would be able to avoid liability.

D. ACCIDENT CLAIMS
FORMALITIES

1t will be a condition in any accident policy that the notice of in-
jury must be given to the company in writing. The language used
may vary from “immediately™ to “‘as soon as possible”, or it may
specify a definite period such as 21 days from the date of the occur-
rence.

It is thus important that the notice be given in writing and be
given within the time mentioned or specified in the policy .

The insured or his/her representatives will also be required to give
“affirmative proof” of the accidental cause of the death or injury.
All certificates, information and evidence required by the company
shall be furnished at the expense of the insured or his legal represen-
tatives and shall be of such form and of such nature as the Company
may prescribe.

MEDICAL EXAMINATION AND POST MORTEMS

The policy will also specify that the insured shall submit to a
medical examination as often as may be required on behalf of the
Company. This will be at the expense of the company. In the case of
death the company will also be entitled to arrange for a post-mortem
at its own expense.

In practice problems may arise as Muslims will often desire a
quick burial and it is quite possible that this aspect as to post-mor-
tem may be forgotten. Morcover, if the period is specified it would
appear that legal representatives are within their rights to notify
within that period; and this will often be after the burial.

15. Note that England has recently changed its Arbitration Act to be morc in line with
European law on arbitration. Thus the idea of “finality” is given more weight and it
would not be possible to set aside the award on previously accepted gounds. See the
English Arbitration (Amendment) Act, 1979,



204 THE INSURANCE LAW OF MALAYSIA

As to medical examination what often happens is that the in-
sured will also have himself examined by his own doctor as well.
Again, the assessment of the injury will differ between the medical
examiner for the insured and the medical examiner for the insurance
company. For example, a person may sustain an injury to the shoul-
ders. The doctor for the insured may assess at 40% while the doctor
for the insurance company may well assess at 20%.

AMOUNT CLAIMED

The amount claimed would depend on the scale of compensation
or the scale of benefits which are set out in the Schedule of any par-
ticular policy.

A specific sum will always be specified for death. Certain policies
will also specify specific sums for loss of one limb or eye, or loss of
two limbs or eyes or of one limb and one eye. It may further be
specified that in respect of such injuries where a specific sum is men-
tioned, the death or loss must occur within 12 calendar months of
the accident.

There may be some confusion, because lower down in the scale
where permanent disablement is dealt with, loss of arm or loss of
hand may be expressed as a percentage. Thus questions may arise as
to what is the difference between “limb” and an “arm™ or a “leg”.
To avoid this confusion most policies define a “limb”. Thus, loss of a
limb means total loss by physical severance of hand or foot. It would
therefore appear that an “arm™ is different from a “hand”, and a
“leg” is also different from a “foot”, Thus a person whose hand is
severed will be paid a specific sum for loss of “limb”. If his arm
(which includes his hand) is severed will he be paid a specific sum or
as a percentage? Perhaps things can be made clear to the insured at
the time of insurance.

In a previous section of this Chapter it has already been men-
tioned that difficult questions of interpretation may arise where the
jury received is not specifically mentioned in the scale of compen-
sation or the scale of benefits

Lastly, it should be mentioned that Temporary Total Disable-
ment and Temporary Partial disablement will usually be paid by the
week. Temporary Total Disablement is understood (and sometimes
defined) to mean disablement from engaging in or giving attention
to profession or occupation of any kind. Temporary Partial Disable-
ment is understood (and sometimes defined) as partial disablement
from engaging in or giving attention to the Insured’s ordinary profes-
sion or occupation




CHAPTER X
MARINE INSURANCE
A. SCOPE AND IMPORTANCE

Marine Insurance is a very wide area of insurance. In Malaysia, it
may not yet be regarded as important as Life Insurance, but in view
of the existence of many sea-ports in East and West Malaysia which
handle both the export and the import trade, its importance will con-
tinue to rise.

Moreover, there have been significant changes in shipping law and
the law and practice relating to international banking. These changes
will inevitably have some effect on the practice of marine insurance.
Thus, for example, containerisation has brought about changes in
marine insurance law and practice. Therefore an “All risks™ policy no
longer covers the same risks in cases of container shipment.

It is also mainly in marine insurance that one sees the importance
of Lloyds Brokers. Thus, one may see some difference in the policies
issued by ordinary companies and policies issued by Lloyds under-
writers.

Another important thing to realise is that the Insurance Act of
Malaysia has little application to the law of Marine Insurance. Under
s. 3 and s. 5 of the Civil Law Act, the Law applicable would be the
English Marine Insurance Act, 1906. By the same reasoning, the prin-
ciples of the Marine Insurance (Gambling Policies) Act 1909 should
be applicable but it is difficult to see how the penal section formu-
lated by that Act can be enforced by criminal courts in Malaysia.

The Marine Insurance Act, 1906 provides a standard policy
known as Lloyds S.G. Policy’ which the parties may adopt if they so
desire whether they insure the risks with underwriters at Lloyds or
elsewhere.

Those businessmen dealing with exports or imports may also find
it profitable to refer to a publication prepared by the International
Chamber of C which has ters in Paris entitled
Tables of Practical Equivalents on Marine Insurance. In this publica-
tion, the similarities and differences existing in marine insurance
terms, clauses and covers in 13 important centres of the world are

analysed and compared from the Marine Insurance point of vie
T SG. means Ship and Goods.
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B. MARINE INSURANCE POLICIES

THE INSURANCE CONTRACT
The Slip

The contract for marine insurance is usually evidenced by a
policy. Where Lloyds brokers are used the contract may be evidenced
by what is called a “Slip™. This xs a document where the broker
writes the ials of the prop in ¢ abbre-
viation. He then takes it to Lloyds or a marine insurance company.
An insurer, who is prepared to accept part of the risk, writes on the
slip the amount for which he is willing to insure and adds his initials;
this is known as “writing a line”. The slip is then taken by the broker
to other insurers who successively likewise write lines until the whole
risk is covered. It is important for the broker to secure a good ““lead™,
because the second and following underwriters are more willing to
accept the risk if the lead is a well known name,

The “slip” is recognized in s. 21 of the Marine Insurance Act and
it is immaterial whether the policy is issued or not. It is also admis-
sible in evidence under s. 89 of the act.

Cover Notes

After the risk is covered the broker will send a memorandum of
the insurance effected which assumes the form of an open or closed
cover note. A closed cover note is sent where full particulars of the
cargo and shipment are known and therefore the insurance has been
made definite. An open cover note is sent by the broker where the
instructions obtained are not very definite. This would happen where
the assured requires a ““floating policy™ or “open cover”*, or where
he reserves the right to give ““closing instructions™.

Certificate of Insurance

Besides the broker’s cover notes mentioned above certificates of
insurance are also used where a marine insurance contract has been
entered into. It is frequently used where an open cover has been ob-
tained. The first part recites the main terms of the open cover under
which the goods are insured. The second part contains the declara-
tion of the goods stating the value insured and other particulars such
as marks and numbers. The certificate may be signed by the insu-
rance broker or by the insured himself.

2. These terms will be explained below.
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Letters of Insurance

Letters of insurance are addressed by the seller (the assured) to
the buyer confirming that insurance has been effected. They have no
status in law but would be admissible in law against the seller if there
is litigation.

NECESSITY OF A POLICY

Generally speaking, a marine policy is necessary although the
documents mentioned ahove may indicate that a contract has been
concluded. Sections 22 and 23 of the Marine Insurance Act are as
follows:

22. Subject to the provisions of any statute, a cantract of marine insurance
is inadmissible in evidence unless it is embodied in a marine policy in
accordance with this Act. The policy may be executed and issued either
at the time when the contract is concluded, or afterwards.
. A marine policy must specify —>
(1) The name of the assured, or of same person who effects the insu-
rance on his behalf:

(2) The subject-matter insured and the risk insured against:

(3) The voyage, or period of time, or both, as the case may be, eovered
by the insurance:

(4) The sum or sums insured:

(5) The name or names of the insurers.

VOYAGE AND TIME POLICIES
Section 25 distinguishes between time and voyage policies and is

us follows:*#

e

25, (1) Where the contrict is to insure the subject-matter a1 and from
or from one place 1o another or others, the policy is called a “voy-
age policy,” and where the contract is o insure the \ub]ul mmer
for # definite period of time the policy is called a “time policy
A contract for both voyage and time may be included in the sume
policy.

(2) Subject 1o the provisions of section eleven of the Finance Act,
1901, & time policy which is made for any time exceeding twelve
months is invalid.

VALUED AND UNVALUED POLICIES

27. (1) A policy may be cither valued or unvalued.

2. Note that this section fras heen amended by the English Finance Act 1959, 8th Sche-
dule, Part 1L
2B, This saction has also been amended at the same time as above,
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(2) A valued policy is 4 policy which specifies the agreed value of the
subject-matter insured.

(3) Subject to the provisions of this Act, and in the absence of fraud,
the value fixed by the policy is, as between the insurer and assured,
conclusive of the insurable value of the subject intended to be in-
sured, whether the loss be total or partial.

(4) Unless the policy otherwise provides, the value fixed by the policy
is not conclusive for the purpose of determining whether there has
been a constructive total loss.

28, An unvalued policy is a policy which does not specify the value of the
subject-matter insured, but, subject to the limit of the sum insured,
leaves the insurable value to be subsequently ascertained, in the manner
herein-before specified.

As will be seen in s. 27(3), the value fixed in the valued policy
will be conclusive of the insurable value of the subject insured. How-
ever, in the case of an unvalued policy, the value of the insured goods
have to be proved by production of invoices, vouchers, estimates and
other evidence. In such a policy, the insurable value of goods or mer-
chandise is the prime cost of the goods, plus the expenses of and inci-
dental to shipping and the charges of insurance upon the whole.

1t should also be pointed out that the difference between the two
types of policies is of practical importance. In a valued policy, the
buyer’s anticipated profits can be added by adding a percentage to
the invoice value. In an unvalued policy, the buyer’s anticipated pro-
fits cannot be included in the insurable value. It will thus be seen
that in modern trade valued policies are the rule and unvalued poli-
cies are rarely used.

FLOATING POLICIES

Section 29 of the Act contains the following provisions with re-

gard to floating policies:

29. (1) A floating policy is a policy which describes the insurance in gene-
ral terms, and leaves the name of the ship or ships and other parti-
culars to be defined by subsequent declaration.

(2) The laration or ions may be made by in-
dorsement on the policy. or in other Customary manner.

(3) Unless the policy otherwise provides, the declarations must be
made in the order of dispatch or shipment. They must in the case
of goods, comprise all consignments within the terms of the po-
licy, and the value of the goods or other property must be honestly
stated, but an omission or erroneous declaration may be recti-
fied even after loss or arrival, provided the omission or declaration
was made in good faith.
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(4) Unless the policy otherwise provides, where a declaration of value
is not made until after notice of loss or arrival, the policy must be
treated as an unvalued policy as regards the subject-matter of that
declaration.

It will be seen that this type of policy is of great importance in
international trade and is a convenient method of insuring goods
where a number of similar transactions are intended.

Unless the policy otherwise provides, the insured must declare all
cargoes within the terms of the policy. Similarly, the insurer cannot
refuse an individual risk which comes within the terms of the policy.
The mutual obligations of the insured and insurer are expressed as
follows in the Institute Standard Conditions for Floating Policies®:

“It is 4 condition of this insurance that until completion of the contract the

assured is bound to declare hereunder each and every shipment without ex-

ception whether arrived or not, underwriters being bound to accept same up
to but not exceeding the amount specified herein.”

A floating policy often contains a clause requiring the insured to
make declarations of shipment as early as possible. It has been held
In Union Insurance Society of Canton Ltd v GeorgeWills and Co*
that an insured who did not make a declaration at the earliest pos-
sible moment was not entitled to recover under the policy for loss
suffered by him.

1t should also be remembered that a floating policy is not a time
policy but really an aggregation of voyage policies. However, it is
often a valued policy. It usually contains a clause about the declara-
tion of value which insured has to make when declaring the particu-
lars of shipment.

OPEN COVERS

In international trade, the open cover, combined with the issue
of insurance certificates, has become a very popular form of insu-
rance. It is another method of effecting general insurance for recur-
ring shipments where details cannot be known when the insurance is
effected. By virtue of this cover the underwriter undertakes that he
will subsequently issue duly executed floating or specific policies
within the terms of the cover. Open covers sometimes embody the
Institute Standard Conditions for Open covers which are worded in

3. The Institute of London U adopt and publish ised clauses. The
Ingtitute has a Technical and Clauses Committee which had drafted & great number of
cluuses. The clauses are constantly revised and are obtainable in book form or as sepa-
rate slips.

4. (1916) AC. 281,
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the same way as the Institute Standard Conditions for Floating poli-
cies except that they use the words “open cover” instead of “floating
policies™.

The essential difference between a floating policy and open cover
is that in a floating policy the insured *“*buys™ a fixed insurance cover
which is written off as declarations are made. But in the case of an
open cover the insurance does not run out but covers (within time
and other limits) every shipment falling in within the terms of the
cover.

BLANKET POLICIES

Sometimes. a trader may find it inconvenient to make declara-
tions of individual shipments as required under floating policies and
open covers. He may therefore take out a “blanket policy™ which
usually provides that he need not advise the insurer of the individual
shipments and that a lump sum i shall cover all shi

C. RISKS COVERED IN MARINE POLICIES
INTRODUCTION

Marine policies are usually taken to cover cargo or the ship. In
the former case they are known as “‘cargo policy”™ and in the latter
case they are known as “hull policy™.

Whether it be a cargo policy or hull policy, it will cover the risks
which are mentioned in the policy as follows:

TOUCHING the Adventures and Perils which the Assurers are contained to
bear and do take upon themselves in this Voyage, they are of the Seas, Men-
of-War, Fire, Enemies, Pirates Rovers, Thieves, Jettisons, Letters of Mart
and Countermart, Surprisals. Takings at Sea, Arrests, Restraints and Detain-
ments of all Kings, Princes and People, of what Nation, Condition, or Qua-
lity soever, Barratry of the Master and Mariners, and of all other Perils
Losses and Misfortunes. that have or shall come to the Hurt, Detriment or
Damage of the said Goods and Merchandises or any Party thereof: and in
case of any Loss or Misfortune, it shall be lawful to the Assured, their
Fuctors, Servants and Assigns, 1o sue, labour, and travel for, in and about
the Defence, Safeguard and Recovery of the said Goods and Merchandises
or any Part thereof without Prejudice to this Assurance and to be reim-
bursed the Charges whereof by the Assurers. And it is especially declared
and agreed that no acts of the Assurer or Assured in recovering, saving, or
preserving the property assured shall be considered as a waiver or acceptance
of abandonment. And it is agreed by us, the Assurers, that this Writing or
Policy of Assurance shall be of as much Force and Effect as the surest
Writing or Policy of Assurance heretofore made in Lombard Street, or in the
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Royal Exchange, or elsewhere in London.

1. Warranted free of capture, seizure, arrest, restraint or detainment, and
the consequences thereof or of any attempt thereat; also from the con-
sequences of hostilities or warlike operations, whether there be a decla-
ration of war or not, but this warranty shall not exclude collision, con-
tact with any fixed or floating object (other than a mine or tarpedo),
stranding, heavy weather or fire unless caused directly (and indepen-
dently of the nature of the voyage or service which the vessel concemned
or, in the case of 4 collision, any other vessel involved therein, is perfor-
ming) by & hostile act by or against a belligerent power, and for the
purpose of this warranty “power” includes any authority maintaining
naval, military or air force in association with a power.

Further anted free from the es of civil war,
rebellion, insurrection, or civil strife arising therelrom, or piracy.

Note that in a hull policy, instead of the phrase “of the said goods
and Merchandises or any Party thereof”, the phrase “the subject-
matter of this Assurance’ would normally appear.
In the case of a cargo policy one may find additional warranties
such as:
Warranted free of loss or damage
(a) caused by strikers, locked-out workmen, or persons taking
part in labour disturbances, riots or civil commotions.
(b) resulting from strikes, lockouts. labour disturbances, riots or
civil commotions,

WARRANTY

It will be seen that the policy uses the terms “warranty™ or “war-
ranted fi Warranty has a special meaning. Section 33, 34 and 35
explain the nature of a warranty, the effect of breach of warranty
and express warranties. They are reproduced below.

33. (1) A warrantly, in the following sections relating to warranties, means
4 promissory warranty, that is Lo say, a warranty by which the as-
sured undertakes that some particular thing shall or shall not be
done, or that some condition shall be fulfilled, or whereby he af-
firms or mnegatives the existence of a particular state of facts.

(2) A warranty may be express or implied.

(3) A warranty, as above defined, is a condition which must be exactly
complied with, whether it be material to the risk or not. If it be
not so complied with, then, subject to any express provision in the
policy, the insurer is discharged from liability as from the date of
the breach of warranty, but without prejudice to any liability in-
curred by him before that date.

34, (1) Non-complignce with a warranty is excused when, by reason of
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change of circumstances, the warranty ceases to be applicable to

the circumstances of the contract, or when compliance with the

warranty is rendered unlawful by any subsequent law.

2) Where a warranty is broken, the assured cannot avail himself of the
defence that the breach has been remedied, and the warranty com-
plied with, before loss.

(3) A breach of warranty may be waived by the insurer.

35. (1) An express warranty may be in any form of words from which the

intention ta warrant is to be inferred.

(2) An express warranty must be included in, or written upon, the
policy, or must be contained in some document incorporated by
reference into the policy.

(3) An express warranty does not exclude an implied warranty, unless
it be inconsistent therewith.

It will be seen that in marine insurance the word “warranty™ is
used in a contradictory and confusing manner. First, it is used to de-
note a condition to be fulfilled by the insured. This type of warranty
is known as promissory warranty. They are therefore promises by the
assured that certain facts exist. Thus, using the general terminology
of the law of contract, they are in fact “conditions™, which, if not
exactly complied with, entitle the insurer to disclaim liability from
the date of their breach (s. 33(3)).

Secondly, the term warranty is used to denote a mere limitation
on, or exception from, the general words of the policy. They are
known as an executive warranty, by which an insurer obtains exemp-
tion from liability in the indicated circumstances. These warranties
are expressed by the words “*warranted free . ........ . This phrase
means that the risk is not covered. Thus, one can find out by exami-
ning the policy as to what risks are not covered.

It is therefore suggested that those who take out marine policies
carefully consider what is “warranted free” so that they may have a
clear idea of the protection which the policy provides.

PERILS OF THE SEAS

Among the perils covered by the insurance policy is perils of the
seas. It is therefore important to know what “perils of the seas™
means. Rule 7 of the Rules for Construction of Policy attached to
the Marine Insurance Act is as follows:

“The term “perils of the seas” refers only to fortuitous accidents or casual-

ties of the seas. It does not include the ordinary action of the winds and

waves.”
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One may therefore consider some decisions relating to perils of the
seas. An interesting decision is that of the English House of Lords in
Mountain v Whirtle®. In that case there was a policy of marine insu-
rance for the plaintiff’s h boat. The k hoat was y
towed by a tug to have her cleaned, and to have her underworks
examined for repairs. On arrival at the place of repair it was found
that about 4 feet of water had entered it, and as more water came in,
the houseboat ultimately sank. It was found that some of the seams
above the waterline were defective and had opened, and that the bow
waves made by the tug and tow raised the water to the level of the
defective seams, and that made the water enter and caused the boat
to sink. The trial judge gave judgment for the plaintiff holding that
the vessel had been lost by a peril of the sea. The said judgment was
affirmed by the Court of Appeal. On further appeal to the House of
Lords, both decisions of the lower Courts were affirmed. In the
course of his speech, Lord Birkenhead L.C, stated:

*. . The elements which are nccessary to form a sea peril have frequently
been collected and explained in this House. But it is no longer necessary, un-
less for purposes of illustration, to go further than the statutory provisions
of the Marine Insurance Act: that the term “perils of the seas™ refers only
to fortuitous accidents or casualties of the seas, and does not include ordi-
nary actions of winds or waves. In my opinion the incidence and dimensions
of the wave in question amounted to a fortuitous casualty of the seas and
were not accounted for merely by the ordinary action of winds or waves.”
An interesting local decision is that of Pana Vana Letchumanan Chet-
tiar v The Jupiter General Insurgnce Co Ltd®. This was a case where
cinematograph films carried on deck were damaged by sea water used
in washing decks. It was held that the damage had been caused bya
peril of the sea. Horne J. stated in his judgment as follows:

“Washing decks is incidental to the navigation, for ships must be kept clean
and the decks need to be wetted down. It is 2 wooden deck, and as the
master has described, must periodically be scrubbed and holystoned. It is
not to be anticipated that in the course of these operations even with the
ordinary use of a hose pipe, that sea water will get into these trucks which
are stowed upon dunnage and covered by tarpaulin

1 therefore find that the damage had been caused by a peril of the sea.”
It should further be noted that in practice it is not only impor-
tant to know what are perils of the sea, but also to find out whether

5. (1921) LAC. 615,
6. (1939) 8. M.L.J. (S.S.R). (Singapore Suit).
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the loss was proximately caused by such a peril. Moreover the term is
perils of the seas and not perils on the seas. Thus, perils of the seas is
merely a type of maritime peril; there are other maritime perils enu-
merated in the policy and these will be considered below.

MEN-OF-WAR

This term is of ancient origin and means vessels used for war or
attack. Thus all warships would now come under the term “men of
war”. They include warships of all nationalities whether friend or
foe.

FIRE

Strictly speaking fire is not a maritime peril. However it is to be
found in the “Perils Clause™ of every standard policy. It includes loss
by smoke and water used to extinguish fire as well as damage by fire
itself. Loss by lightning is also included under the term “fire”. Not
only is damage caused by accidental fire recoverable, but also damage
caused by fire due to negligence of the master or crewis recoverable.
However, the policy would generally exclude loss by fire resulting
from sponaneous combustion and certain other causes.

ENEMIES

This term includes. on the outbreak of war, all kinds of enemy
activities be it in the air, and on land or sea.

PIRATES

Rule 8 of the Rules for Construction of Policy states that the
term “pirates” includes passengers who mutiny and rioters who at-
tack the ship from the shore. This definition is far from exhaustive.
However it is not easy to define this term. It would cover loss caused
by ders plundering indiscrimi for their own personal ends.
In general terms any “forcible robbery at sea” would be piracy.”

ROVERS

The meaning of this term is akin to that of piracy. It is an old ¢x-
pression, denoting freebooters who roamed or ‘roved’ on the high
seas, in the hope that they would come across some vessel laden with
valuable cargo which they could board and rob,

7. See the dicta of Kennedy L.J in Republic of Bolivia v Indemnity Mutual Maritime As-
sociation Co: [1909] 1. K.B. 785. C.A.
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THIEVES

Rule 9 of the Rules for Construction of Policy states that the
term “thieves” does not cover clandestine theft, or theft committed
by anyone of the ship’s company, whether crew or passengers. It will
therefore cover forcible theft, i.e. robbery and not petty theft or pil-
ferage. Note however Pilferage is now expressly covered in the policy.

JETTISON

This means the intentional throwing overboard of cargo or any
part of the vessel's equipment in order to lighten or relieve her when
she isin peril,

LETTERS OF MART AND COUNTERMART

This is an ancient expression meaning State-authorised commis-
sions granted to individuals. The holders of such commission were
empowered to assail and capture, or to effect reprisals on an enemy’s
merchant shipping. This term is of little significance today.

SURPRISALS
The meaning of this term is usually associated with capture,
TAKINGS AT SEA

This would seem to relate to the stopping in war time, and taking
into port for i of neutral h vessels i of
carrying contraband of war to an enemy.

ARRESTS, RESTRAINTS AND DETAINMENTS

Rule 10 of the Rules for Construction of Policy states that the
term “arrests etc: of Kings, princes and people” refers to executive or
political acts and does not include a loss caused by riot or by ordi-
nary judicial process.

BARRATRY

Rule 11 of the Rules for Construction of Policy states that the
term “‘barratry” includes every wrongful act wilfully committed by -
the master or crew to the prejudice of the owner, or, as the case may
be, the charterer. However, the definition dves not profess to be ex-
haustive.
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The case of The Freighter “Kien Kung™® seems to be the only re-
ported local case where the issue of barratry was raised. In that case
the plaintiffs alleged that the goods which they had shipped on the
Freighter “Kien Kung™ (which had apparently sunk) had been lost
either due to perils of the sea or by barratry of the master and
mariners. The trial judge (Buttrose 1.) did not accept either of the
above contentions. With regard to barratry he held that there was no
evidence to support this contention. There was nothing to show that
the master or crew had any motive for scuttling her. He pointed out
that conduct to be barratrous must be in fraud of the ship owners or
cargo owners and not in complicity with them. He therefore held
that there was no operative motive to lead the master and crew to
sink the ship on their own account.

ALL OTHER PERILS

Rule 12 of the Rules for Construction of Policy states that the
term “all other perils” includes only perils similar in kind to the
perils specifically mentioned in the policy.

D. CAUSA PROXIMA AND MARINE INSURANCE
MEANING AND SCOPE OF

The doctrine of proximate cause is well expressed by the latin
maxim causa proxima, non remota, spectatur. This roughly means
that it is the proximate cause and not the remote cause that must be
looked into. This principle therefore protects underwriters against
claims for indirect and consequential losses. One of the basic tenets
of this principle is that instead of having regard merely to the nearest
cause in a chain of events or causes. predominance and efficiency are
to be given greater weight.

STATUTORY PROVISIONS

Section 55 of the Marine Insurance Act recognises the doctrine
of causa proxima. 1t also enumerates what it considers as something
which is not proximately caused.

35. (1) Subject to the provisions of this Act, and unless the policy other-
wise provides, the insurer is liable for any loss proximately caused
by a peril insured against, but, subject as aforesaid, he is not liable
for any loss which is not proximately caused by a peril insured
against.

8. [1965] 2 M.LJ. 60.
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(2) In particular, —

(a) The insurer is not liable for any loss attributable to the wilful

misconduct of the assured, but, unless the policy otherwise
provides, he is liable for any loss proximately caused by a peril
insured against, even though the loss would not have happened
but for the misconduct or negligence of the master or crew;
Unless the policy otherwise provides, the insurer on ship or
goods is not liable for any loss proximately caused by delay,
although the delay be caused by a peril insured against;
Unless the policy otherwise provides, the insurer is not liable
for ordinary wear and tear, ordinary leakage and breakage, in-
herent vice or nature of the subject-matter insured, or for any
loss proximately caused by rats or vermin, or for any injury to
machinery not proximately caused by maritime perils.

SOME RELEVANT CASE LAW

There are many decisions on causa proxima in marine insurance
law. They are however rough and ready applications of the rule to
particular facts and it is understandable that some of the decisions
are difficult to reconcile. In many cases it will be seen that there are
more than one causes or perhaps more accurately “inter-acting”
causes. In such cases the efficient or dominating cause and not neces-
sarily that one nearest in time is deemed to be the proximate cause.

(b

¢

()

Inman Steamship Co Ltd v James Bischoff and Others®

This is one of the older cases decided by the English House of
Lords. There the question was whether the pecuniary loss suffered
by the owners was “‘caused” by perils of the sea. The subject matter
of the insurance was on “freight outstanding”, and the perils insured
against were the usual perils including perils of the sea. The ship in
question was carrying troops and stores and during the voyage struck
upon a rock. She therefore became incapable of performingefficiently
the services of a transport vessel till the injuries received were repaired.
The ship struck upon the rock on 21st March 1879 and did not re-
ceive any pay from the Government till 20th May 1879.

Brett L.J. who decided the case held against the underwriters.
The Court of Appeal reversed his judgment and on further appeal to
the House of Lords the House affirmed the decision of the Court of
Appeal.

Lord Blackburn remarked that the Court of Appeal went on the
doctrine of “causa proxima”. However he felt that “these are matters

9. (1882)7.A.C.670.
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which are very apt to lead us into philosophical mazes”. He also
thought it was best to keep clear of such philosophical mazes. Ac-
cordingly he took the view that the issue in the case was not what
was the proximate cause of a loss of freight, but whether there was
any loss of freight.

AM_.K. Raman Chitty and Anor v Chuah Eu Kay and Orsi®

This is an old Penang case. One of the conditions in a Chitty In-
surance and Mortgage Bond was that the mortgagees would bear the
loss if the mortgaged ship became an absolute total loss due to
foundering, but a loss by all other perils including collision, would
fall on the mortgagors. The mortgaged ship came into collision with
another ship and foundered within a few minutes. Law J. the trial
Jjudge held that the loss did not appear to be an absolute total loss
and the Plaintiffs (mortgagees) should succeed. He further held that
the vessel insured was lost by foundering and that the foundering was
due to the collision. Therefore, if the vessel was an absolute total
loss, then the Defendant (mortgagors) would succeed. On Appeal,
the view of Law J. that the foundering was the direct and immediate
cause of the loss was confirmed. It was held that the foundering was
the causa proxima, and that the collision was causa remota. Accor-
dingly, a new trial was ordered as to whether the vessel was an abso-
lute total loss or not,

Leyland Shipping Co. Ltd. v Norwich Union Fire Insurance Society
Led M

In that case a ship was torpedoed while on a voyage from South
America to Havre. However, with the aid of tugs she was able to
reach Havre. A gale then sprang up and she began to bump against
the quay. The harbour authorities had her removed to the outer
breakwater as they were afraid that she might sink and block the
quay. While moored at the latter place she hit the ground with each
ebb tide, but floated again with the flood. Ultimately, the bulkheads
gave way, and she sank and became a total loss. The msurancc policy
contained 4 warranty against “all consequence of hostilities”.

It was held by Rowlatt J. who tried the case that the loss was a
loss by hostilities and the insurance company (respondents) were not
liable. The said judgment was affirmed by the Court of Appeal, with

10. (1897)4.S.S.L.R.53.
11 [1918] AC. 350.
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Scrutton L.J. doubting but not dissenting. On further appeal to the

House of Lords the decision of the Court of Appeal was confirmed.

Tt was held that the grounding was not a novus causus interveniens,

and that the torpedoing was the proximate cause of the loss. Lord

Finlay L.C. in the course of his speech from the woolsack stated :
*“. . . In taking the vessel to the anchorage near the Batardeau, the best prac-
ticable course was adopted 1o save her. The effort was successful. She sus-
tained further damage there owing to the fact that in consequence of the in-
jury by the torpedo she took the ground forward at low tides, She was con-
sequently strained severely by the motion of the seas, and this, coupled with
the weakened condition of the bulkhead caused by the explosion, led 10 her
ultimate break-up. Such circumstances do not prevent the injury by the tor-
pedo from being the proximate cause of the loss; indeed they appear to me
toestablish that the loss was a direct consequence of hostilities.”

Canada Rice Mills v Union Marine and General Insurance Co. Ltd!*

In this case a floating policy was issued to the Appellants with re-
gard to shipments of rice. The rice was shipped on the “Segundo™
from Rangoon to Columbia. Although the ventilation system was
sufficient, certain ventilators were not opened. The rice heated and
fermented and thereby caused damage. One of the questions which
arose was whether the closing of some ventilators was the causa pro-
xima of the loss.

The trial judge found in favour of the plaintiffs (appellants). The
Court of Appeal (by a majority) set aside the judgment as they took
the view that the loss was not caused by any perils of the sea. Their
view was that the causa proxima was the deliberate act of the master
in closing some of the ventilators due to bad weather, and to pre-
vent the incursion of sea water. The Privy Council reversed the judg-
ment of the Court of Appeal and held that the loss was due to a peril
of the sea and was recoverable as such. Lord Wright in the course of
his opinion remarked:

.. . But it is now established by such authorities as [1918] Al and
many others that causa proxima in insurance law does not necessarily mean
the cause last in time but what is “in substance™ the cause, per Lord Finlay
at p. 355, or the cause “'to be determined by commonsense principles”, per
Lord Dunedin at p. 362.”

12. ALR. 1941 P.C.68.
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E. SEAWORTHINESS

IMPORTANCE OF

It is of course important that a ship which is insured is to be sea-
worthy. No insurer would like to insure a ship which is not sea-
worthy. Seaworthiness is not only important for the insurer who in-
sures the ship but also the insurer who insures the cargo. This is be-
cause an unseaworthy ship is very likely to cause damage or loss to
cargo in one way or another. A reference to any book on marine in-
surance will show that seaworthiness was an implied warranty to
every voyage policy long before the passage of the Marine Insurance
Act, 1906. The warranty however applies only to the commence-
ment of the voyage, or to each distinct “stage” of the voyage. At
one time it was thought that even the omission to employ a pilot ai
any stage where pilotage was pulsory constituted thi-
ness, This is however no longer good law today.*®

STATUTORY PROVISONS

The present statutory provisions relevant to Malaysian marine in-
surance law is embodied in ss. 39 and 40 of the Marine Insurance Act
which deals with seaworthiness of ships and goods.

“39. (1) In a voyage policy there is an implied warranty that at the com-
mencement of the voyage the ship shall be seaworthy for the pur-
pose of the particular adventure insured.

(2) Where the policy attaches while the ship is in port, there isalso an
implied warranty that she shall, at the commencement of the risk,
be reasonably fit to encounter the ordinary perils of the port.
Where the policy relates to voyage which is performed in diffe-
rent stages, during which the ship requires different kinds of or
further preparation or equipment, there is an implied warranty
that at the commencement of each stage the ship is seaworthy in
respect of such preparation or equipment for the purposes of that
stage.

(4) A ship is deemed to be seaworthy when she is reasonably fit in all
respects to encounter the ordinary perils of the seas of the adven-
ture insured,

In a time policy there is no implied warranty that the ship shall
be seaworthy at any stage of the adventure, but where, with the
privity of the assured, the ship is sent to sea in an unseaworthy

3

(

)

13. See for example the case of Law v Hollingworth (1797) 7.T.R. 160 which was disap-
proved in Dixon v Sadler (1839) 5 M & W at p. 900.
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state, the insurer is not liable for any loss attributable to unsea-
worthiness.
40. (1) In a policy on goods or other moveables there is no implied war-
ranty that the goods or moveables are seaworthy.
In a voyage policy on goods or other moveables there is an im-
plied warranty that at the commencement of the voyage the ship
is not only seaworthy as a ship, but also that she is reasonably fit
1o carry the goods or other moveables to the destination contem-
plated by the policy.

(2

It will therefore be seen that there is an implied warranty only at
the commencement of the voyage that the ship is seaworthy; and this
applied only to a voyage policy. However there is no implied war-
ranty that the goods or moveables put on board a ship are themselves
seaworthy.

1t should also be noted that the state of seaworthiness is a rela-
tive concept and not an absolute one. It is to be considered with re-
gard to the particular voyage and the particular adventure. Thus &
ship which is seaworthy for a river may not be seaworthy for the
high seas.

With regard to goods which are shipped, the question of sea-
worthiness may lead to some confusion. For example, a ship may be
seaworthy as between the shipowner and the insurer of the ship.
However, it may be unseaworthy as between the shipowner and the
shipper of a particular cargo such as frozen meat which may require
special freezing apparatus but does not affect the safety of the ship.

Chaimers *# gives an amusing example of a ship which takes on
board a consignment of apes. If the apes are insured, then the ship
must, for the purposes of the policy on apes, be reasonably fit to
carry the animals safely to their destination, that is to say, she must
be “ape-worthy™ as well as being seaworthy qua ship

SOME RELEVANT CASE LAW

Coopan Chetty and Anotherv Bain'®

This is an old Penang case where the question of seaworthiness
was one of the issues in the case. The facts briefly were that Mr. Bain
was the agent of the Netherlands India Sea Insurance Company, He
had agreed to grant marine policies to the Defendants in respect of
goods which was intended to be shipped on board the ship “*Alert”.
After the goods had been put on board and the ship had sailed, he re-
fused to grant the policies on the ground that the ship was unsea-
T3 Tvamy, Chalmers Marine Tisurance At 1906, 8t ed, 1976, 60
15. (1862) Leic, 170,
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worthy at the time it sailed. He relied on the implied warranty of the
insured that the ship was seaworthy. The learned Recorder however
skirted the issue of seaworthiness by deciding that the defendant was
merely an agent and that it was for the principals (the Insurance Co)
to perform the contract, and not for him to perform it.

Lindsay & Others v Klein & Others*®

This is a House of Lords decision. The steamship Tatjana started
on a voyage from Libau to Leith with a general cargo. A few hours
after she had put to sea her feed pumps broke down and a donkey
engine had to be used. She met with bad weather which resulted in
damage to ship and cargo, and had to put into Elsinore for repairs.
Further particular charges were incurred in Elsinore. The shipowners
claimed to recover contribution from the cargo owners and the First
Division of the Court of Session of Scotland held in favour of the
shipowners. With some doubt, the Court had held that the ship was
seaworthy when she sailed from Libau. The decision was later reversed
by the House of Lords and it was held that on the facts the ship was
not seaworthy. It was further held that the burden of proving sea-
worthiness at the commencement of the voyage was on the ship-
owners. Lord Shaw of Dumfernline however pointed out that though
the burden of proof is on the person alleging it, certain presumptions
of fact may arise which point out to the unseaworthiness of the ship.
He thus stated:

*% .. But the enunciation of that proposition does not impair or alter certain
presumptions of fact, such presumptions, for instance, as those which arise
from the age, the low classing, or non-classing, the non-survey. of ship or
machinery, the refusal to insure, the laying up, the admitted defects, and
generally the poor and worsening record of the vessel, together with finally
the breakdown, say, of the machinery, immediately, or almost immediately,
on the ship putting to sea. It would be a very curious, and, in my opinion,
an and thing if ci like these did not
raise presumptions (o which, especially taken cumulatively, effect were not
to be given in Courts of law.

Northumbrian Shipping Co Ltd v E. Timm & Son Led. *7

This is another House of Lords decision. The Appellant ship-
owners had arranged to carry a cargo from Vancouver to Hull. The
vessel was to call on the way to St. Thomas, but did not carry
enough coal for the voyage from Vancouver to Hull. The captain al-
tered course to Jamaica in the belief that there would not be enough

16, [1911] AC 194
17, [1939] 3ALER. (H.L)
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coal even to get to St. Thomas. In doing so the vessel struck a reef
and both the vessel and cargo became a total loss. The respondents
who were holding bills of lading for the cargo on the vessel sued the
shipowners. On the facts, both the trial judge and the English Court
of Appeal found that the vessel was not seaworthy when it left Van-
couver. The House of Lords affirmed the decisions of both the lower
courts.

F. TYPESOF LOSS
INTRODUCTION

Different types of policy cover different types of loss. A loss may
be an actual total loss. Or, it may be a constructive total loss. It may
also be a partial loss. Apart from these, it may also be what is called
a “general average loss”. To understand the law of marine insurance
one will have to have some knowledge of such losses.

ACTUAL TOTAL LOSS

Under s. 56 of the Marine Insurance Act a loss may be either
total or partial. A total loss may be either an actual loss or 4 con-
structive total loss. An insurance against total loss will include a con-
structive as well as an actual total loss, unless a different intention
appears.

Sections 57 and 58 relate to actual total loss and are as follows:

57. (1) Where the subject-matter insured is destroyed, or so damaged as
to cease to be a thing of the kind insured, or where the assured is
irretrievably deprived thereof, there is an actual total loss.

(2) In the case of an actual total loss no notice of abandonment need
be given.

58, Where the ship concemed in the adventure is missing, and after
the lapse of a reasonzble time no news of her has been received,
an actual total loss may be presumed.

Tt will be seen from s. 57 that an actual total loss can oceur in

one of three ways:

(i) where the subject matter insured is destroyed; c.g. where a vessel sinks
in deep water and the ship und cargo are destroyed.

(i) where the subject matter is so damaged that it ceases to be a thing of
the kind insured. This is known as “loss of specie”, and a good example
is where cement is damaged by water and becomes concrete.

(iii) where the assured is irretrievably deprived of the subject-matter. Under
this heading it is not necessary that a thing should be destroyed. For ex-
ample where gold which is insured sinks with a ship in deep water and
the ship cannot be recovered.
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With regard to s. 58 it should be pointed out that “reasonable
time” is a question of fact. If the insurer pays for the missing ship
and she turns up later, then the ship of course belongs to the insurer.
Moreover, if the underwriter raises the defence of unseaworthiness in
respect of a missing ship, the burden of proof is on him to show that
the vessel was in fact unseaworthy.

CONSTRUCTIVE TOTAL LOSS

Meaning and Scope

Constructive total loss is unlike actual total loss in that there is
no physical total loss. Tt implies that the subject matter is not des-
troyed; it is not in fact totally lost, but commercially a total loss is
deemed to have occurred. Section 60 of the Marine Insurance Act de-
fines a constructive total loss as follows:

60. (1) Subject to any express provision in the policy, there is a construc-
tive total loss where the subject-matter insured is reasonably
abandoned on account of its actual total loss appearing to be un-
avoidable, or because it could not be preserved from actual total
loss without an expenditure which would exceed its value when
the expenditure had been incurred,

(2)  In particular, there is a constructive total loss—

(i) Where the assured is deprived of the possession of his ship or
20ods by  peril insured against, and (a) it is unlikely that he
can recover the ship or goods, as the case may be, or (b) the
cost of recovering the ship or goods, as the case may bhe,
would exceed their value when recovered; or

(i) In the case of damage to a ship, where she is so damaged by 4

peril insured against that the cost of repairing the damaged
would exceed the value of the ship when repaired.
In estimating the cost of repairs, no deduction is to be made
in respect of general average contributions to those repairs
payable by other interests, but account is to be taken of the
expense of future salvage operations and of any future gene-
ral average contributions to which the ship would be liable if
repaired; or

(iii) In the case of damage to goods, where the cost of repairing
the damage and forwarding the goods 1o their destination
would exceed their value on arrival.

With regard to constructive total loss it will be seen that the con-
cept of “abandonment™ comes in. This is because unless the sub-
ject matter is abandoned there cannot be a totul loss; and insurers
are liable only for a total loss.

It will also be seen that in ascerfaining whether a constructive
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total loss exists in accordance with the Marine Insurance Act, the in-
sured value is not brought into the calculation. Also, in ascertaining
a constructive total loss of cargo, the cost of repairing and forward-
ing the goods to destination must be compared with their value on
arrival.

It will further be noted that s. 60 is silent as to the constructive
total loss of freight. It would arise where, in consequence of an in-
sured peril to the ship, the cargo may have to be discharged at an
intermediate port and forwarded. The test to be applied is whether
the increased cost of forwarding the cargo to its destination would
exceed the freight at risk. Another example of a constructive total
loss of freight is where a vessel with cargo on board is herself a con-
structive total loss before reaching its destination. The shipowner in
these circumstances is prevented from earning his freight although
the cargo may be intact.

Effect of Constructive total loss

Section 61 of the Marine Insurance Act states that where there is
a constructive total loss the assured may treat the loss as a partial
loss, or abandon the subject matter insured to the insurer and treat
the loss as if it were an actual total loss.

In certain circumstances the former course may be advisable. For
example, where the subject-matter is undervalued it may be prefe-
rable to claim a partial loss and retain the property. Generally, how-
ever, most assured would take the latter course.

Notice of Abandonment

Section 62 carefully deals with the requisite of a notice of aban-
donment in claiming constructive total loss. This requirement is rea-
sonable for if the assured believes that he has a valid claim for a con-
structive total loss, he will expect full indemnity. In such a case he
cannot expect to retain the property insured. The giving of the no-
tice would enable the underwriter to take steps to protect his infe-
rests. However it should be pointed out that careful consideration
should be made before this notice is given.

In view of its importance, s. 62 is reproduced in full below:

62. (1) Subject to the provisions of this section, where the assured elects
to abandon the subject-matter insured to the insurer, he must give
notice of abandonment. If he fails to do so the loss can only he
treated as a partial loss.

(2) Natice of abandonment may be given in writing, or by word of
mouth, or partly in writing and partly by word of mouth, and
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may be given in any terms which indicate the intention of the as-
sured to abandon his insured interest in the subject-matter in-
sured unconditionally to the insurer,

Notice of abandonment must be given with reasonable diligence
after the receipt of reliable information of the loss, but where
information is of & doubtful character the assured is entitled to
a reasonable time to make inquiry.

Where notice of abandonment is properly given, the rights of the
assured are not prejudiced by the fact that the insurer refuses to
aceept the abandonment.

The acceptance of an abandonment may be either express ot im-
plied from the conduct of the insurer, The mere silence of the
insurer after notice is not an acceptance.

Where notice of is accepted the isir-
revocable. The acceptance of the notice conclusively admits lia-
bility for the loss and the sufficiency of the notice.

Notice of abandonment is unnecessary where, at the time when
the assured receives information of the loss, there would be no
possibility of benefit to the insurer if notice were given to him.
Notice of sbandonment may be waived by the insurer.

Where an insurer has re-insured his risk, no notice of abandon-
ment need be given by him.

It will be seen that s. 62 envisages a situation where the insurer
would not accept the notice of abandonment, This is because, if he
accepts the abandonment this is irrevocable. Therefore the insurer
will usually decline to accept until he is in full possession of the

facts.

Effect of abandonment

This is stated in s. 63 of the Act and is as follows:

63. (1)

Where there is a valid abandonment the insurer is entitled to take
over the interest of the assured in whatever may remain of the
subject matter insured, and all proprietary rights incidental there-
to.

Upon the abandonment of a ship, the insurer thereof is entitled
to any freight in course of being earned, and which is earned by
her subsequent to the casualty causing the loss, less the expenses
of earning it incurred after the casualty; and, where the ship is
cartying the owner’s goods, the insurer is entitled to a reasonable
remuneration for the carriage of them subsequent to the casualty
causing the loss.
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Some relevant case law
Robertson v Petros M, Nomikos Ltd.*®

In this case the Plaintiff (respondent) had insured the freight of a
vessel called The Petrakis Nomikos with the Defendant (appellant).
While the vessel was being repaired extensive damage was caused to
it by an explosion. The repairs cost more than the insured value of
the hull, but was found expedient in view of rising prices. An action
was then brought as freight had not been earned and on the basis of a
constructive total loss. The trial judge Goddard J. (as he then was)
held that the underwriters were not liable. The Court of Appeal re-
versed the judgment, and held in favour of the Plaintiff. On appeal to
the House of Lords by the Defendant (appellant), the decision of the
Court of Appeal was confirmed. It was held that as the ship had suf-
fered a constructive total loss by a peril insured against, and as the in-
surance was against the happening of that event, the freight under-
writers were liable.

C. Czarnikow Ltd v Java Sea and Fire Insurance Co, Ltd."?
Leslie and Anderson Ltd v Java Sea and Fire Insurance Co. Ltd.

This decision involves 2 actions browght by buyers of cargo
against the Insurance Company which insured the cargo. They in-
volved copra and oil-cake respectively which had been shipped from
Singapore to Hamburg and Rotterdam on a German ship — the Oder.
Due to the outbreak of war, the ship put into the Italian port of
Massawa. Italy at that time was a “‘neutral” country but on the side
of Germany. The Italian authorities would not allow the cargo to be
transhipped except in those cases where the port of shipment and of
destination were neutral. Notice of abandonment was duly given and
the buyers (Plaintiffs) claimed for a total loss. It was held by the trial
judge (Viscount Caldecote L.C.J.) that there was a constructive total
loss of the goods.

Lau's Timber Co v Pacific & Orient Underwriters.*®

In this case a marinepolicy had been fssued for the tramsporta-
tion of a tractor. It slipped into the river during the course of trans-
portation and was later salvaged. Plaintiffs alleged that as the cost of
salvage and repairs exceeded the value of the goods on arrival, there

18. [1939]2 AL E.R. 723 (H.L).
19. [1941]3 AlL E.R. 256.
20, [1972]2M.L1

187.
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was a constructive total loss. It was held that they had failed to prove
a constructive total loss, and as the policy covered total loss only, the
claim must fail.

Boon & Cheah Steel Pipes Sdn Bhd v Asia Insurance Co Ltd &
Others. *

In this case 668 steel pipes were insured in a voyage from Prai to
Brunei and as a result of perils of the sea all but 12 of the pipes fell
into the sea. Plaintiffs claimed in two ways: (a) it was a constructive
total loss, or (b) the cargo was an actual total loss because of the rule
of de minimis curat lex. 1t was held on the facts that it was not a
constructive total loss. Moreover, as the 12 pipes which were not lost
were worth $14,400/- it could not be considered as de minimis and
therefore there was no actual total loss.

PARTIAL LOSS.
Meaning.

Partial loss in marine insurance is usually expressed by the term
“particular average”. Thus, as we will see, when a policy is F.P.A.
(free from particular average) it means that there will be no payment
for partial loss. It will also be seen that the meaning of “average”
with regard to partial loss, is slightly different when used in cornnec-
tion with “general average loss™. A general average loss involves par-
tial loss in relation to the whole adventure but at the same time may
involve total loss of one particular interest.

Statutory provisions.

Section 56(1) of the Marine Insurance Act states that any loss
other than a total loss is a partial loss.

Section 64 of the Marine Insurance Act is as follows:

64. (1) A particular average loss is a partial loss of the subject-matter in-
sured, caused by a peril insured against, and which is not a general
average loss.

(2)  Expenses incurred by or on behalf of the assured for the safety or
preservation of the subject-matter insured, other than general
average and salvage charges, are called particular charges, Parti-
cular charges are not included in particular average.

It is obvious that a particular average loss covers a wide range of
losses. The essential feature is that the loss or damage must be acci-

21 [1973] LM.L.L 101,
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dentally and fortuitously caused by an insured peril. Examples of
particular average to ship are heavy weather damage, and damage
from stranding, collision or fire. Particular average to cargo may be
damage by sea-water following heavy weather or stranding, or there
may be loss of part of the cargo by an insured peril. Particular average
to freight is usually the result of loss of part of the cargo by an in-
sured peril, in consequence of which the shipowner is unable to
collect the full freight that is due on delivery of the cargo at destina-
tion.

The Memorandum.

There is usually a restrictive clause in the policy affecting parti-
cular average and this is known in insurance language as the “memo-
randum™. Such a clause seems to have been added to a marine policy
since 1749, and variations of the original can still be found in many
present-day marine policies. Thus in a cargo policy one might find
the following clause.

“N.B. Corn Fish Salt Fruit Flour and Seed are warranted free from average

unless general or the ship be stranded sunk or burnt; Sugar Tobacco Hemp

Flax Hides and Skins are warranted free from average under Five Pounds per

cent; and all other Goods are warranted free from average under Three

Pounds per cent unless general or the ship be stranded sunk or burnt.

To put it in simple language, the memorandum means that subject to
the exception of general average or the ship being stranded, sunk or
burnt, no payment for partial loss will be made for Corn. Fish, Salt,
Fruit. Flour and Seed (the words being used in their ordinary mercan-
tile sense). With regard to Sugar, Tobacco, Hemp, Flax, Hides or
Skins, no payment will be made for partial loss or damage unless it
reaches five per cent. For all other goods, no payment for partial loss
or damage will be made until it reaches three per cent.

In a Hull policy. one might find something like the following
clause:

“N.B. The Ship and Freight are warranted free from Average under Three

Pounds per cent, unless general, or the Ship be stranded, sunk or burnt,”
In simple language this means that subject to the exception of gene-
ral average or the ship being stranded, sunk or burnt, no payment
will be made for partial loss of ship or freight unless it reaches three
percent.

It should be noted that in all these cases the loss is paid in full
and is not confined to the excess of the percentage. The Memoran-
dum percentage is usually known as a “franchise™.
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PARTICULAR CHARGES.

In using the term “'partial losses”, it will be seen that it includes
what is called “particular charges”. An example of a particular charge
is “sue and labour charges”. Section 78 of the Marine Insurance Act
refers to sue and labouring clauses as follows:

78 (1) Where the policy contains a suing and labouring clause, the en-
gagement thereby entered into is deemed to be supplementary to
the contract of insurance, and the assured may recover from the
insurer any expenses properly incurred pursuant to the clause,
notwithstanding that the insurer may have paid for a total loss,
or that the subject-matter may have been warranted free from
particular average, either wholly or under a certain percentage.

(2) General average losses and contributions and salvage charges, as
defined by this Act, are not recoverable under the suing and
labouring clause.

(3)  Expenses incurred for the purpose of averting or diminishing any
loss not covered by the policy are not recoverable under the suing
and labouring clause.

(4) It is the duty of the assured and his agents, in all cases, to take
such measures as may be reasonable for the purpose of averting or
minimising a loss.

The sue and labour clause in a marine policy is based on the com-
mon law duty that an owner of property should at all times do every-
thing to avert or minimise a loss to his property. It should also be
noted that the sue and labour clause is really a supplemental agree-
ment to the policy. Thus, it is independent of the policy and where
such expenses are properly incurred they are paid in full, even in ad-
dition to total loss. Under-insurance does not reduce the amount
payable. An example of such expenses would be where a vessel, in
ballast, not under charter, runs aground. The shipowner, to prevent
total loss, engages tugs to tow her off. The expense of this action
would be paid in full by insurers whether or not the vessel later be-
came a total loss.

GENERAL AVERAGE LOSSES

Meaning,

General average is a system of making good maritime losses
which have been voluntarily incurred for the safety of the common
adventure, It is founded on the principle of equity. There is no spe-
cial M. ian or Si law with refé to General Average
and in practice of affrei provide for adj ac-
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cording to the York-Antwerp Rules which are in force. The Rules are
a voluntary code adopted by shipowners in consequence of the many
divergencies in the various national laws governing the adjustment of
General Average.

Statutory Provisions

Section 66 of the Marine Insurance Act makes fairly extensive
provisions with regard to General Average loss. The section is repro-
duced below:

66. (1)

Q@)

@

)

©)

A general average loss is a loss caused by or directly consequen-
tial on a general average act. It includes a general average expendi-
ture as well as a general average sacrifice.
There xs a ml mnp act where any extraordinary sacrifice or
and made or incurred in time
of peril for |h= purpose of preserving the property imperilled in the
common adventure.
Where there is a general average loss, the party on whom it falls is
entitled, subject to the conditions imposed by maritime law, to
a rateable contribution from the other parties interested, and such
contribution is called a general average contribution.
Subject to any express provision in the policy, where the assured
has incurred a general average expenditure, he may recover from
the insurer in respect of the proportion of the loss which falls
upon him; and, in the case of a general average sacrifice, he may re-
cover from the insurer in respect of the whole loss without having
to enforce his right of contribution from the other parties liable to
contribute.
Subject to any express provision in the policy, where the assured
has paid, or is liable to pay, a general average contribution in res-
pect of the subject insured, he may recover therefore from the in-
surer.
In the absence of express stipulation, the insurer is not liable for
any general average loss or contribution where the loss was not
incurred for the purpose of avoiding, or in connexion with the
avoidance of, a peril insured against.

(7) Where ship, freight, and cargo, or any two of those interests, are

owned by the same assured, the liability of the insurer in respect
of general average losses or contributions is to be determined as if
those subjects were owned by different persons.

It will therefore be seen that a general average loss is one caused
by or directly consequential on a general average act, which may be
either a sacrifice or an expenditure.
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Contributing Interests

Generally speaking, all property which is saved is liable to contri-
bute towards the general average losses incurred on the voyage. There
are therefore two essentials: (a) it must have been on board at the
time of the general average act, and (b) it must arrive. If the whole
adventure is lost, there can be no general average because all interests
are lost. The three main contributing interests are ship, freight and
cargo. Mails, crew’s effects and the personal effects of passengers are
exempted. Where ship, freight and cargo (or any two of them) are
owned by the same person there can be no obligation to contribute
to general average because a person cannot be called upon to contri-
bute himself. However, in applying general average to insurance, the
liability of the insurer is to be determined as if each interest were
owned by different persons.

Local Case Law

There seems to be only one local decision covering the concept
of General Average. It is that of Syed Hassan bin Omar Al Hadeed
v Khoo Soon Tjio®2. Tt will be noted that this decision was before
the passage of the Marine Insurance Act, 1906. It was held in that
case that the law of General Average Contribution imposes on the
master of the ship the duty of having the contribution settled and of
collecting the amounts. Such liability arises as agent of the owner. In
that case the goods of the Plaintiff (with that of some others) had
been jettisoned, and the action was brought as the shipowner re-
fused to collect the general average contributions from the persons
liable to pay the same.

G. POLICIES COVERING DIFFERENT LOSSES AND RISKS
INTRODUCTION

In taking out marine policics the main object is to buy as much
protection as is necessary or prudent and at as low a cost as possible.
Thus, businessmen and shipowners have to know what risks can be
covered and decide how much coverage is essential or required. For
example, sea-water damage is a major risk. Some policies may cover
that risk and some may not. Some may cover it partly. A perusal of
the whole policy and the slips or endorsements attached thereto is
necessary, for one paragraph or even one sheet of paper may not
show what risks are really covered. It is therefore in this area that
one may find it fruitful to seek the advice of reputable brokers who
22. (1889)4.Ky. 528.
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specialise in marine insurance.

MAIN HAZARDS REGARDING GOODS

It is particularly important for exporters and importers to realise
the hazards involved in the transportation of goods. The main points
to look for, depending on the type of goods, are reproduced below.
1. Breakage: Bottled goods, crockery, glassware, delicate

machinery etc.

2. Fermentation: Honey, fruit juices, malt, raisins etc.

3. Fire: Highly inflammable goods such as acetylene, gaso-
lene, celluloid, cotton, phosphorous etc.

Heat cargoes prone to spontaneous combustion
such as soft coal, coconuts and copra, all oily
seeds and nuts, fish meal, straw, sugar etc.

4. Humidity: Hygroscopic goods: salt, sugar, nitrates etc.

5. Leakage: All liquids; and solids that solidify in heat. Bag-
ged cargoes: coffee and cocoa beans etc. Com-
pressed gases;

6. Odours: Foodstuffs and other products can be affected by
odorous cargo stored in same hold, such as fish
meal, tobacco, hides, guano and other fertilizers,
garlic ete.

7. Sweat: Goods which themselves give moisture: arrow-
Toot, paper, potatoes, etc. Also any goods packed
in metal containers, or containing metal parts.

8. Taint: Foodstuffs (tea especially), paper, cork, cigarettes
and cigars, and many other goods are susceptible
to being tainted from contact with other cargo.

9. Vermin: Flour, grain, skins, tropical woods, nuts, dates etc.

T.L.V.O. POLICIES.

This policy covers Toral Loss of Vessel Only. It is the minimium
coverage one can get. It would cover total loss of cargo resulting
from total loss of the vessel.

T.L.O. POLICIES.

This means Total Loss Only. It covers only the total loss or con-
structive total loss of the insured cargo whether or not the vessel it-
self is totally lost. For example, the loss could result from the goods
falling into the sea, when being transferred from one vessel to an-
other.
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F.P.A. POLICIES.

It means Free of Particular average; i.e. no payment will be made
for partial loss. This is usually the minimum coverage in general use.
In addition to covering total and general average losses, F.P.A. insu-
rance (despite its name) does cover partial losses but only if the ship
has been stranded, sunk, burnt or on fire, or in a collision.

In connection with such a policy one may refer to the previous
section in this Chapter dealing with partial loss. The nature of the so-
called “Memorandum™ has already been explained.

One may now mention what is known as the “f.p.a. clause.” It is
one of the clauses in the F.P.A. Institute Cargo Clauses and is worded
as follows:

“Warranted free from particular average unless the vessel or craft be
stranded, sunk or bumnt, but notwithstanding this warranty underwriters are
to pay the insured value of any package or packages which may be totally
lost in loading, transhipment or discharge, also for any loss of or damage to
the interest insured which may be reasonably attributed to fire, explosion,
collision or contact of the vessel and/or craft and/or conveyance with any
external substance (ice included) other than water, or to discharge of cargo
at & port of distress, also to pay special charges for landing, warehousing and
forwarding if incurred at an intermediate port of call or refuge, for which
underwriters would be liable under the standard form of English marine
policy with the Institute Cargo Clauses (W.A.) attached. This clause shall
operate during the whole period covered by the policy.”

It may be noticed from the above clause that the insurer treats
every package as separately insured. For example if goods are packed
in 10 cases and one is totally lost the insurer will pay the total in-
sured value of that one case. If however all 10 cases arrive partly
damaged, the insurer will pay nothing, unless the ship is stranded,
sunk or burnt. 1t is therefore advisable to value the several packages
separately in the insurance policy, and the value insured should be
the total of the values of the several packages.

W.A. POLICIES

This means With Average. Such a policy broadens the coverage to
include a wider range of partial, particular average losses. A plain
W.A. policy pays for partial damage caused by sea perils if the dam-
age exceeds a specified percentage of the value of the insured cargo.
This is generally three per cent. If the ship is stranded, sunk, burnt or
involved in a collision, the mini percentage i is
waived and the insurer pays for all the damage. In practical terms,
the additional coverage one gets with W.A. as opposed to F.P.A,
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terms is protection against damage from sea water caused by “heavy
‘weather”, since the F.P.A. also covers the other “perils of the sea”.

It should however be noted that W.A. clauses vary considerably
according to the custom of trade or special arrangements. Some
clauses are based on (fi ises) as lai above. But
some clauses dispense with fi i and is s¢ it
expressed as “average payable irrespective of percentage”™,

Where w.a. is arranged, the Institute Cargo Clauses (W.A.) are
adopted; and contain the following average clause which supplements
the special arrangement of the parties.

“Warranted free from average under the percentage specified in the policy,
unless general, or the vessel or craft be stranded, sunk or burnt, but notwith-
standing this warranty the underwriters are to pay the insured value of any
package which may be totally lost in loading, transhipment or discharge,
also for any loss of or damage to the interest insured which may reasonably
be attributed to fire, explosion, collision or contact of the vessel andfor
craft andfor conveyance with any external substance (ice included) other
than water, or to discharge of cargo at port of distress. This clause shall ope-
rate during the whole period covered by the policy.”

Mention may be made of some local cases involving W.A. cover.
The case of Aik Teong Trading Co v National Union Fire Insurance
Co** involved a “‘warchouse to warehouse™ policy with Institute
Cargo  Clauses W.A. The goods insured were seven cases of Siam
Swallow nests and three of the cases were lost in the course of trans-
portation from the steamer to the shore in a lighter. It was held that
although the packages were not of the same weight, it was simply a
case of arithmetical calculation. Moreover, clause (6) of the W.A.
clauses could not be split up as suggested by the insurance company .

The later case of Victoria Insurance Co Ltd v Aik Teong Trading
Co* involved a (W.A.) policy where there was a partial loss of maize
which was being transported. The loss was caused by sea-water and it
was held that the insurers were liable. One of the conditions of the
insurance was as follows:

“Warranted against marine W.A. and War Risks, S.R.C.C., warchouse to

warchouse, including damages caused by fresh, sea and rain water, irrespec-

tive of percentage.”

ALL'RISKS POLICIES.
All risks coverage is the broadest kind of standard coverage.
However, it does not cover, as its name suggests, “all risks”. It ex-

23. (1962) M.L.J. 299,
24 [1973] LM.LJ. 15,
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cludes coverage against damage caused by war, strikes, riots etc.
These perils can be covered by a separate endorsement. Moreover, it
covers only physical loss or damage from external causes.

As it covers only risks, this means that it covers only the happe-
ning of a fortuitous event. Delay is also not covered. This is evidently
important for a businessman who would have to insure at additional
rates for cover for delay. Furthermore, as it covers loss from external
causes it does not cover the kind of damage that can be expected to
oceur under normal conditions because of the nature of the goods
themselves, i.e. their inkerent vice. For example, butter which turns
rancid would be regarded as inherent vice. What an “‘all risks” policy
does not cover has been very well explained by Lord Sumner in Bri-
tish and Foreign Marine Insurance Co. v Gaunt:*%

“There are of course, limits to “all risks™. They are risks and risks insured

against. Accordingly. the expression does not cover inherent vice or mere

wear and tear or British capture . .. . Nor is it a loss which the assured
brings about by his own act, for then he has not merely exposed the goods
to the chance of injury, he has injured himself.”

The All Risks clause of the Institute Cargo Clauses reads as
follows:

“The insurance is against all risks of loss of or damage to the subject matter
insured but shall in no case be deemed to extend to cover loss damage or
expense proximately caused by delay or inherent vice or nature of the sub-
Ject matter insured. Claims recoverable hereunder shall be payable irrespec-
tive of percentage.”

Problems have arisen where the loss has been caused by insuffi-
cient packing. Sellers J. held in F.L. Berk and Co Ltd v Style*® that
an insufficient packing was an inherent vice of the goods themselves.
One may also refer to the case of Gee v Garnham Lrd v Whittall *7 .

A local decision involving inherent vice is the Singapore case of
Keck Seng & Co Ltd v Roval Exchange Assurance®® . This was a
claim on an “all risks™ policy of marine insurance and as usual it did
not cover loss or damage caused by inherent vice or nature. The
policy covered 4, 980 bags of white sugar shipped from Dairen to
Singapore. On arrival at Singapore, 3849 bags were found to be
partly damaged by becomifig wet. It was held that the damage was
due to the inherent vice of the sugar absorbing moisture from U’\L at-

35, [1921] ZACAL, 57,

[1955] 1.Q.B. 180.

[1955] 2. Lioyds Rep, 562. See also Jumes Wong, “Insurance Problems in Relation to
Container Transport in Singapore”, The Banking and Financial Review, 1976, Vol. 2,

-
=e

2

No. 1.
28, (1964) M.L.J. 246. This case refers to “'sweating".
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mosphere and was exempted by clause (6) of the Institute Cargo
Clauses (All Risks).

ALL LOSS OR DAMAGE POLICY,

This is a policy which is available in the English market but does
not seem to have appeared as yet in Singapore or Malaysia. It is
meant to give protection broader than an “All Risks” cover. How-
ever, it has not been approved by the Institute of London Under-
writers and there is a widespread opinion amongst insurers that no
wider cover than in an All Risks Policy should be granted.2®

Therefore no further treatment is required for the purposes of
the Malaysian market. Those interested may contact their insurance
brokers.

H. MARINE INSURANCE CLAIMS
INTRODUCTION.

Claims handling in marine insurance is not an easy job. In prepa-
ring claims it may be worthwhile for the insured to obtain the advice
of his insurance broker. It must be also observed that that this is an
area where fraud is not unknown. Claims may become very compli-
cated where there is wrongdoing. For example. where a ship carrying
cargo is deliberately sunk or scuttied. In such cases cargo owners may
well be innocent. But complications are bound to arise.

LOSS OF SHIP.

In addition to the policy, the following documents would nor-
mally be required:

4) Protest. This is a statement sworn by the master before a
notary public giving details of the casualty. The protest may
later be extended if fuller information is required.

Certified list from the shipowner of all P.P.1. Insurance to en-
sure that the disbursements warranty has not been broken.
Evidence that any special warranty in the policy has been
complied with.

LOSS OF CARGO

The following documents would normally be required.

a) Original policy of instirance.

b) Protest.

¢) Invoices which confirm the F.O.B,, C.LF. or C & F value of

b

o

29. Sec Schmitthoff. The Export Trade. 6th edn, 282.
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the cargo, quantity and quality.

Full sets of bills of lading, duly endorsed, evidencing the ship-
ment of the cargo and the terms of the carriage.

Letter of subrogation from the assured authorising the under-
writer to use the assured’s name in the proceedings with a
view to recovery from other parties primarily responsible for
the loss.

In certain cases where for example the ship sinks with the cargo
under mysterious circumstances, more information may be asked for
by the underwriter. They may want to know what were the ports of
call before the sinking and why such calls were made. They may also
want to see the survey report etc.

PARTIAL LOSS OF CARGO.

The following d would lly be required:

a) Original Insurance policy.

b) Bills of Lading.

c) Survey Report by a reputable surveyor.

Other documents such as account sales may be asked for depen-
ding on the circumstances surrounding the loss.

MEASURE OF INDEMNITY.

Section 67 to 78 of the Marine Insurance Act deals with the mea-
sure of indemnity available in the different types of losses. As it is
not worthwhile to reproduce all these sections, the more important
points will be dealt with below.

In the case of a total loss the assured is entitled to recover the
sum fixed in the policy if it is a valued policy. If the policy is an un-
valued policy the assured is entitled to recover the insurable value of
the goods, subject to the limit of the sum insured (s. 68).

Under s. 71, the measure of the damages for a partial loss of
goods is roughly as follows:

a) where part of the goods insured by a valued policy is lost,
such proportion of the fixed value as the lost part bears to
the whole insurable value of the insured goods.
where part of the goods insured by an unvalued policy is lost,
the insurable value of the part lost.
where the whole or part of the goods insured arrives dam-
aged, such proportion of the fixed value in case of a valued
policy, or insurable value in the case of an unvalued policy, as
the difference between the gross sound and damaged values
at the place of arrival bears to the gross sound value.

d

e

b,

c
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Where different species of property are insured under a single
valuation and one species only is damaged, the value of the damaged
goods must first be apportioned in the proportion which the dam-
aged item bears to the different species before the ordinary rules of
calculation can be applied (s. 72).




CHAPTER XI
OTHER TYPES OF INSURANCE
A. INTRODUCTION

Besides the main types of insurance mentioned in the previous
chapters there are quite a few other types of insurance which are
made from time to time by various types of people and organisa-
tions. Thus, one may mention among them householders’ insurance;
burglary, housebreakmg, lheft and robbery insurance; contractors’ all
risks i fidelity i

cash in transit insurance; goods in transit insurance; and even insu-
rance covering the birth of twins called “twin insurance”. In fact,
there are many more and one sees that there is a local decision cove-
ring “race horse insurance”.’ Some of the insurances mentioned
above may be briefly discussed.

B. BURGLARY INSURANCE

SCOPE

In what has been described as “‘burglary insurance’ one sees a

motk:y of i msurance policies covering burglary and theft, burglary and

or a ination of both or even robbery. It is not

surprising because burglary, housebreaking and theft are related of-

fences. Where there is threats of violence or violence, it may well
turn into robbery.

The difficulty about this type of insurance is that English terms
are used. One is therefore faced with problems of interpretation.
What does “burglary” mean for example? First of all, “*burglary” as
such has never been a crime in Malaysia or Singapore as both coun-
tries use the Penal Code and “burglary™ is not one of the crimes con-
tained therein. It probably means “house breaking by night™.

One way of construction might be to find out what it means in
England. The definition of “burglary” before and after the Theft
Act, 1968 is quite different. When the policies in use in Singapore
and Malaysia were drafted it probably meant “burglary™ as defined
in the Larceny Act 1916. In any event the other question which
arises is whether in construing a policy one is bound by the intrica-

1. New India Assurance Company v Lewis (1967] LM.LJ.
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cies of the criminal law. Thus parties to an insurance policy are “‘free
to make their own dictionary™ and can agree to a definition of risk
different from that adopted in the criminal law. Thus, in Re George
and Goldsmiths and General Burglary Insurance Association Ltd? a
policy was taken out against burglary and housebreaking *“as herein-
after defined” and the risk insured was loss “by theft following upon
actual forcible and violent entry upon the premises.” It was held that
where a thief merely entered by tumning the door handle and stole
the goods, the policy did not cover such a situation.

For Malaysia and Si however, the ion is even worse
because “theft” as defined in the Penal Code and “theft” defined in
the English Theft Act, 1968 is different. Before 1968 there was no
statutory definition of theft in English Law at all and one would
have to go by the common law.

The above position can be realised by considering the local case
of Lim Trading Co. v Sinclair®. In that case the Plaintiffs were a firm
of stockbrokers. A fraudulent customer bought shares and made pay-
ment by the use of dud cheques. The Plaintiffs claimed under an in-
surance policy for loss of shares by theft. The trial judge (Buttrose £}
held that in essence the transaction was one of obtaining the shares
by false pretences and not by theft within the meaning of the policy.
Under English law it would be regarded and punished as false pre-
tences and under Singapore law as “cheating”. In neither case it was
theft within the meaning of the policy or in the fullest sense of the
term itself and therefore the Plaintiffs claim must be dismissed with
costs.

THE PROPOSAL FORM.

The proposal form in burglary insurance is mainly concerned
with three matters. They are:

1. description of the subject matter,

2. circumstances affecting the risk.

3. di and mi: ion of material facts.

The subject matter.

The property to be insured is usually classified under the follo-
wing headings.
i.  household goods.
ii. gold and silver articles.
iii. stock-in-trade.
iv. goods held in trust or on commission.

T EE

27 [1899] 1.OB, 595.
3. [1967] 2M.LJ. 64.
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v. articles of exceptional value.
Vi property of other persons.
Circumstances affecting the risk.
The principal circumstances with which the insurer is concerned

i, the premises containing the property insured.
ii. the property to be insured.

iii. the previous history of the proposer.

iv. other insurance.

and Mi

The same principles as to any other insurance apply. It seems
that among other things which have to be disclosed, previous convic-
tions are important. In Horne v Poland* it was held that even non-
disclosure of nationality was a material fact. In that case the insured
had not disclosed to an English insurer that he was an alien born in
Rumania, and it was held that they were entitled to repudiate lia-
bility.

ALTERATIONS TO THE RISK.

The principal alterations which may affect the risk provided in
the policy are:

i.  Removal of the insured property from the premises described

in the policy.

ii. Change in the insured property,

iii. Change of interest.

iv. Change of occupancy.

V. Alteration of other circumstances.

EXCEPTIONS.

As in other policies a burglary policy has its own exceptions, The
exceptions which are usually contained may be classified as fol-
Tows:—

i. exceptions excluding loss or damage from war or similar

causes.

ii. exceptions excluding loss or damage which can be insured by

other species of insurance.

iii. exceptions relating to the conduct of the insured.

iv. exceptions relating to the conduct of other persons.

v. excepted articles.

4. (1922) 2K.B. 364.
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Item (ii) above may be briefly explained. For example, there may
be theft during a fire which may come under loss by “fire” under a
fire policy. In such a case, the claim will have to be made under the
fire policy.

Item (v) is also interesting. The following articles would usually
be excluded.

a. articles which possess a fancy value or a personal value e.g.
medals, coins curios, sculptures etc.

b. money and securities, title deeds.

¢. articles which are usually insured under a different species of
burglary policy, e.g. personal effects are excluded in the case
of a policy on the contents of business premises.

C. CONTRACTORS' “ALL RISKS™ INSURANCE
SCOPE

Such policies are becoming popular in Malaysia and Singapore
with the increase of building and construction works. Contractors
feel (and in some cases it is made necessary) that they insure them-
selves from certain risks that may befall them. The risks which con-
tractors may wish to insure broadly fall under two heads:

1. Insurance against loss or damage to property, plant, machi-
nery and other equipment on the site occupied by the builder
or the repairer or other contractor.

2. Insurance against liability which may be incurred by the con-

tractor in the course of his operations.

One should carefully read the policy one gets because slightly dif-
ferent risks may be covered in the so called “Contractors’ ALL Risks’
Policies”. Usually, cover for liability to third parties should be in-
cluded.

DURATION OF THE POLICY.

The policy will usually specify a period for which the insurers
aceept liability. Two periods may be mentioned. The construction
period and the maintenance period. In most cases, building contracts
become delayed and extension of time will be asked for by the con-
tractor; in such cases he will also require an extension of his insur-
ance. Sometimes automatic extension clauses may be included and
the premium will be accordingly adjusted.

GENERAL EXCLUSIONS.

It is important to know what is not covered in such a policy.
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Usually, there is no liability in respect of any loss, damage or liability
which is also covered by any other existing policy except in respect
of the excess amount. There is also no cover for loss. damage or lia-
bility directly or indirectly caused by ionising radiations or contami-
nation by radioactivity from any nuclear fuel or from any nuclear
waste from the combustion of nuclear fuel. To the Malaysian con-
tractor this exclusion is of little practical importance.

There is also the usual exclusion for loss or damage occasioned
by war, invasion, acts of foreign enemies, hostilities (whether war be
declared or not), civil war, rebellion, revolution etc. Further, the
policy does not cover penalties for non-completion or delay in com-
pletion of the contract.

D. HOUSEHOLDERS' COMPREHENSIVE INSURANCE.
SCOPE.

This is a policy which is popular in many western countries but
their importance has not yet been brought out in Malaysia and Singa-
pore. One reason why it is not so popular is that no efforts have
really been made to the householder that such a policy is worth having,
There is too much concentration on the selling of more lucrative
policies such as life policies. The perils insured against usually cover
five important areas:

4. The building.

b. The contents.

€. Miscellaneous extensions.

Public liability.
e. Accidents to servants.

COVERAGE
Building,

e

The policy would cover loss or damage caused by (inter alia) fire,
lightning, earthquake, bursting or overflowing of water tanks, storm,
tempest or flood, or impact by any road vehicle not belonging to or
under the control of the insured or any member of his household.
There may be an excess clause which the insured has to bear.

Policy extensions.

The policy may cover fatal injury to the insured or his wife oc-
curing on the insured premises due to thieves or by fire. There will of
course be a specified limit.



OTHER TYPES OF INSURANCE 245

Loss of rent may also be covered. Thus, the policy may indem-
nify loss of rent which the insured would receive from a tenant and
also the rent which he himself would have to pay to the landlord if
the premises become untenantable due to the perils mentioned
above.

Public liability

This is an important head. The policy would cover sums the in-
sured is legally liable to pay in respect of claims made against him
arising from bodily injury or disease to persons or damage to pro-
perty caused during the currency of the policy as owner or occupier
of the building.

An intriguing case where a claim was made under this head is in
the English case of Gray v Barr®. That case involved a “‘hearth and
home™ policy which had been effected by the Defendant’s wife. In
that case there was a struggle between the Defendant and Gray over
a liaison between Gray and his wife. As a result Gray died of injuries
caused by a gun and his father and widow claimed damages from the
Defendant. The Defendant admitted liability and claimed an indem-
nity from the insurers under the said policy.

The Court of Appeal held by a majority that the death was not
really caused by an “accident” within the terms of the policy and in
any event felt that as the Defendant had been guilty of deliberate
violence it would be against public policy to allow him to recover the
sum insured against.

Accidents to servants.

The policy may cover the lability of the insured in tespect of
bodily injury by accident to servants who are employed in connec-
tion with the insured premises or in connection with any car used by
the insured or by any member of the insured’s household.

E. PROFESSIONAL INDEMNITY INSURANCE,

SCOPE.
This is undoubtedly an important branch of insurance as profes-
sionals like doctors, lawyers and may cover th

from liability. Liability for professional negligence seems to have
been widened since the well known case of Hedley Byme v Heller &
Partners® whereby a professional may now be liable in tort for neg-

5. [1971] 2 Lioyds Rep, 1; [1971] 2. Q.B. 554.
6. [1964] A.C.465.
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ligent mis-statements. The full effect of this decision has however not
been worked out as yet by Courts though there are a number of deci-
sions which have followed it.

It must be remembered that as this type of policy is meant to
cover professional negligence it is not meant to cover dishonest or
fraudulent acts by servants or employees. This would come under the
domain of fidelity policies which will be discussed below. It will of
course not cover dishonest or fraudulent acts of the insured himself.

Usually the policy covers “negligent act error or omission”, and
the question is whether the word “negligent” qualifies only the word
“act” or also the words “‘error or omission”. It has now been settled
that any claim for negligence will be covered by the policy.”

NEGLIGENCE OF PREDECESSORS IN BUSINESS,

Many persons seeking i indemnity i are prac-
tising in partnership and problems may arise in deciding the scope of
the insurance regarding retiring and incoming partners. Most policies
make it clear that it covers the firm as well as the individual partners
(including new partners).

It is clear under partnership law that where old partners retire
and new partners come in, the constitution of the partnership
changes. In such a case the remaining partners will be liable for neg-
ligence which occurred while the partnership was in its previous form.
Therefore, in practice, the policy covers negligent acts or omissions
of “the insured or their predecessors in business or any employee of
the insured or their predecessors in business”.

EXCEPTIONS.

Like other policies there are notable exceptions in professional
indemnity policies. It will exclude liability for libel and slander.
There is sometimes an exclusion for “claims brought about or con-
tributed by the dish . fraud , criminal or malici act or
omission of the insured, their predecessors in business or employees
of the insured or their predecessors in business.”

DUTY TO DISCLOSE NEGLIGENCE.

Needless to say, among the material facts which have to be dis-
closed will be any negligent acts or omissions which the insured
knows of. This casts a heavy burden on the insured at the beginning
of the policy.

7. See Davies v Hosken [1937) 3.AILE.R.192; and West Wake Price Co. v Ching [1957]
LW.LRAS.
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F. FIDELITY INSURANCE
SCOPE.

As criminal breach of trust is prevalent in both Malaysia and
Singapore, this type of insurance is becoming increasingly popular.
Such a policy is meant to cover pecuniary loss which an employer
may suffer if the employee proves to be dishonest. The insurance is
usually limited to a particular person or a class of persons occupying
a particular position. Thus the policies will usually make clear the
precise duties of the employees concerned and that the insurers are
to be liable only if the loss is in connection with such duties.

Here again, most fidelity policies use terms originally used in
English criminal law, Thus, they would cover larceny, fraudulent
conversion, embezzlement ete. It should be noted that these terms
do not exist even in English criminal law to-day as they have been
superseded by the provisions of the Theft Act, 1968. Thus, the same
observations made in connection with burglary policies will apply. It
is high time that local companies selling this type of insurance use
local criminal law terms. For example, one controversial area would
be whether this type of policy covers what is “cheating” under the
Penal Codes of Malaysia and Singapore.

THE PROPOSAL FORM.

Questions relevant to the risks involved would be included in the
proposal form. The principal matters covered would be

1. the duties of the employee.

2. the temptation to dishonesty.

3. the employee’s character.

The insurance company wishes to know the duties of the emplo-
yees as it would show their opportunities for misappropriation. The
insurance company would also like to know how well they are paid
as an ill paid employee would be more likely to be dishonest. The
employee’s character relates to the “moral hazard involved. Thus an
employer must state what he knows about the employee’s character.
It may even be desirable to disclose his suspicions.

EXCEPTIONS.

A fidelity policy in many cases may contain no express excep-
tions. However, as the employees” employment or duties are already.
specified, any loss beyond-what is specified would not be met.

The policy may however provide that the omission or neglect to
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observe the precautions specified in the policy shall relieve the in-
surers from liability. Also, if the policy covers acts or defaults which
are not criminal, there may be an express exception applying to acts
or defaults committed in obedience to superior orders.

ALTERATION OF RISK.

In many cases the risk is tied up with the job which an employee
performs. Thus, if his job is changed, then the insurance company
should be informed. In practice therefore, the policy usually contains
conditions prohibiting certain kinds of alterations. The following
matters would be relevant:

1. the contract of employment.

2. the method of business.

3. other securities.

4. the conduct of the employee.

TYPE OF LOSS.

To be covered by the policy the employer must have obtained
actual pecuniary loss during the period of insurance. Suppose an em-
ployee cheats a customer and it is the customer who suffers the loss.
Suppose also that for the sake of good business the employer reim-
burses the customer and suffers loss. Would such a loss be covered?

The time when the loss is sustained is when it is caused and not
when it is discovered. Sometimes there may be specified the period
within which claims are to be made, and in such a case the time of
loss may become important.
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APPENDIX I
LAWS OF MALAYSIA
Act 89

INSURANCE ACT, 1963
(Revised—1972)
Note:-
(Incorporating Act No A182/73, A294/75 and A432/78).
ARRANGEMENT OF SECTIONS

PART |
PRELIMINARY

Section
1. Short title.
1A.  Interpretation.
2. Classification of insurance business, and construction of references to ma-
tters connected with insurance.

PART 11
CONDUCT OF INSURANCE BUSINESS

General restriction on insurers
3. Requirements for carrying on business as insurer.
3A. Holding out as a registered insurer.
3B. Use of words “insurance” “assurance” or “underwriter"".
3C.  Examination of persons suspected of carrying on insurance business.

Registration of Malaysian insurers
4. Registration by Director General.
4A. Feesand exemption.
5. Conditions of registration
6. Cancellation of registration,
6A.  Effects of cancellation of registration.
6B.  Prohibition of investment - linked insurance business without approval.
Deposits, registers of policies, insurance funds and reinsurance,

7. Deposits

8. Bank convenants in lieu of deposits.

9. Register of policies.

10.  Establishment and maintenance of insurance funds, and allocation of sur-
plus.

11 Requirements as to assets of insurance funds.

L1A. Restrictions on payment of dividends and grant of advance, loan, and
credit facility.

11B. Disclosure of interests by directors.
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Section

11C. Submission of statement and liquidation of transaction by insurer.

12 it as to i ing title to assets of insurance
funds,

12A. Establishment and maintenance of insurance guarantee scheme funds and
payment of moneys out of the fund.

13, Enforcement of requirements as to registers of policies and insurance
funds and payment of levies by insurers.

13A. Reinsurance

Miscellaneous requirements as to conduct of business

14, Payment in Malaysian currency of policy moneys under life policies.

14A. Assumption of risk by insurer and collection and refund of premium.

15, Regulation of premitms under life policies.

15A. Notice regarding proof of age.

15B. Procedure where insurer declines to accept proof.

15C. Missta of age and non avoidance of policy.

16, Control of form of proposals, policies and brochures.

16A. Misleading statement, promise, or forecast inducing person to enter into
contract of insurance.

17. i asto and of capital.

17A. Opening of new branches.

17B. Approval of proposed managing director, director, chief executive or prin-
cipal officer of insurer.

17C. Approval of person proposing to become Controller of insurer when sec-
tion 17B does not apply.

17D. Duty to notify change of Controller, managing director, director, chief
executive or principal officer.

18.  Power of Director General to require information and to inspect books
etc,

I8A. Information on change in control of Malaysian insurer,

Home - service Policy

18B. Objection to policies.

18C. Retumn of home - service policies and premium receipt boaks after inspec-
tion.

18D. Penalties for falsification of insurer.

18F. Issue of premium receipt books.

18G. Premiums, receipts, book to show date to which premiums paid, etc;

Subsidiary

19, Insurance agents and brokers.

20.  Provision for members of associations of underwriters to carry on general
business.

20A. in insurance

20B. Licensing of brokers,

20C. Adjusters.

21, Saving for validity of policies,
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PART Il
RETURNS, INVESTIGATIONS, WINDING UP AND TRANSFERS
OF BUSINESS
Returns
22, Annual accounts and audit,
23, Actuarial investigations and reports as to life business,
24. Power to require returns under sections 22 and 23 to be rectified.
25, Additional provisions as to returns under sections 22.and 23,
26.  Retumns of changes in registration particulars,
Investigations
27. Investigation of affairs of insurer.
28. Powers of Ditector General to issue directions,
Winding up
29. General provisions as to winding up.
30. Special provision for insurers directed to vease insurance business,
31, Co-operative societies doing insurance business.
32, Schemes for transfer of business.
33, Confirmation of schemes.
34, Documents to be filed when scheme confirmed,
PART [I1A
MALAYSIAN SHIP AND AIRCRAFT AND PROPERTY LOCATED
IN MALAYSIA
34A. Malaysian ship and aircraft and property located in Malaysia to be insu-
red with Malaysian insurer.
PART IV
MISCELLANEOUS AND GENERAL
Administration and enforcement
35. The Director General,
35A. Indemnity.
36.  Annual reports.
37.  Statistics.
38, Service of notices.
38A. Secrecy and penalty,
39, General proyisions as to offences.
39A. Compounding of offences,
Miscellaneous amendments of law
40, Insurable interest required for life insurances.
41, Capacity of infant to insure.
41A. Particulars to be set forth in life policy.
42, Life policy moneys to be puid without deduction,
43.  Life policies (surrenders: non-payment of premiums: paid-up policies.)
44, Payment of life policy claims without probate, ete.
44A. Knowledge of and statement by person holding out as agent to be
deemed knowledge of and statement by insurer.
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Supplementary
45.  Regulations.
First Schedule—
Definition of insurance terms.

Second Schedule—
Malaysian assets authorized for deposits and insurance funds.

Third Schedule—
Deposits by association of underwriters.

Fourth Schedule -
Returns by insurers.
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LAWS OF MALAYSIA
Act 89

INSURANCE ACT, 1963
(Revised—1972)

An Act to provide for the regulation of insurance business
in Malaysia, and for other purposes relating to or
connected with insurance.

[West Malaysia—21st January, 1963;
East Malaysia—Ist January, 1965.]

PART T
PRELIMINARY
1. This Act may be cited as the Insurance Act, 1963. Short title,
#1a. In this Act unless the context otherwise requires—  Interpreta-

tion,

“Accountant-General” means the Accountant-General,
Malaysia;

“accounting period”, in relation to any insurer, means the
period for which the insurer makes up the accounts of the
insurance business carried on by him in Malaysia; but unless
in any particular case the Director General allows those
accounts to be made up for a longer or shorter period, every
accounting period for which those accounts have not been
made up before the commencement of this Act (that is,
before the 21st January, 1963) shall be a period of twelve
months beginning from the cor of that business
or from the end of the preceding accounting period;

“‘adjuster” means any person who for compensation, fee, com-
mission or salary investigates and negotiates settlement of claims
arising under insurance contracts, solely on behalf of either the in-
surer or the insured;

* The definitions appearing under this secti ;
(o 3" deintons appeacing under this scction formerly sppeared under 55, 45



F.M.33/48.
Sabah 338
Sarawak
Cap. 66.
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“broker” means any individual, firm or company who for
compensation as an independent contractor, in any muanner soli-
cits, negotiates or procures insurance or the renewal or contin-
uance thereof on behalf of the insured other than himself;

“Co-operative Societies Ordinance” means the Co-
operative Societies Ordinance, 1948, of the Federation of
Malaya, or the Co-operative Societies Ordinance, 1958, of
Sabah, or the Co-operative Societies Ordinance of Sarawak,
as the case may require;

“existing insurer”, in relation to either class of insurance
business, means an insurer which has been carrying on that
class of business in Malaysia since before the 21st January,
1963;

“initial accounting period” shall have reference to existing
insurers only and shall mean the accounting period begin-
ning with the Ist January, 1963, or if the insurer has no
such accounting period, the first accounting period begin-
ning thereafter;

“modified initial accounting period” shall have reference
to pre-registered insurers only and shall mean the accounting
period beginning with the Ist January, 1965, or if the insurer
has no such accounting period, the first accounting period
beginning thereafter;

“premium receipt book™ includes any book or document held
by the policy owner in which acknowledgements of receipts of
premiums payable in respect of the policy are entered;

“pre-registered insurer”, in relation to either class of
insurance business, means an insurer which was registered
under this Act immediately before the 1st January, 1965,
and which has been carrying on that class of business in
East Malaysia since before that date;

“prescribed”™ means prescribed by regulations;

“qualified actuary” means a Fellow of the Institute of
Actuaries in England, or a Fellow of the Faculty of
Actuaries in Scotland, or a Fellow of the Society of
Actuaries in America;

“the Register” means the register of policies established
by an insurer under section 9;
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“regulations” means regulations made by the Minister
under this Act;

“reinsurer’s deposit” means an amount deposited with or
retained by an insurer by way of security for the perfor-
manee by the reinsurer of contracts reinsuring liabilities of
the insurer. and includes any similar amount retained by a
branch of the insurer’s business in Malaysia against a branch
outside Malaysia (the head office of a business being for this
purpose treated as a branch);

“statutory balance sheet” and “statutory valuation” mean
respectively a balance sheet lodged with the Director
General in order to comply with section 22 (1), and a valua-
tion of which the resuits are shown in a valuation balance
sheet lodged with him on an actuarial investigation made in
order to comply with section 23 (1) and—

{a) any reference to the last statutory balance sheet or
to the last statutory valuation shall be construed as
referring to that last prepared or made and not
superseded by the arrival of the date as at which
another is to be prepared or made; and

(b) any reference to there being shown in a statutory
balance sheet or on a statutory valuation a surplus
of assets over liabilities of an insurance fund shall
be construed accordingly by reference to the pre-
scribed form of balance sheet or valuation balance
sheet and to the rules to be followed under this Act
in preparing it;

“written premiums” means gross premiums during the
accounting period in respect of Malaysian policies issued,
and reinsurances accepted, which are entered in the Register,
reduced by return premiums and premiums in respect of
reinsurances on Malaysian policies ceded during the azcount-
ing period to an insurer registered or authorized under this
Act. and relates only to general business.

2. (1) For the purposes of this Act—

(a) insurance business shall be divided into two classes—
(i) life basiness. which in addition to all j
insurance business concerned with life policies

shall include, in the case of any insurer, any

type of insurance business carried on as

incidental only to the insurer's other life j

business; and

Clnsslﬁm-
tion of

insurance

business,

Struchon.of
references
to matters
connected

i
insurance.
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(i) general business, that is to say. all insurance
business which is not life business,

and the reinsurance of liabilities under insurance
policies shall be treated as insurance business of
the class and type to which the policies would have
belonged if they had been issued by the reinsurer:

Provided that if the Director General is satisfied
that any part of an insurer’s business which belongs
to a particular class or type of insurance business
ought in the insurer’s case to be treated as belonging
to another class or type, the Director General may
direct that it shall be so treated:

(b) references to carrying on insurance business include
the carrying it on through an agent, or as agent:
but “insurer” shall not include an insurance agent
as such nor, in the case of a person who is both
insurer and insurance agent. have reference to
business done as insurance agent:

(e) “Malaysian insurer”. and “Malaysian insurance
agent” mean a person who is or has been carrying
on insurance business in Malaysia as insurer and
as insurance agent respectively, and *“Malaysian
insurance broker” means a person who is or has
been carrying on business as insurance broker in
Malaysia; and references to carrying on insurance
business. or any class of insurance business, in
Malaysia include but include only the receipt of
proposals for, or issuing of. policies in Malaysia or
the collection or receipt in Malaysia of premiums
on Malaysian policies;

(d) the operation, otherwise than for profit, of a scheme
or arrangement telating to service in particular
offices or employments, and having for its object
or one of its objects to make provision in respect
of persons serving therein against future retirement
or partial retirement, or against future termination
of service through death or disability, or against
similar matlers, shall not be treated as carrying on
the business of insurance; and

13/66. (¢) no society registered under the Societies Act. 1966, and
no company engaged primarily in the business of export
credit insurance shall be deemed to be an insurer, and
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no agent for such a society shall as such be deemed to
be an insurance agent; nor shall references in this Act to
a policy or contract of insurance apply to any policy or
contract whereby an insurance is effected with such a
society or company.

(2) The definitions set out in the First Schedule shall
have effect for the construction of references in this Act to
policies of insurance, policy owners and policy monies.

ParT 11
CONDUCT OF INSURANCE BUSINESS

General restriction on insurers

3. (1) Subject to this Act. insurance business shall not be
carried on in Malaysia by any person as insurer except—

(a) by a company as defined in the Companies Act,
1965, or a company incorporated outside Malaysia
which has an established place of business in
Malaysia;

(b) by a society registered under the Co-operative
Societies Ordinance, or

(¢) by an unincorporated company established in the
United Kingdom before the year 1862 which has
been carrying on business as’ insurer in Malaysia
since before the 2lst January, 1963, and has an
established place of business in Malaysia.

(2) (@) No such company or society shall carry on life business

or general business in Malaysia as insurer unless —

(i) it is registered under this Act in respect of that class of
business:

(ii) in the case of a company as defined in the Companies
Act, 1965 and a society mentioned in subsection (1) (4)
it maintains at all times a surplus of assets over liabilities
of not less than the amount specified under section 4 (4)
(a) (i) or fifteen per cent of its written premium income
in the preceding financial year, whichever is the greater;

Require-
ments for
carrying on
business as
insurer.

79/65.

F.M.33/45.
Sabah 338,
Sarawak
Cap. 66.
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(ili) in the case of a company incorporated outside Malaysia
and a company mentioned in subsection (1) (e), it main-
tains in Malaysia at all times a surplus of assets in Malay-
sia over liabilities in Malaysia of not less than one million
ringgit or fifteen per cent of its written premium income
in Malaysia in the preceding financial year, whichever is
the greater; and

(iv) has the deposit required by this Act in respect of it.

(b) For the purposes of paragraph () (iii), the surplus shall
be in the form of cash, securities of the Federal Government is-
sued in Malaysia, or securities specified in the Second Schedule or
in any combination thereof; and the provisions of section 11 (4A)
shall apply to investments specified in the Second Schedule made
under this subsection;

(c) For the purposes of this section and section 4, the value
of assets and the amount of liabilities shall be determined on a
basis approved by the Director General.

(2A) In addition to the requirements mentioned in subsection
(2), no company or society mentioned in subsection (1) shall carry
on general business unless on the commencement of this subsec-
tion it is, or within six months thereof it becomes, a member of an
association of insurers approved by the Minister.

(3) Subsection (2) shall not apply to an existing insurer
or a pre-registered insurer in respect of the collection ar
receipt of premiums on Malaysian policies belonging to
either class of business if the insurer has satisfied the
Director General before the 21st April, 1963, in the case of
an existing insurer or before the Ist April, 1965, in the
case of a pre-registered insurer—

(@) that the insurer was not carrying on nor proposing
to carry on that class of business in Malaysia as
insurer otherwise than by the collection or receipt
of premiums on those policies; and

(h) that reasonable provision had been or would be
made for the insurer’s liability in respect of those
policies, and adequate arrangements would exist for
payment in Malaysia of premiums and claims on
those policies.
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(3A) An existing insurer, a pre-registered insurer and an in-
surer who has been registered under this Act immediately before
the commencement of this Section shall comply with the provi-
sions of subsection (2) (a) (ii) within a period of twelve months
from that date.

(4) A person who contravenes this section shall be guilty
of an oﬂP:nce and shall, on conviction, be liable to a fine
not exceeding five thousand dollars, increased by one
thousand dollars for each day on which he is proved to
have done so, or to imprisonment for a term not exceeding
twelve months or to both.

3A. Where any person holds himself out to be a registered in-
surer in respect of life business or general business or both where
he is not registered under this Act in respect of that business, that
person shall be guilty of an offence and shall, on conviction, be lia-
ble to a fine of five thousand dollars or to imprisonment for a
term of twelve months or to both, and to a daily fine of not excee-
ding one thousand dollars.

3B. (1) No person other than an insurer registered under this
Act shall, without the written consent of the Director General,
use the word “insurance”, “‘assurance” or “underwriter” or any of
their derivatives in any language, or any other word indicating that
such person carries on insurance business in the name, description
or title under which it carries on business in Malaysia or make any
representation to such effect in any bill head, letter paper, notice
or advertisement or in any other manner:

Provided that nothing in this section shall prohibit an associa-
tion of insurers from using the word “insurance”, “assurance” or
“underwriter” or any of their derivatives in any language as part of
its name or description of its activities.

(2) Any person who contravenes the provisions of subsection
(1) shall be guilty of an offence and shall, on conviction, be liable
to a fine of one thousand dollars or to imprisonment for a term of
six months or to both and to a daily fine of not exceeding one
hundred dollars.

3C. (1) Where the Director General has reason to believe that
a person is carrying on insurance business without having been re-
gistered under this Act, he may call for or inspect the books, ac-
counts and records of that person in order to ascertain whether or
not that person has contravened or is contravening any provisions
of this Act.

A 294:1975
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(2) Any person who wilfully refuses to submit the books, ac-
counts and records or to allow the inspection thereof shall be
guilty of an offence and shall, on conviction, be liable to a fine of
five thousand dollars or to imprisonment for a term of twelve
months or te both and to a daily fine of not exceeding one thou-
sand dollars.

Registration of Malaysian insurers

Registration 4. (1) The Director General shall be responsible for the

y Director b3 o % s by -

General.  registration of Malaysian insurers and, subject to g.th
section, shall on the application of any company or society
qualified under sections 3 (1) and 3 (2A) register, with or without
conditions and on payment of the prescribed fees, the applicant in
respect of life business or general business or both.

(2) An application to be registered in respect of life

business or general business may be made by a company
or society already registered in respect of the other.

(3) The Director General shall not be reguired to consider
an application unless it is made in writing signed on behalf
of the insurer by one of its directors and by its principal
officer in Malaysia, and he has been furnished with such
documents and information as may be prescribed or as
he may in the particular case require.

(4) (@) The Director General shall refuse to register an
applicant if, after appropriate inquiry, he is not satisfied—
(i) that the applicant has a surplus of assets over Hahilities of not less
than one million dollars or such greater amount as may be specified
by notice in writing by the Minister and, if it is carrying on or will (if
the application is granted) be registered in respect of both classes of
insurance business, not less than one and a half million dollars or such
freater amount as may be specified by notice in writing by the Mini-
ster; and in the case of a company incorporated outside Malaysia, it
has in Malaysia a surplus of assets in Malaysia of the same amount
over liabilities in Malaysia; and
(i) that the name of the applicant is not by its resem-
blance to the name of any other body likely to
deceive.

(b) For the purposes of paragraph (a) (i), “assets” does
not include goodwill, and “liabilities” includes contingent
and prospective liabilities but not liabilities in respect of
share capital.

(5) The Director General shall also refuse to register an
applicant if, after appropriate inquiry, he is not satisfied




APPENDIX I — INSURANCE ACT, 1963 261

that the business in respect of which the application is made
will be conducted in accordance with sound insurance
principles :

Provided that if the application is made in respect of both
classes of insurance business, and the Director General is
satisfied as respects one of them, he shall under this sub-
section refuse only as respects the other.

(5A) Where the Director General is satisfied that an appli-
cant has complied with all the requirements of this section
he shall refer the application to the Minister; and if the
Minister so directs, the Director General shall not register
the applicant who shall be notified of the direction.

. (6) The Director General shall not register an applicant

in respect of insurance business of either class until the

Accountant-General certifies to him that the applicant has

Ir:‘mde in respect of that business the deposit required by this
Ct.

(8) The Director General shall not later than the month of
March every year, cause to be published in the Gazerre a list of
Malaysian insurers registered under this Act, and additions to the
list shall be published from time to time as they are made.

4A. (1) The Minister may prescribe different fees in respect of
different classes of insurance business.

(2) The Minister may exempt an insurer from payment of
the prescribed fees or part thereof.

5.— (1) The Director General may from time to time and as
he thinks fit —

(a) impose conditions of registration on an insurer; or
(b) add to, vary, or revoke any existing conditions of re-
gistration of an insurer,
who is already registered under this Act in order for it to remain
50 registered.

(2) Any insurer who fails to comply with any of the condi-
tions imposed by the Director General under subsection (1) shall
be guilty of an offence and shall, on conviction, be liable to a fine
of five thousand dollars and to a daily fine of one thousand dol-
lars.

6. (1) The Director General may by order cancel the regis-

Subs. A294
of 1975.
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S‘“""‘" tration of an insurer either wholly or in respect of a class of busi-
m‘,’" ness, as the case may be, if he is satisfied that—

registration. (a) the insurer has not commenced business within
twelve months after being registered;

(b) the insurer has ceased to carry on insurance business
in respect of any class of business;

(¢) the insurer has failed to maintain a surplus of assets
over liabilities in accordance with section 3 (2) (a)
(ii);

(d) the insurer has neglected or refused to observe an
order of the Director General to make good any de-
ficiency, whenever its insurance fund shall have be-
come impaired;

(e) the insurer proposes to make, or had made any com-
position or arrangement with its creditors or has gone
into liquidation or has wound up or otherwise dis-
solved;

(f) the insurer is carrying on its business in a manner
likely to be detrimental to the interests of its policy
owners;

(g) the insurer is unable to meet its obligations;

(k) the insurer has failed to effect satisfactory reinsu-
rance arrangements;

(i) the insurer is contravening or has contravened the
provisions of this Act or any of the regulations or any
conditions imposed or any directions given by the
Director General under this Act;

(j) the insurer has been convicted of any offence under
this Act or any of its officers holding a managerial or
an executive position has been convicted of any of-
fence under this Act;

(k) the insurer has furnished false, misleading or inac-
curate information, or has concealed or failed to dis-
close material facts in its application for registration;
or

(1) it isin the public interest to cancel the registration.

(2) The Director General shall before cancelling any registra-
tion under subsection (1) cause to be given to the insurer con-
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cerned notice in writing of his intention to do so, specifying a
date, not less than fourteen days after the date of the notice, upon
which the cancellation will take effect and calling upon the insurer
to show cause to the Director General why the registration should
not be cancelled.

(3) Notwithstanding the fact that the registration of an in-
surer has been cancelled under this section, so long as the insurer
remains under any liability in respect of Malaysian policies belon-
ging to the class of insurance business to which the registration re-
lates, the insurer shall take such action as it considers necessary or
as may be required by the Director General to satisfy him that rea-
sonable provision has been or will be made for that liability and
that adequate arrangements exist or will exist for payment in
Malaysia of premiums and claims on those policies.

(4) When the Director General has cancelled a registration
under subsection (1) he shall forthwith inform the insurer of the
cancellation.

(5) Any insurer whose registration has been cancelled pur-
suant to this section may within sixty days of being notified in
writing of the cancellation appeal against the order of cancellation
to the Minister whose decision thercon shall be final.

(6) An order of cancellation made by the Director General, or
where there is an appeal, the decision of the Minister confirming
the order of cancellation shall not take effect until the expiration
of a period of fourteen days after the insurer has been informed in
writing of the order or decision.

6A.(1) Where an order of cancellation becomes effective
under section 6 —

(a) notice of the cancellation shall be published in the Gaz-

ette; and

(h) the insurer shall, as from the date of cancellation, cease to
carry on in Malaysia insurance business of the class in res-
pect of which its registration has been cancelled under this
Act, otherwise than by the collection or receipt of pre-
miums on Malaysian policies belonging to that class effec-
ted before the date of cancellation of registration and sec-
tion 3 (2) shall not apply to the insurer in respect of the
collection or receipt of those premiums.

Effects of
cancellation
of regis-
tration.
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(2) The provisions of subsection (1) () shall not prejudice the
enforcement by any policy owner or person of any right or claim
against the insurer or by the insurer of any right or claim against
any policy owner or person,

6B.(1) An insurer shall not carry on investment-linked insu-
rance business in Malaysia without the approval in writing of the
Director General and subject to such conditions as he may impose.

(2) For the purposes of this Act, “investment-linked in-
surance business™ means the effecting and carrying out of a con-
tract of life insurance under which the benefits payable to the
policy owner is the greater between —

(@) u specified minimum amount payable on death, on sur-

vival to a specified date, or at specified intervals; and

(b) an amount which is determined by reference to the

value at the relevant date of, or the income during the
relevant period from, assets of a description specified
in the policy or in any related statement.

Deposits, registers of policies, insurance funds and reinsurance

7. (1) A Malaysian insurer, while registered in respect of any
class of insurance business, shall at all times have in respect of that
business a deposit with the Accountant-General of a value of not
less than three hundred thousand dollars.

(2) Any such deposit shall be made in cash or in securities
specified in the Second Schedule or partly in one way and partly
in the other; and any cash comprised in'a deposit may be invested
in such mannar available for the investment of funds in court as
the insurer may select.

(3) All income accruing in respect of a deposit shall be
payable to the insurer making the deposit.

(4) A deposit made under this section in respect of any
class of business shall be retained by the Accountant-General until
either the insurer ceases to be registered in respect of that class of
insurance business or the deposit is required in the winding up of
the insurer; and if the insurer ceases to be registered as aforesaid,
the deposit or part of it may be further retained for the purpose of
and in accordance with any such provision for liabilities in respect
of policies as is required by section 6 (3).
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(5) 1If at any time a deposit under this section (other than
a deposit retained after the insurer has ceased to be registered as
aforesaid) comprises assets other than Government securities, and
the value of those assets is less than the sum of three hundred
thousand dollars reduced by the value of any Government securi-
ties comprised in the deposit, then the Director General may by
notice in writing direct the insurer to add thereto within twenty-
eight days of the service of the notice, cash or securities specified
in the Second Schedule of a value not less than the difference.

(6) An insurer which has made a deposit under this
section may at any time substitute for any assets comprised.
in the deposit cash or securities specificd in the Second
Schedule, so long as the value of the deposit is not thereby
reduced to an amount below that which is required by this
Act.

(7) In the foregoing subsections “securities” (except in
the expression “Government securities”) includes any form
of investment. and “Government securities™ means securities
of which the principal or interest is charged directly or by
way of guarantee on the Consolidated Fund; but no deposit
shall include—

(a) any shares in, or debentures or other securities of,
an insurer registered under this Act;

() except so far as a debt comprised in the deposit
is secured on land, any estate or interest in land: or

(¢) any securities authorized in paragraphs 3 56
and 8 of the Second Schedule which the Minister
on the advice of the Director General and the
Accountant-General declares in writing to the
insurer to be unsuitable for the purposes of a
deposit.

(74) Where by virtue of subsection (7) (¢) any securities
comprised in a deposit are declared unsuitable, the insurer
shall within one calendar month of the securities being so
declared, substitute therefor such other securities as are
authorized by this section.

(8) (Omitted).

(9) In the case of an existing insurer any deposit made

under section 4 of the Life Assurance Companies Ordinance, F.M.38/48

1948, or (in the case of general business) under section 4 of
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the Fire Insurance Companies Ordinance, 1948, or section 76
of the Road Traffic Ordinance, 1958, shall, if the deposit
was in the hands of the Accountant-General on the 2Ist
January, 1963, and has not since been returned to the
insurer, be held by the Accountant-General on account of
a deposit required by this Act.

8. (1) If, in the case of any insurer, a bank licensed under
the Banking Act, 1973, makes with the Government
an agreement in a form approved by the Director General,
whereby the bank covenants with the Government to deposit
with the Accountant-General a specified sum in cash on
account of the insurer's deposit under this Act in respect
of either class of insurance business, and the covenant
complies with any requirements the Director General sees fit
to impose as to the circumstances in which that sum is to be
deposited, then for the purposes of this Act the insurer shall
be treated as having deposited under section 7 a sum of cash
equal to that so covenanted for and the sum so covenanted
for shall be recoverable notwithstanding that no considera-
tion is furnished on the agreement.

(2) Any sum deposited by a bank in pursuance of an
ugreement made under subsection (1) shall be dealt with
under or for the purposes of this Act as if it were a sum
deposited by the insurer under section 7.

(3) This section shall not authorize an agreement to be
substituted under section 7 (6) for assets comprised in a
deposit.

(4) (@) Any deed or instrument purporting to be a deed
which before the 1st January, 1964, was delivered by a bank
to the Accountant-General and having effect on that date
shull be deemed to be an agreement made under subsection
.

(h) In this subsection the expression “deed or instrument
purporting to be a deed” means a deed or instrument pur-
porting to be a deed, in a form approved by the Director
General, whereby the bank covenants with the Government
to deposit with the Accountant-General a specified sum in
cash on account of an insurer’s deposit under this Act in
respect of either of the classes of insurance business
mentioned in section 2 (1).

9. (1) Every Malaysian insurer registered under this Act
shall establish under this Act a register of policies, and
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(subject to any prescribed exceptions) shall keep the Register
at an office in Malaysia.

(2) Subject to this section, there shall be entered in the
Register all Malaysian policies of the insurer, and no policy
entered in the Register shall be removed from it so long
as the insurer is under any liability in respect of the policy.

(3) Subject to this section, there may be entered in the
Register such other policies as the insurer with the consent
(express or implied) of the policy owners may determine.
and this Act shall apply in relation to any policy so entered
as if it were a Malaysian policy.

(4) Subject to subsection (5) an insurer carrying on life
business outside Malaysia (and not doing so only by the
collection or receipt of premiums) may, at the request of
the owner of a policy belonging to the insurer’s life
business—

(@) refrain from entering the policy in the Register,
notwithstanding that it is a Malaysian policy; or
(b) remove the policy from the Register,
and this Act shall thereafter apply in relation to the policy
as if it were not a Malaysian policy.

(5) Regulations may provide that subsection (3) or (4)
shall apply only in such cases as may be prescribed or shall
have effect subject to any prescribed exceptions or
restrictions

(6) A Malaysian insurer shall, at the request of any person
having an interest in any policy of the insurer, inform him
whether or not the policy is entered in the Register.

(7) If the insurer ceases to be registered under this Act
in respect of either class of insurance business; the Register
shall cease to exist as a statutory register under this Act of
policies belonging to that class of business and any reference
in this Act to policies registered under this Act shall be
construed accordingly.

(8) Subject to subsection (7). the Register shall, notwith-
standing that the insurer at any time ceases to carry on in
Malaysia either class of insurance business, continue to be
muaintained by the insurer for policies be'onging to that
class so long s the insurer is under any liability in respect
of such policies registered or tequired to be registered at
that time: but no pohcle: belonging to either class of business
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shall be entered in the Register under subsection (3) when
the insurer is not carrying on that class of business in
Malaysia, or is doing so only by the collection or receipt of
premiums.

(9) The Register of an existing insurer shall be established
as at the beginning of the initial accounting period, and that
shall be taken for the purposes of this Act to be the date of
the establishment of the Register.

(10) This section shall apply in respect of any Malaysian policy

issued by any pre-registered insurer in East Malaysia before the
first day of the modified initial accounting period, and any such
policy shall be added to and included in the Register as from
that day.
10. (1) Every Malaysian insurer registered under this Act
shall establish and maintain in accordance with this section
an insurance fund in respect of the class or each of the
classes of insurance business carried on by the insurer in
Malaysia so far as that business relates to Malaysian
policies.

(2) There shali be paid into an insurance fund all receipts
of the insurer properly attributable to the business to which
the fund relates (including the income of the fund), and the
assets comprised in the fund shall be applicable only to
meet such part of the insurer’s liabilities and expenses as is
properly so attributable.

(3) In the case of a fund established in respect of life
business, no part of the fund shall be allocated by way of
bonus to participating policies, except with the approval of
a qualified actuary and out of a surplus of assets over
liabilities as shown on the last statutory valuation of the
fund: and on the making of any such allocation that surplus
shall be treated for purposes of this section as reduced by
the amount allocated.

(4) If on the last statutory valuation (in the case of a fund
established in respect of life business) or in the last statutory
balance sheet (in the case of a fund established in respect of
general business) there was shown a surplus of assets over
liabilities of an insurance fund. there may. subject to any
provision to the contrary in any instrument or contract
binding the insurer, be withdrawn from the fund an amount
not exceeding the surplus, and on the making of any such
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withdrawal that surplus shall be treated for purposes of
this section as reduced by the amount withdrawn:

Provided that. in the case of a fund established in respect
of life business, no withdrawal shall be made without the
approval of a qualified actuary, and no part of the surplus
attributable to participating policies shall be withdrawn in
excess of one quarter of the amount allocated thereout by
way of bonus to participating policies. )

(5) In respect of any policy belonging to the insurer’s life
business which is under section 9 (4) removed from the
Register, there may be withdrawn from the fund established
in respect of that business an amount not exceeding the
prescribed amount. )

(6) Any amount withdrawn from an_insurance fund
under subsection (4) or (5) and, in a winding up. any part
of an insurance fund remaining after meeting the liabi'ities
and expenses to which the fund is applicable may be dealt
with as if it had not formed part of the fund.

(7) In a winding up assets comprised in the deposit made
by an insurer under this Act in respect of either class of
business shall be treated as assets of the insurance fund
established by the insurer in respect of business of that class,
and subsections (2) and (6) shall apply to those assets
accordingly.

(&) An insurance fund established by a Malaysian insurer
for any class of business shall, notwithstanding that the
insurer at any time ceases to carry on that class of business
in Malaysia, continue to be maintained hy the insurer so
long as the insurer is required by this Act to maintain the
Register for policies belonging to that class.

(9) (&) In the case of an existing insurer, any insurance
fund shall be established as at the date of establishment of
the Register, and by reference to the policies registered or
required to be registered in it as at its establishment, and
by reference to the assets and liabilities of the insurer as at
that date; and—

(i) there shall be allocated to the fund assets of a value
not less (after allowing for any charges to which
the fund is not applicable) than the aggregate of
the amounts specified in paragraph (b); and
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(ii) all such matters as would subsequently have affected
the fund if established at that date shall be brought
into account accordingly.

(h) The amounts referred to in paragraph (a) (i) are as
follows :

(i) the amount, determined in the prescribed manner,
of the lability of the insurer in respect of the
policies referred to in paragraph (a); and

(ii) the amount of any other liabilities of the insurer
so far as the assets allocated to the fund will be
applicable or be treated as having been applicable
to meet those labilities.

(10) (@) In the case of a pre-registered insurer there shall
be an addition to any insurance fund as at the beeinning of
the modified initial accounting period. and by reference to
the policies added to the Register or required to be added
to the Register on that date, and by reference to the assets
and liabilities of the insurer as at that date; and—

(i) there shall be added to the fund assets of a value
not less (after allowing for any charges to which the
fund is not applicable) than the aggregate of the
amounts specified in paragraph (b); and

(i) all such matters as would subsequently have affected
the fund if added to as aforesaid at that date shall
be brought into account accordingly.

(h) The amounts referred to in paragraph (a) (i) are as
follows :

(i) the amount, determined in the preseribed manner,
of the liability of the insurer in respect of the policies
added or required to be added to the Register as
at the beginning of the modified initial accounting
period; and

(i) the amount of any other liabilities of the insurer so
far as the assets added to the fund will be applicable
or be treated as having been applicable to meet
those liabilities.

11. (1) The assets of any insurance fund under this Act
shall be kept separate from all other assets of the insurer.
and shall not include assets comprised in a deposit under
this Act except as provided by subsection (4), nor any
amounts on account of goodwill, the benefit of development
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expenditure or similar items not realisable apart from the
business or part of the business of the insurer.

(1A) The assets of an insurance fund established in respect
of general business shall not include any amount tepresent-
ing the total of outstanding premiums and agents’ balances
which is in excess of twelve and a half per cent of written
premiums.

(2) Subject to section 14 the assets of any insurance fund
shall be such that—

(a) the value of Malaysian assets as specified in the
Second Schedule, with any such additions as are
permitted by subsection (3), is not less than seventy
per cent of the total value of the assets of the fund
for the period 3Ist December, 1971, to the 30th
December, 1972, and not less than eighty per cent at any
time thereafter; and

(b) the value of investments in securities of the Federal Go-
vernment issued in Malaysia is not less than twenty-one per
cent at 31st December 1978, twenty-two per cent at 31st
December 1979, twenty-three per cent at 31st December
1980, twenty-four per cent at 31st December 1981, and
twenty-five per cent at 31st December 1982 and at any
time thereafter.

(3) For the purposes of subsection (2) there may be added
to the value of items specified in the Second Schedule the
amount or value of any assets of the fund of the following
descriptions :

(a) income arising from those items but not yet received;

(b) outstanding premiums on life policies on which
future liabilities may be met out of the assets of
the fund, being premiums which are to be paid in
Malaysian currency;

(¢) outstanding premiums and agents’ balances in
tespect of Malaysian policies for general business
but not exceeding the amount permitted in sub-
section (1a);

{d) interest not yet received on loans secured on any
such policies, being interest which is to be paid in
Malaysian currency.
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(4) Notwithstanding anything in subsection (1) an
existing insurer may, on the first establishment of an
insurance fund for either class of insurance business,
allocate thereto under section 10 (9) (a) assets then
comprised in the insurer’s deposit under this Act in respect
of that class of business, and the assets so allocated and
the assets from time to time representing them in the
deposit may form part of the insurance fund accordingly.

(4A) The Minister may, in respect of assets of any insurance
fund, require an insurer —

(a) not to make investments of a specified class or description;
(b) to realise, before the expiration of a specified period or
such extended period as the Minister may allow, the whole
or a specified proportion of investments of a specified class

or description held by the insurer when the requirement is
made.

(5) For the purposes of this section the assets from time
to time representing any reinsurer's deposit held by the
insurer to meet liabilities of an insurance fund shall be
treated as assets of the fund.

“Restric- LIA. (1) No insurer shall —

tonson (a) pay any dividend on its shares until all its capitalized
{:i’é'i“;m expenditure (including preliminary expenses, organi-
dEadsand zation expenses, share selling commission, brokerage,
grant of amounts of losses incurred, and any other item of ex-
advance, penditure not represented by tangible assets) has been
loan, and completely written off;

“l'“‘l” (h) grant an advance, a loan, or a credit facility against the
facility.

security of its own shares;

(c) except in such special circumstances and in such
amounts as the Director General may allow, grant an
advance, a loan, or a credit facility

(i) to any of its directors other than an advance or a
loan secured by a policy of insurance held by the
director;

(ii) to a firm in which it or any of its directors has
any interest as partner, manager, or agent, or to
an individual for whom or a firm for which any of
its directors is a guarantor;
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(iii)to a company in which any of its directors owns
twenty per cent of the voting shares or more;

(iv)to a company in which the insurer owns twenty
per cent of the voting shares or more;

(v) to a company which owns twenty per cent of the
voting shares of the insurer or more; and

(vi)to a company in which a company mentioned in
subparagraph (v) owns twenty per cent of the
voting shares or more;

(d) except in such special circumstances and in such
amounts as the Director General may allow, grant to a
person other than its employee or to any person men-
tioned in paragraph (c) an unsecured advance, unse-
cured loan, or unsecured credit facility;

(¢) except in such special circumstances as the Director
General may allow, act as guarantor on an advance, a
loan, or a credit facility granted to any person;

(f) except with the approval of the Director General,
pledge, mortgage, or charge any of its assets or securi-
ties.

(2) All the directors of the insurer shall be liable jointly and
severally to indemnify the insurer against any loss arising from the
making of an d advance, d loan, or
credit facility.

(3) For the purposes of subsection (1), “‘director” shall be
deemed to include the wife, husband, father, mother, son, or
daughter of a director.

(4) For the purposes of this section and section 1B, “‘unse-
cured advance”, “unsecured loan™, or “unsecured credit facility”
mean respectively —

(a) an advance, a loan. or a credit facility made without secu-

rity; or

(b) in the case of an advance, a loan, or a credit facility made

with security, any portion of the advance, loan, or credit
facility which at any time exceeds—
(i) the market value of the assets constituting the se-
curity: or
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(ii) the value of the assets constituting the security as-
sessed on a basis approved by the Director Gene-
ral where he is satisfied that there is no estab-
lished market value.

11B. (1) Every director of an insurer who in any manner

ofinterests whatsoever has an interest, whether directly or indirectly, in an
L)

directors:

advance, a loan, or a credit facility from that insurer shall as soon
as practicable make to the insurer a declaration in writing as to the
nature and extent of his interest and the insurer shall within seven
days of its receipt furnish copies of that declaration to the Direc-
tor General, its auditors, and all its directors.

(2) For the purposes of subsection (1), a general notice given
to the board of directors of an insured by a director to the effect
that he has an interest in a specified enterprise, undertaking, firm,
or company and that he is to be regarded as having an interest in
an advance, a loan, or a credit facility which may, after the date of
the notice, be granted to that enterprise, undertaking, firm, or
company shall be deemed to be sufficient declaration of interest in
relation to an advance, a loan, or a credit facility so granted if —

(a) it specifies the nature and extent of his interest in that

enterprise, undertaking, firm, or company; and

(h) at the time an advance, a loan, or a credit facility is made,

his interest is not different in nature or greater in extent
than had been specified in the notice.

(3) Every director of an insurer who holds an office or pos-
sesses any property whereby whether directly or indirectly a duty
oran interest may arise in conflict with his duty or interest as such
director shall declare at a meeting of the directors of the insurer
the fact. nature, and extent of the conflict which may arise.

(4) The declaration referred to in subsection (3) shall be made
at the first meeting of the directors held —

(a) after the person becomes a director of the insurer: or
(b) (if already a director) after the person commenced to hold

office or to possess the property whereby the conflict may
arise.

(5) The secretary to the board of directors of the insurer shall
cause to be brought up and read any declaration made or notice
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given under this section at the next meeting of the directors after
the declaration is made or the notice is given and he shall record
the same in the minutes of that meeting.

(6) Any director or secretary to a board of directors who acts
in contravention of this section shall be guilty of an offence and
shall, on conviction, be liable to a fine not exceeding five thousand
ringgit or to imprisonment for a term not exceeding three years or
to both.

11C. (1)  An insurer which has, or a director of an insurer
who has, prior to the commencement of sections 11A and 11B,
entered into a transaction or has an interest contrary to the pro-
visions of those sections shall, within two months of such com-

t, submit a of the transaction or interest to
the Director General and that insurer or director, as the case may
be, shall further within that time or such further time as the Direc-
tor General may specify, liquidate the transaction, cease to have
the interest. or comply with the provisions of those sections, and
dispose of any property or right that may have been acquired or
interest may have been held.

(2) Any person who fails to comply with the provisions of
subsection (1) shall be guilty of an offence and shall be liable, on
conviction, to a fine not exceeding twenty-five thousand ringgit
and to a further fine of one thousand ringgit for every day during
which the offence is continued after conviction,

12. (1) Where an insurer has established an insurance fund
under this Act, the insurer shall secure that any documents
evidencing the insurer’s title to assets of the fund or assets
falling within section 11 (5), so long as the documents are
held by or on behalf of the insurer, shall be kept in
Malaysia or, if not so kept. shall be kept in the custody of
a person approved by the Director General, and at a place
and on terms so approved.

Provided that the Director General may, in the case of an in-
surer being investigated under this Act or where the Director
General is satisfied that the affairs of an insurer are being conduc-
ted in a manner likely to be detrimental to the interests of policy
owners or potential policy owners, direct that all such documents
be handed over to be kept by him or by a person approved by him
and at a place and on terms so approved.
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(2) An insurer who has established an insurance fund shall
from time to time notify to the Director General in writing the
person having custody of any such document on behalf of the in-
surer.

(2A) No person having custody of any such document shail
release it except with the consent in writing of the Director Gene-
Tal.

(3) Any such document which is for the time being held
by or on behalf of the insurer shall, within such period as may be
specified in the notice given in writing by the Director General to the
insurer or to the person having the custody of the document,
be produced for inspection to the Director General or a

person nominated by him by the person to whom the notice
1S given.

(4) A person who fails to comply with this section shall
be guilty of an offence and shall, on conviction, be liable
to a fine not exceeding one thousand dollars, and to a daily
fine not exceeding fifty dollars.

Establish- 12A. (1) There shall be established and maintained by the
mentand  Director General in accordance with this section, insurance gua-
maintenance rantee scheme funds in respect of general insurance business and
?j;:‘f‘;ua life insurance business respectively carried out by the insurer in

rantee Malaysia so far as the business relates to Malaysian policies.
:‘ﬁ:ﬁl‘::nd (2) There shall be paid into the insurance guarantee

payment  scheme funds through the Director General all such levies as may
of moneys e imposed on and collected from insurers in such instalments as
lr]\:‘rl\;s[ the  the Director General may allow.

(3) Subject to any direction by the Minister the total
amount of levy shall not exceed 1% of the annual written pre-
mium of an insurer in any one year assessable on the general insu-
rance business, in the case of life insurance business on any new
business, carried out by the insurer in the previous year. In the
case of an insurer who has failed to submit his statutory returns
under section 22 by the due date, the Director General may, for
the purpose of calculating the amount of levy payahle by that in-
surer, assess an amount to be deemed to be that insurer's written
premiumincome for the preceding year and the amount so collec-
ted shall be adjusted against actual written premium income
shown in the statutory returns when submitted.
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(4) Any sum including any other moneys or interest re-
ceived or paid into the insurance guarantee scheme funds including
any profit or dividends derived from any investment of any sum
out of such funds may be withdrawn and utilised from time to
time with the approval and subject to the direction of the Director
General to meet the administrative, legal, and other costs of main-
taining and administering such funds and the liabilities of any in-
solvent insurer to private policyholders in respect of any valid
policy registered in accordance with section 9 provided that any
sum so withdrawn and utilised for the purpose of meeting the Lia-
bilities of any insolvent insurer shall not at any time exceed 90%
of the lawful amount due and payable to any private policyholder
or person entitled through him or any other proper ¢claimant.

For the purpose of this subsection an insurer shall be deemed

to be insolvent if—

(a) at the close of the last accounting period for which
statements have been lodged with the Director General
under section 22, the insurer is insolvent;

(b)  winding up proceeding has been commenced against the
insurer;

(c)  a receiving order has been made against him by the

Court;

(d)  the insurer has been declared a bankrupt,

(5) The Minister may at his discretion direct the Direc-
tor General at any time after the establishment of the insurance
guarantee scheme funds the discontinuance of the collection of
any sum by way of levy if he is satisfied that there is more than
adequate money in either or both of the funds to meet the liabili-
ties of any i insurer in with ion (4), but
may if circumstances warrant, direct the Director General to re-
sume the collection from insurers in respect of either or both of
the insurance guarantee scheme funds:

Provided that the Minister may from time to time at his dis-
cretion direct that this section shall not apply to certain types of
insurance business within any class or may apply only with such
exceptions, restrictions or on terms or for any period or in any
manner as he may prescribe.

(6) The Director General may appoint any suitable per-
son to assist him in the administration and distribution of the in-
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surance guarantee scheme funds,

(7) For the purposes of this section, the annual written
premium of an insurer in any one year shall exclude overseas in-
ward reinsurances.

(8) The moneys in the insurance guarantee scheme
funds in so far as they are not for the time being required to be ex-
pended for the purposes of this section may be invested in such
manner as the Minister may approve and all income accuring in
respect of such investments shall be credited to the funds.

(9) In this section, “private policyholder” means a

policyholder who is an individual, a partnership or any other un-
incorporated body of persons, all of whom are individuals; and
“proper claimant™ shall have the meaning assigned thereto under
section 44 (5).
13. (1) If a Malaysian insurer makes default in complying
with the provisions of sections 9 to 12A, the Director General
may by notice in writing require the insurer to make good
the default.

(2) Tf the insurer does not make good the default within
one month after the notice is given, the High Court may on
the application of the Director General make such order
against the insurer or any director or officer of the insurer
as the High Court thinks fit with a view to making good
the default and otherwise securing compliance by the insurer
with sections 9 to 12A.

(3) Nothing done under this section shall affect any
person’s liability for any offence against this Act.
13A. (1) A Malaysian insurer shall have arrangements consis-
tent with sound insurance principles for reinsurance of liabilities in
respect of risks insured or to be insured by the Malaysian insurer
in the course of his carrying on insurance business.

(2) The Director General may by giving notice in wri-
ting require a Malaysian insurer to produce for his inspection,
within a period ;j)eciﬁed in the notice, treaties on reinsurance,
such other detail information pertaining thereto and any such
other reinsurance arrangements as he may in the particular case re-
quire.

(3) A person who fails to comply with subsection (2)
shall be guilty of an offence and shall, on conviction, be liable to a
fine not exceeding five hundred dollars, and to a daily fine not ex-
ceeding twenty-five dollars.
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Miscellaneous requirements as to conduet of business

14. (1) In the case of a life policy issued as a Malaysian
policy after the 21st January, 1963, to a policy owner who
is a citizen, any policy moneys or moneys payable on the
surrender of the policy shall. notwithstanding anything in
the policy or in any agreement relating thereto, be paid in
Malaysian currency, unless at the time of payment it is
otherwise agreed between the insurer and the person entitled
to payment,

(2) Where a Malaysian insurer satisfies the Director
General as regards any life policy registered under this Act
by the insurer that the policy moneys (including any
moneys payable under the policy on a surrender) may not
under the policy or any agreement relating thereto be paid
in Malaysian currency, then for purposes of section 11 (2)
there shall be disregarded such part of the value of the
assets of the relevant insurance fund as is equal to the
value of the insurer’s liability in respect of the policy
determined on a basis approved by the Director General.

14A. (1) Subject to subsection (2), no insurer shall assume
any risk in respect of any general insurance business unless and
until—

(@) the premium payable is received by the insurer or is gua-
ranteed to be paid by such person in such manner and
within such time as may be prescribed; or

() deposit of such amount as may be prescribed is made in
advance in the manner prescribed.

(2) Subsection (1) shall apply to such description of
general insurance business as may from time to time be prescribed.

(3) Where an insurance agent or a broker collects on be-
half of an insurer a premium on a policy of insurance of a descrip-
tion for the time being prescribed under subsection (2), he shall
deposit with, or despatch by post to, the insurer the premium so
collected within such period as may be prescribed in relation to
policies of that description.

(4) Any refund of premium which may become due to
an insured on account of the llation of a policy, ion in
its terms and conditions, or may become due in any other manner
shall be paid by the insurer directly to the insured and a proper re-
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ceipt shall be obtained by the insurer from the insured and such
refund shall under no circumstances be paid or credited to an
agent or a broker.

(5) Any person who fails to comply with this section
shall be guilty of an offence and shall, on conviction, be liable to a
fine not exceeding five thousand ringgit.

15. (1) A Malaysian insurer shall not issue a life policy of
any description being a Malaysian policy, if the premium
chargeable under the policy is not in accordance with rates
fixed with the approval of a qualified actuary or, where no
rates have been so fixed for policies of that description
issued by the insurer, is not a premium approved for the
policy by a qualified actuary.

(2) An actuary shall not for the purposes of this section
approve a premium for a policy or a rate of premium for
any description of policy, unless he is satisfied that it is
suitable and in accordance with sound insurance principles.

(3) An actuary in giving his approval in respect of any
description of life policy shall have regard to the maximum
rate of commission proposed to be paid or allowed to any
person in respect of that description of policy, and shall
certify the said maximum rate.

(4) Where in the case of any insurer a rate of premium
is approved by a qualified actuary for any description of life
policy, the insurer shall not, except with the approval of
the Director General, pay or allow in respect of any policy
of that description a commission at a rate greater than the
maximum rate of commission certified by the actuary.

(5) The Director General may by notice in writing require
any Malaysian insurer to obtain and furnish him within
a time specified in the notice with a report by a qualified
actuary as to the suitability of the rates of premium for the
time being chargeable by’ the insurer for any description
of life policy, and if the actuary considers that the rates are
not suitable or not in accordance with sound insurance
principles, a report as to the rates of premium which the
actuary approves for that description of policy; and for the
purposes of subsection (1) regard shall be had to any such
report to the exclusion of any previous approval or report.
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(6) For each occasion on which an insurer issues a policy
or allows a commission in contravention of this section, the
insurer shall be guilty of an offence and shall, on conviction,
be liable to a fine not exceeding one thousand dollars.

15A. Where a Malaysian insurer issues a life policy which pro-
vides that proof of age of the life insured is a condition precedent
to the payment of the sum, the insurer shall, unless the age of the
life insured has already been admitted by the insurer, issue on or
with the policy a printed notice stating that proof of age of the
life insured may be required prior to the payment of the sum in-
sured.

15B. (1) If a Malaysian insurer declines to accept the proof
of age tendered in respect of a policy, whether issued before or
after the commencement of this section, the policy owner may ap-
ply to a Judge in Chambers, by summons, for an order directing
the insurer to accept the proof tendered.

(2) On any such application, the Judge may make such
order in relation to the application as he thinks just.

(3) Every order under this section shall be binding on
the insurer and shall be complied with on his part.

15C. (1) A policy shall not be called in question by reason
only of a misstatement of the age of the life insured.

(2) Where the true age as shown by the proof is greater
than that on which the policy is based, the insurer may vary the
sum insured by, and the bonuses (if any) allotted to, the policy so
that, as varied, they bear the same proportion to the sum insured
by, and the bonuses (if any) allotted to, the policy before varia-
tion as the amount of the premiums that have become payable
under the policy as insured bears to the amount of the premiums
that would have become payable if the policy had been based on
the true age.

(3) Where the true age as shown by the proof is less
than that on which the policy was based, the insurer shall either —

(a)  vary the sum insured by and the bonuses (if any) allot-
ted to, the policy so that, as varied, they bear the same
proportion to the sum insured by, and the bonuses (if
any) allotted to, the policy before variation as the
amount of the premiums that have become payable
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under the policy as insured bears to the amount of the
premiums that would have become payable if the policy
had been based on the true age; or

(b) reduce, as from the date of issue of the policy, the pre-
mium payable to the amount that would have been pay-
able if the policy had been based on the true age and re-
pay the policy owner the amount of over-payments of
premium less any amount that has been paid as the cash
value of bonuses in excess of the cash value that would
have been paid if the policy had been based on the true
age.

(4) No life policy effected before the commencement
of this section shall, after the expiry of two years from such com-
mencement, and no life policy effected after the commencement
of this section shall, after the expiry of two years from the date on
which it was effected, be called in question by an insurer on the
ground that a statement made in the proposal for insurance or in a
report of a doctor, referee, or any person, or in a document lea-
ding to the issue of the policy, was inaccurate or false unless the
insurer shows that such statement was on a material matter or sup-
pressed a material fact and that it was fraudulently made by the
policyholder with the knowledge that the statement was false or
that it suppressed a material fact.

(5) Nothing in this section shall prevent the insurer
from calling for proof of age at any time and no policy shall be
deemed to be called in question merely because the terms of the
policy are adjusted in accordance with subsections (2) and (3).

16. (1) The Director General may by notice in writing
require a Malaysian insurer to submit to him the forms of
proposal and policy for the time being in use by the insurer
in Malaysia, and any brochure which is for the time being
in use there by the insurer for describing the terms or
conditions of, or the benefits to be or likely to be derived
from, policies; and where the whole or part of any such
form or brochure is not in Malay or English there shall be
submitted with it a translation in Malay or English.

(2) A requirement under this section, unless it is other-
wise provided therein, shall apply to all such forms and
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brochures as aforesaid coming into use after the making of
the requirement and before the Director General notifies
the insurer that the requirement is withdrawn.

(3) If it appears to the Director General, after affording
the insurer an opportunity to make representations orally
or in writing that any such form or brochure as aforesaid
contravenes or fails to comply with any provision of this
Act, or is in any respect likely to mislead, he may by notice
in writing direct the insurer to discontinue the use of the
form or brochure in Malaysia either forthwith or from a
date specified in the notice.

(4) No Malaysian insurer shall use in Malaysia a form
of proposal which does not have prominently displayed
therein a warning that if a proposer does not fully and
faithfully give the facts as he knows them or ought to
know them, he may receive nothing from the policy.

(5) For each occasion on which any insurer uses a copy
of a form or brochure in contravention of subsection (3)
or (4), the insurer shall be guilty of an offence and shall.
on conviction, be liable to a fine not exceeding one
thousand dollars.

(6) In this section “brochure” includes any leaflet, circular
or similar advertising matter, whether printed or not.

16A. Any person who, by any statement, promise, or forecast
which he knows to be misleading, false, or deceptive, or by any
fraudulent concealment of a material fact. or by the reckless
making (fraudulently or otherwise) of any statement, promise, or
forecast which is misleading, false, or deceptive, induces or at-
tempts to induce another person to enter into or offer to enter in-
to any contract of insurance with an insurer shall be guilty of an
offence and shall, on conviction, be liable to a fine not exceeding
five thousand ringgit or to imprisonment for a term not exceeding
one year or to both.
17. (1) (&) In any case where, under section 39 or 42 of the
Companies Act, 1965, it is unlawful to issue, circulate or
distribute a prospectus relating to a company without a
copy of it being first delivered for registration under that
Act, it shall also be unlawful, in the case of a company
registered or intended to be registered as an insurer under
this Act, to do so without the prospectus having been
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sanctioned by the Director General; and any person
knowingly responsible for the issue. circulation or distri-
bution of a prospectus in contravention of this subsection
shall be guilty of an offence and shall, on conviction, be
liable to a fine not exceeding five thousand dollars.

(h) In this subsection “prospectus” includes any docu-
ment to which the expression applies in the said section 39
or 42,

(2) Where a notice, advertisement or other official publi-
cation of a company registered or intended to be registered
as an insurer under this Act, contains a statement of the
company’s authorized share capital, and does not state
therewith how much of that capital has been subscribed and
how much is paid up, the company shall be guilty of an
offence and shall, on conviction, be liable to a fine not
exceeding one thousand dollars.

fj)'pc?lng 17A. Except wit the consent in writing of the Director Gene-
Bm:?l‘;u ral, no Malaysian insurer and those licensed under section 20 may
open a new branch or agency office in any part of Malaysia.

Approval 17B. (1) No insurer incorporated in Malaysia or registered as
:;'Z%L’F":éd a society in Malaysia shall appoint a person as its managing direc-
d”‘,ﬂ%g’.\‘ tor, director. chief executive, or principal officer, and no insurer
director,  incorporated outside Malaysia or otherwise carrying on business
:'xlieczuve outside Malaysia shall appoint a chief executive or principal officer
or principal for Malaysia, unless —
officer of

insurer.

(a)  the insurer has served on the Director General a notice
in writing stating that it proposes to appoint that person
1o a specified position and containing such particulars as
may be prescribed: and
(b) the Director General has, before the expiration of a
period of three months from the date of service of the
notice, notificd the insurer in writing that there is no
objection to that person heing appointed to the speci-
fied position or such period elapses without the Director
General having served on the insurer a notice of objec-
tion in writing.
(2) A notice under subsection (1) () shall contain a
statement signed by the person proposed to be appotnted that it is
served with his knowledge and consent.

(3) The Director General may object to the person pro-
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posed to be appointed and serve notice thereof under subsection
(1) (b) on the ground that it appears to him that such person is
not a fit and proper person to be so appointed, but before serving
such notice the Director General shall serve on the insurer and on
that person a preliminary notice in writing stating —
(a) that the Director General is considering the service on
the insurer of a notice of objection on that ground; and
(b) that the insurer and that person may, within a period of
one month from the date of service of the preliminary
notice, make representations in writing to the Director
General.

(4) The Director General shall not under any circum-
stances be obliged to disclose any particulars of the ground on
which he is considering the service of the notice of objection or on
which he serves the notice of objection.

(5) Where ations are made in d with
this section the Director General shall take them into considera-
tion in deciding whether to serve the notice of objection.

17C. (1) No person shall become a controller of an insurer
incorporated in Malaysia or registered as a society in Malaysia,
otherwise than by virtue of an appointment in relation to which
section 17B has effect, unless -

(a)  he hasserved on the Director General a notice in writing
stating that he intends to become a controller of that in-
surer and containing such particulars as may be pre-
scribed; and

(b) the Director General has, before the expiration of a
period of three months from the date of service of the
notice, notified him in writing that there is no objection
to his becoming a controller of the insurer or such
period elapses without the Director General having
served on him a notice of objection in writing.

(2) The Director General may object to the person who
intends to become a controller of the insurer and serve notice
thereof under subsection (1) (b) on the ground that it appears to
him that such person is not a fit and proper person to so become,
but before serving such notice the Director General shall serve on
that person a preliminary notice in writing stating —

(a)  that the Director General is considering the service on
that person of a notice of objection on that ground; and
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(b) that that person may, within a period of one month
from the date of service of the preliminary notice, make
representations in writing to the Director General.

(3) The Director General shall not under any circum-
stances be obliged to disclose any particulars of the ground on
which he is considering the service of the notice of objection or on
which he serves the notice of objection.

(4) Where representations are made in accordance with
this section the Director General shall take them into considera-
tion in deciding whether to serve the notice of objection.

17D, (1) A person who becomes or ceases to be a controller
of an insurer to which this Part applies shall, before the expiration
of a period of seven days from the day following that on which he
becomes or ceases to be a controller, notify the insurer in writing
of that fact and of such other matters as may be prescribed: and
a person who is appointed a managing director, director, chief exe-
cutive, or principal officer of any such insurer shall, before the ex-
piration of a period of seven days from the day following that on
which he is so appointed, notify the insurer in writing of such mat-
ters as may be prescribed.

(2) An insurer to which this Part applies give notice in
writing to the Director General of the fact that any person has be-
come or ceased 1o be its managing director, director, chief execa-
tive, or principal officer and of any matter of which such person is
required to notify the insurer under subsection (1); and the notice
shall be given before the expiration of a period of fourteen days
from the day following that on which that fact or matter comes to
the insurer's knowledge.

18. — (1) The Director General may by notice in writing re-
quire any Malaysian insurer, Malaysian insurance broker and Ma-
laysian insurance agent licensed under section 20, or any adjuster
to furnish the Director General with any information or to appear
before him (by such of the insurer’s, broker’s, agent’s, or adjuster’s
di officers, or ives as he may specify in the no-
tice) about any matter related to any business carried on by that
insurer, broker, agent, or adjuster, as the case may be, in y-
sia or elsewhere, if in the opinion of the Director General such
information or such appearance is necessary for the purposes of
this Act.
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(2) The Director General may from time to time in-
spect under condmons of seclecy xhe baoks accounts and trans-
actions of any M ysian insurer, M broker and
Malaysian insurance agent licensed under section 20 and adjuster
and of any of their branches antd agencies.

(3) Where a person fails to comply with any require-
ment under subsection (1) or refuses to allow inspection by the
Director General under subsection (2), he shall be guilty of an of-
fence and shall, on conviction, be liable to a fine not exceeding
three thousand dollars.

I8A. (1) There shall be no change in the control of any
Malaysian insurer unless the Director General has given approval in
writing for such change.

(2) For the purpose of this section, the expression ©
“control” in relation to a Malaysian insurer means the possession

directly or indirectly of the power to direct or cause the direction
of the management and policy of the insurer.

18B. (1) If, within twenty-cight days after the delivery of a

home-service policy by an insurer to the policy owner or, at the !

place of abode of the policy owner, to some other person who is
an inmate of that place apparently not less than sixteen years of
age and by whom any premium in respect of that policy is paid on
behalf of the policy owner, the policy owner returns the policy to
the insurer with an objection in writing to any term or condition
of the policy, the insurer shall forthwith refund any premium
which has been paid in respect of the policy which shall thereupon
be cancelled,

(2) Where a home=service policy is sent by registered
post by an insurer to the person to whom it is issued, it shall, un-
less the contrary is proved, be deemed to have been delivered to
him at the time at which it would reach him in the ordinary course
of post.

(3) For the purposes of this section, a policy shall be
deemed to have been returned to an insurer with an objection if
the policy and the writing specifying the objection are posted for
transmission to the insurer by registered post.

18C. If at any time an insurer or any person authorized by
such an insurer takes possession of a home=service policy or pre-
mium receipt book or other document issued in connection with
the policy, a receipt for the policy, book or document shall be
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given to the person from whom it was received, and the policy,
book or document shall be returned to that person on demand at
any time after the expiration of twenty-eight days, unless—

(a) it is required for the purposes of evidence in legal pro-
ceedings;

() the policy has been terminated by reason of the satis-
faction of all claims capable of arising under it; or

(c) in the case of a policy, the insurer is entitled to retain
the policy as security for money owning to the insurer
by the policy owner.

Penalties 18D. (1) If any person wilfully makes or causes to be made,

for y entry or erasure in, or omits any entry, or omits or causes to

f*‘lsm‘z‘“‘“‘he omitted any entry from a collecting book or premium receipt
book, with intent to falsify the book, or to evade any of the pro-
visions of this Act, he shall be guilty of an offence and shall, on
conviction, be liable to a fine of three thousand dollars or to im-
prisonment for a term not exceeding six months or to both.

Asto 18E. (1) Where any agent or servant of an insurer writes or
avoidance  fills in any particulars in a proposal for a home-service policy with
g\rfng:& the insurer, then, notwithstanding any agreement to the contrary
of between the proposer and the insurer, any policy issued in pur-
particulars suance of the proposal shall not be avoided by reason only of any
in proposal jncorrect or untrue statement contained in any such particulars
written or . . .

filledin SO written or filled in unless the incorrect or untrue statement was
by agent or in fact made by the proposer to the agent or servant for the pur-

servant of  poges of the proposal.
insurer.

2) The burden of proving that any such statement was
so made shall lie upon the insurer.

(3) Nothing in this section shall be deemed to allow the
avoidance of any policy for any réason or in any circumstances
for or in which the policy could not have been avoided apart from
the provisions of this section.

1sm=_m’ 18F. (1) An insurer shall, in respect of each home-service
premium pojicy issued by the insurer, issue to the policy owner a premium
L‘::& receipt book in conformity with the provisions of this section —
(@) where the policy was issued before or is issued within
the period of twelve months next after the commence-
ment of this section—before the expiration of that
period of twelve months; or
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(b) where the policy is issued after the expiration of that
period of twelve months—at the time of the issue of the
policy:

Provided that the insurer may, if the policy owners
concerned do not object—

(i) issue one premium receipt book in respect of
two or more policies if held by the same policy
owner or by two or more policy owners who
are members of the same household; or

(ii) add the endorsement and entries required by
this section in respect of any policy to the pre-
mium receipt book issued in respect of any ear-
lier policy held by the same policy owner or by
a member of the same household.

(2) After the expiration of the period of twelve months
next after the coming into force of this section an insurer shall not
issue or permit to be used one premium receipt book in respect of
two or more policies held by different policy owners not members
of the same household.

(3) Any premium receipt book issued to a policy owner
by an insurer, whether before or after the coming into force of
this section, shall, if it conforms to the provisions of this section
or if it is amended to conform with those provisions and returned
to the policy owner within the period of twelve months next after
the coming into force of this section, be deemed to be a premium
receipt book issued in accordance with the provisions of this sec-
tion.

(4) Every premium receipt book issued by an insurer
shall contain in respect of each policy to which it relates —

(@) astatement in distinctive type of the particulars referred
to in scction 41A;

(b) an entry made by the insurer of the following matters —

(i) the full name of the policy owner and, where the
policy is issued in respect of the life of a person
other than the policy owner, the full name of that
person;

(ii) the date and number of the policy; and

(iii)the amount of the weekly or other periodical pre-
mium; and
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(¢) a notice stating that proof of age may be required prior
to payment of the sum insured.

Premium 18G, (1) Every payment in respect of premiums under a
receipt  home=service policy made to an agent or servant of an insurer shall
Z;"g‘\: ;“m be recorded by the agent or servant in the premium receipt book
towhich 50 as clearly to indicate the date on which premiums have been
premiums paid in respect of the policy or policies to which the premium re-
paid, ¢te. ceipt book relates, and the record shall —

(@) if it is the first entry on a page of the premium receipt
book - be signed by the agent or servant with his usual
signature; and

(h) if it is not such an entry — be signed by the agent or ser-
vant with his usual signature or initialled by him.

(2) Where a premium receipt book relates to more than
one policy and any payment for premiums on the policies is made
which is less than the aggregate of the weekly or other periodical
premiums in respect of all those policies, the person making the
payment shall be required by the agent or servant of the insurer to
whom the payment is made to state the policy or policies in res-
pect of which no payment or an insufficient payment is made, and
the agent or servant shall clearly record in the premium receipt
book the fact stated, and unless, before any further premiums dre
paid, the amount of the deficiency is paid, the insurer shall cause
a separate premium receipt book in conformity with provisions of
section 18F to be issued in respect of any policy in relation to
which the deficiency exists and shall cause the particulars and
entry in the first mentioned premium receipt book relating to any
such policy to be cancelled.

Subsidiary
19. (1) Subject to subsection (4). no person shull carry on
Insurance  insurance business in Malaysia as insurance agent for an
axsnt anid insurer not entitled under this Act to carry on the business
in question in Malaysia; and a person contravening this sub-
section shall be guilty of an offence and shall, on conviction,
be liable to a fine’ not exceeding five thousand dollars,
increased by one thousand dollars for each day on which he
is proved to have done so, or to imprisonment for a term
not exceeding twelve months or to both.

(2) Subject to subsections (3) and (4), no Malaysian
insurance broker shall in the course of his business as such
negotiate any contract of insurance with an insurer (whether
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directly or through an insurance agent), except with a
Malaysian insurer acting in the course of his business as
such, nor shall any person in Malaysia solicit insurance
business for an insurer not entitled to carry on that business
in Malaysia; and a person contravening this subsection shall
be guilty of an offence and-shall, on conviction, be liable to
a fine not exceeding two thousand dollars, or to imprison-
ment for a term not exceeding six months or to both.

_(3) The references in subsection (2) to a contract of
insurance and to insurance business shall not apply to
reinsurance.

(4) 1f in any particular case a Malaysian insurance broker
satisfies the Director General that, by reason of the excep-
tional nature of the risk or other exceptional circumstances,
it is not reasonably practicable to effect an insurance with a
Malaysian insurer acting in the course of his business as
such. the Director General may. notwithstanding anything
in section 3 or in this section, permit the broker to negotiate
the insurance with such insurer as the broker sees fit and
also, if in the opinion of the Director General the case
requires it, to effect the insurance and receive the premium
in Malaysia on behalf of the insurer.

(5) Sections 16 and 1% shall apply in relation to Malaysian
insurance agents and to Malaysian insurance brokers as
they apply in relation to Malaysian insurers.

20.— (1) Section 3 shall not prevent general business being

carried on in Malaysia by an individual if —

(a) on the commencement of this subsection he is, or with-
in six months thereof he becomes, a member of an asso-
ciation of insurers approved by the Minister;

(h)  he carries on such business as a member of an associa-
tion of individual underwriters established outside
Malaysia and for the time being approved for the pur-
poses of this section by the Director General; and

(¢)  the conditions of thi: ction are complied with.

(1A) 1n subsections (2), (3), (4), (5), and (12) “associ.

tion”" means an association mentioned in subsection (1) (b) only.
(2) The Director General shall not approve an association
for the purposes of this section unless it is organised on
the system known as Lloyd’s, that is to say, a system where-
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by every underwriting member of a svndicate of the
association becomes liable for a separate part of the sum
secured by every policy subscribed to by that syndicate,
limited or proportionate to the whole sum thereby secured.

(3) Subsection (1) shall not authorize an individual to
carry on insurance business in Malaysia as a member of any
association, unless there are one or more persons resident
in Malaysia who are authorized to accept service of notices
and legal process on behalf of members of the association,
being persons nominated for that purpose by the association:
and the association shall notify the Director General in
writing of any such nomination and of any person ceasing
to be nominated.

(4) Subsection (1) shall not authorize an individual to
carry on insurance business in Malaysia unless the associa-
tion makes with the Accountant-General and maintains the
deposit required by this section; and any such deposit shall
be applied by the Accountant-General, if and so far as
the Minister directs, in meeting claims against members of
the association in respect of Malaysian policies.

(5) The deposit required by this section from an
association shall be such as is mentioned in the Third
Schedule. and that Schedule shall have effect in relation
thereto.

(6) This section shall not authorize a person to carry on
business as a Malaysian insurance agent for any individual,
or in the course of a husiness as Malaysian insurance broker
to negotiate insurances with any individual, except under
the authority of a licence issued by the Director General:
and for each calendar year in which a person acts under
the authority of such a licence, he shall before the end of
June in the following year lodge with the Director General
a statement in the prescribed form, signed by him or on
his behalf and giving the prescribed information as to his
receipts and payments in connection with business done
under that authority.

(7) Where a person fails to lodge a statement as required
by subsection (6), he shall be guilty of an offence and shall,
on conviction, be liable to a fine not exceeding five thousand
dollars, and to a daily fine not exceeding fifty dollars.
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(8) The Director General shall not be required to con-
sider an application for a licence under subsection (6) unless he is
satisfied —

(a)  that the person applying for a licence to carry on busi-
ness as a Malaysian insurance agent for any individual
has a surplus of assets over liabilities of not less than one
hundred thousand dollars or such greater amount as
may be specified by notice in writing by the Minister;
and

(b)  that the person applying for a licence to carry on busi-
ness as a Malaysian insurance broker in negotiating insu-
rances with any individual has furnished a certificate of
solvency signed by the applicant’s auditor and has a pro-
fessional indemnity insurance policy of a value not less
than five hundred thousand dollars or such greater
amount as the Director General may specify.

(9) In granting a licence under subsection (6) the Direc-
tor General may impose such conditions as he thinks fit and may
at any time add to, vary or revoke such conditions.

(10) Any person in Malaysia who carries on business as
a Malaysian insurance agent for any individual or as a Malaysian in-
surance broker in negotiating insurances with any individual with-
out a valid licence under subsection (6) or who fails to comply
with any of the conditions of his licence shall be guilty of an of-
fence and shall be liable, on conviction, to a fine of five thousand
dollars or to imprisonment for a term of twelve months, or to
both and to a daily fine not exceeding one thousand dollars.
(1A licence under subsection (6) shall be granted for
a period of twelve months, beginning with the first day
of the month as the applicant for it may require, but the
granting or withholding of a licence shall be at the discretion
of the Director General:

Provided that if a licence is withheld. the applicant may
appeal to the Minister, and the Minister before determining
the appeal shall afford the applicant an opportunity to make
representations orally or in writing to a person appointed
by the Minister and shall consider any representations made.

(12)In every year there shall be furnished to the
Director General on behalf of any association of under-
writers of which any members carried on business as
Malaysian insurers in the preceding year by virtue of this
section—
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(@) a certificate, signed by the chairman or other
presiding officer of the association and by or on
behall of the Minister or other public authority as
has the administration of the law relating to
insurance in the country in which the association
is constituted, whether or not those members of
the association have in respect of that preceding
year complied with that law so far as applicable
to them;

(b) a certified copy of such returns for the preceding
year and relating to insurance business carried on
by those members of the association as are required
by the said law to be furnished to the said Minister
or authority; and

(c) the latest annual list of members of the association
and of its commiilee or other governing hody.

20A. (1) Any person who—
(@)  invites another person to make an offer or proposal or
to take any other step with a view to entering into a
contract of insurance with an insurer; and
(b) s connected with that insurer as provided in the regula-
tions,
is required to give the prescribed information with respect to his
connection with the insurer to the person to whom the invitation
is issued.
(2) Any person who fails to comply with this section
shall be guilty of an offence and shall, on conviction, be liable to a
fine not exceeding one thousand dollars or to imprisonment of
not exceeding six months or to hoth.

20B. (1) No person shall after the end of six months from
the date of the commencement of this section act or hold him-
self out as a broker unless he is a holder of a licence as a broker
granted by the Director General.

(2) In granting a licence under this section the Director
General may impose such conditions as he thinks fit and may at
any time add to, vary or revoke such conditions.

(3) Every licence under this section shall be granted or
renewed for a period of twelve months and on the payment of the
prescribed fees.

(4) A person who contravenes this section shall be
guilty of an offence and shall, on conviction, be liable to 4 fine not
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exceeding two thousand dollars, increased by five hundred dollars
for each day on which he is proved to have done so or to imprison-
ment for a term not exceeding six months or to both.

20C. (1) No person shall after the end of six months from

the date of the commencement of this section act or hold himself
out as an adjuster unless he is the holder of a licence as an adjuster
granted by the Director General.

(2) The Director General shall not be required to con-
sider an application for a licence under this section unless he has
been furnished with such documents and information as may be
preseribed or he may in the particular case require.

(3) In granting a licence under this section the Director
General may impose such conditions as he thinks fit and may at
any time add to; vary or revoke such conditions.

(4) Every licence under this section shall be granted or
renewed for a period of twelve months and on the payment of the
prescribed fees.

(S) Nothing in this section shall apply to—

(@) an advocate and solicitor and members of other profes-
sions who act or assist in adjusting insurance claims as
an incident to the practice of their professions and who
do not hold themselves out as adjusters; and

(b)  anadjuster of maritime losses.

(6) Every adjuster shall within one month after the end
of each quarter of the year submit to the Director General a qua-
terly report in the prescribed form of all losses which are the sub-
Jject of adjustments effected by him.

(7) A person who contravenes subsection (1) shall be
euilty of an offence and shall. on conviction, be liable to a fine not
exceeding five thousand dollars, increased by one thousand dollars
for each day on which he is proved to have done so, or to impri-
sonment for a term not exceeding twelve months or to both.

(8) Where a person fails to submit a report as required
by subsection (6), he shall be guilty of an offence and shall, on
conviction, be liable to a fine not exceeding five thousand dollars
and to a daily fine not exceeding fifty dollars.

21. Nothing in this Part shall operate to invalidate any
policy.

Adjusters.

Siving for
validity of
policies.



Annuul
accounts
and audit.

79/65.

296 THE INSURANCE LAW OF MALAYSIA

ParT TII

RETURNS. INVESTIGATIONS. WINDING UP AND
TRANSFERS OF BUSINESS

Returns

22. (1) An insurer registered under this Act shall prepare
the statements of account and other statements required by
Part I of the Fourth Schedule and lodge them with the
Director General (together with any prescribed fee), and
Part III of that Schedule, so far as relevant to those state-
ments, shall have effect with respect to their form and
contents and to the time and manner in which they are
to be lodged.

(2) An insurer registered under this Act shall have its
accounts audited for each accounting period for which
statements of account are prepared in accordance with sub-
section (1), and when those statements are lodged with the
Director General there shall be lodged with them a certificate
of the auditor as required by Part T of the Fourth Schedule.

(3) The audit required by subsection (2) shall be made
by a person who—

(@) has a place of business in Malaysia;

(b) is for the time being authorized under section § of
the Companies Act, 1965, to be the insurer’s auditor
or an auditor of companies generally: and

(¢) has for the time being the approval of the Director
Generdl to act for the purposes of this section.

(4) In the case of 4 company incorporated or established
outside Malaysia. the audit required by subsection (2) need
not extend bevond the business for which an insurance fund
is. maintained under this Act.

(51 The documents 1o be lodged with the Director General
under this section for any accounting period of an insurer
shall be accompunied by copies of any report submitted to
the members of the insurer with respect to that period and
(il it is not among the documents so lodged) by any state-
ment of accounts so submitted with respect to that period;
but references in this Act to documents lodged with the
Director General shall not be taken to include documents
required by this subsection ta accompany documents so
lodged.
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(6) Where any report or statement referred to in sub-
section (5) is in a language other than Malay or English.
the copy required by that subsection shall be in Malay or
English and shall be certified to be a true translation of the
original by the translator.

23. (1) Subject to this section. an insurer registered under
this Act in respect of life business shall from time to time
have an investigation made by a qualified actuary into the
financial condition of its life business and a report thereon
made to it by the actuarv. and shall lodge with the Director
General (together with any prescribed fee) such abstract of
the actuary’s report and certificate relating thereto and such
statements as to that business as are requlred by Part 11 of
the Fourth Schedule; and Part 1IT of that Schedule, so far
as relevant to those documents, shall have effect with respect
to their form and contents and to the time and manner in
which they are to be lodged.

(2) Investigations under subsection (1) shall be made as
at the end of such accounting periods as the insurer may
determine. subject to the following rules:

(@) the first investigation shall be made as at the end of
an accounting period not later than the third
accounting period in which the insurer is registered
in respect of life business or such earlier accounting
period as the Director General may require: and

(

L=

an investigation made as at the end of one account-
ing period shall be followed by another made as
at the end of the third or an earlier accounting
period thereafter, but the Director General may in
the case of any particular company direct that so
long as the direction remains in force investigations
shall be made at such interval as may be specified
in the direction.

(3) (a) In the case of a company incorporated or estab-
lished outside Malaysia the investigation required by sub-
section (1) need not extend beyond the business for which
an insurance fund is maintained under this Act; but if such
a company is required by the law relating to insurance in
the country in which it is incorporated or established to
furnish the authority having the administration of that law
with returns as to actuarial investigations of its life business,

Actuarial
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the documents to be lodged with the Director General under
this section shall be accompanied by certified copies of any
such returns made since the company was first registered
under this Act in respect of life business (or, in the case
of an existing insurer, since the 21st January, 1963). other
than returns of which copies have previously been furnished
under this subsection.

(b) References in this Act to documents lodged with the
Director General shall not be taken to include documents
required by this subsection to accompany documents so
lodged.

(4) Where an insurer registered under this Act in respect
of life business—

(@) has an actuarial investigation made into the life
business for which it maintains an insurance fund
under this Act (whether with or without any other
life business carried on by it); and

(h) the investigation is not made to comply with sub-
section (1) or with any provision as to returns in the
law relating to insurance in a country outside
Malaysia, but the results of the investigation are
made public,

then the insurer shall. as to the lodging of documents with
the Director General, comply with the requirements of sub-
section (1) as in the case of an investigation under that
subsection.

(5) (Omitted).

24. (1) If it appears to the Director General that any docu-
ment lodged in accordance with section 22 or 23 is in any
particular unsatisfactory. incomplete, inaccurate or mis-
leading or that it does not comply with the requirements
of this Act, the Director General may by notice in writing
require such explanations as he considers necessary to be
made by or on behalf of the insurer within such time (not
less than fourteen days) as is specified in the notice.

(2) The Director General may, after considering the
explanations referred to in subsection (1), or if such explana-
tions have not been given by or on behalf of the insurer
within the time specified in that subsection, reject the docu-
ment or give such directions as he thinks necessary for its
variation withid such time (not less than one month) as is
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specified in the directions.

(3) Directions given under subsection (2) with respect to
any document may require such consequential variations of
any other document lodged by the insurer under section 22
or 23 as may be specified in the directions.

(4) Where directions are given under subsection (2), any

document to which they relate shall be deemed not to have
been lodged until it is re-submitted with the variations
required by the directions, but the insurer shall be deemed
to have submitted the document within the time limited by
the Fourth Schedule if it is re-submitted as aforesaid within
the time limited by the directions.
25. (1) Any member or policy owner of an insurer shail
have a right, on applying to the insurer, to be sent by the
insurer at an address supplied by him copies of documents
lodged by the insurer to comply with section 22 or 23, and
to have the copies despatched not later than fourteen days
after the insurer receives the application:

Provided that the right shall not extend to any document
excepted from this subsection by Part I of the Fourth
Schedule, or to a document of any other description except
the last lodged of that description.

(2) Any person shall have the right, on payment of the
preséribed fee, at any time during working hours of the
office of the Director General, to inspect at that office any
document lodged by an insurer to comply with section 22
or 23 and any document required by section 22 (5) and
section 23 (3) to accompany the documents so lodged. and
make a copy of the whole or any part of it:

Provided that the right shall not extend to any document
cxcepted from this subsection by Part 1 of the Fourth
Schedule. or to documents of any other description lodged
more than ten years previously.

(3) In any proceedings a certificate signed by the Director
General that a document is one lodged by an insurer to
comply with section 22 or 23. or one that accompanied
documents so lodged. shall be admissible as evidence of the
facts certified.

(4) Where an insurer fails to comply with section 22 or
23, the insurer shall be guilty of an offence and shall, on
conviction, be liable to a fine not exceeding five thousand
dollars, and to a daily fine not exceeding fifty dollars.
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26. (1) Subject to subsection (3), where an insurer is
registered under this Act in respect of either class of
insurance business, the insurer shall from time to time, until
the insurer ceases to be so registered, notify the Director
General in writing of any change affecting the insurer’s
registration particulars, and shall do so within three months
of the change taking place.

(2) Where the change consists in the amendment of any
document, or the replacement of any document by a new
document. the insurer shall furnish the Director General
with a copy of the document showing the amendments or,
as the case may be. with a copy of the new document.

(3) This section shall have effect subject to any prescribed
exceptions, and the Director General may in any particular
case dispense (either unconditionally or subject to any
conditions) with the furnishing of information under this
section about any matter.

(4) In this section “registration particulars” means the
documents and information furnished by the insurer to
comply with section 4 (3) when applying to be registered
in respect of the class of business in question, or furnished
by the insurer to comply with this section in respect thereof.

Investigations
27. (1) The Director General may institute an investiga-
tion into the whole or any part of the business carried on in
Malaysia by an insurer registered under this Act, if it appears to
the Director General—
(a) that the insurer is or is likely to become unable to
meet its obligations;
(b) that the insurer has failed to comply with any
provisions of this Act relating to insurance funds;
(¢) that the insurer, having been given a notice under
section 18, has not, within one month thereaf(;r
furnished the required information fully and satis-
factorily;
(d) that the insurer has failed to comply with any
provisions of section 22, 23 or 26;
(e) that the expenditure or any class of expenditure
incurred in procuring, maintaining or administering
any insurance business of the insurer carried on in
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Malaysia is unduly high in relation to the income
derived from premiums;

(f) that the method by which any income or expendi-
ture of the insurer is apportioned between insurance
funds or between an insurance fund and any other
fund or account is inequitable; or

(g) that any information in the possession of the
Director General calls for such an investigation.

(2) Before instituting an investigation under this section,
the Director General shall serve on the insurer a notice in
writing specifying that before the completion of any investigation
under this section the insurer shall not under any circumstances
save with the prior written approval of the Director General dis~
pose of any assets vested in or accruing to the insurer.

Nothwithstanding the generality of the above for the purpose

of this section, assets include but are not limited to —

(i) immovable assets  any land, building and fixtures;

(ii) movable assets any furniture, equipments, books,
periodicals and any other moveable
items, any motor-vehicles, vessels,
ships, aircrafts and other means of
conveyance of whatever description
including any tractor, bulldozers and
any other type of light and heavy
machinery as well as tools and appli-
ances;

(iil)investments . . . any Federal, State and local govern-
ment securities including bonds and
securities of any quasi-government
bodies or agencies and Treasury Bills;

(iv) company and any stocks and shares whether quoted
other invest- in any stock exchange or unquoted in-
ments cluding any bonds and shares ordinary

or preference and debentures;

(v) cash... ... any cash deposited in any bank, len-
ding institution or placed with any
ather bodies or agencies for whatever
period either on current or fixed de-
posit account including any determin-
able amount of cash in hand;
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(vi) other assets . . . any outstanding premium, commis-
sion and other debts or payment due
and payable and rights contractual or
otherwise including interest thereon
accruing to or vested in the insurer.

(3) The Director General may himself make the investiga-
tion or may appoint an inspector to make it and report the results
of it to him.

(3A) The Director General may appoint an auditor (other
than the auditor who prepares the statements of account or other
statements of the insurer under section 22), an actuary, or any
other suitable person to be an inspector to carry out the investiga-
tion under this section and the cost of such an investigation shall
e paid by the insurer.

(4) In making an investigation under this section, the
Director General or inspector may, by notice in writing,
require—

(a) the insurer, or any person having the custody
thereof on behalf of the insurer;

(b) any person who is or has at any time been or
acled as a director, actuary, auditor, officer,
servant or agent of the insurer; or

(¢) any past or present member or policy owner of
the insurer,

to produce for his inspection, and allow him to copy the
whole or any part of, any books, accounts, records, or other
documents of the insurer, whether kept in Malaysia or
elsewhere (including documents evidencing the insurer’s
title to any assets):

Provided that a requirement under this subsection shall
extend only to documents relating to business carried on
by the insurer in Malaysia, or evidencing the insurer’s
title to assets held for the purposes of any such business.

(5) In making an investigation under this section, the
Director General or inspector may require any such
individual as is specified in subsection (4) to attend before
him and be examined on oath with respect to the insurer’s
business, and for the purposes of this subsection may
administer oaths.
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(6) If any person refuses or fails, when required to do so
under subsection (4) or (5), to produce any document in
his custody or power or to attend for or submit to
examination by the Director General or inspector, or to
answer any question put to him on such examination, the
Director General or inspector may certify the refusal under
his hand to the High Court: and the High Court may
thereupon enquire into the case, and after hearing any
witnesses who may be produced against or on behalf of the
alleged offender and after hearing any statement which may
be offered in defence, punish the offender in like manner
as if he had been guilty of contempt of the High Court.

28.— (1) Where the Director General is satisfied that the af-
fairs of an insurer are being conducted in a manner likely to be de-

trimental to the public interest, the interests of the policy owners, b

or the interests of the insurer, the Director General may issue such
directions to the insurer as he considers necessary and may in par-
ticular require the insurer —

(¢)  to take such action or engage such management person-
nel as may be necessary to enable the insurer to conduct
its business in accordance with sound insurance prin-
ciples;

(b) 1o remove any of its directors whom the Director Gene-
ral considers not a fit and proper person to remain a di-
rector;

(c)  to take action as to the disposal or recovery of its assets;

(d)  to take steps for the recovery by the insurer of sums ap-
pearing to the Director General to have been illegally or
improperly paid;

(e)  to cease renewal or cease issue of policies of the classes
of business to which the direction relates;

(f)  to make such arrangements with respect to reinsurance
as the Director General specifies.

(2) The Director General may modify or cancel any di-
rection issued under subsection (1) and in so doing may impose
such conditions as he thinks fit.

(3) Any insurer which fails to comply with any direc-
tion issued under subsection (1) shall be guilty of an offence and
shall be liable, on conviction, to a fine not exceeding five thousand
ringgit or to imprisonment for a term not exceeding six months or
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to both and to a further fine of one thousand ringgit for every day
during which the offence is continued after conviction.

Winding Up

29. (1) The persons who may petition under the Companies
Act, 1965, for the winding up of an insurer registered under
this Act, or for the continuance of the winding up of such
an insurer subject to the supervision of the Court, shall
include the Director General.

(2) The Director General shall be a party to any
proceedings under the Companies Act, 1965, relating to
the winding up of such an insurer. and_the liquidator in
such a winding up shall give him such information as he
may from time to time require about the affairs of the
insurer.

(3) For the purposes of any proceedings under the
Companies Act, 1963, for the winding up of such an insurer
by the Court. the contingent and prospective liabilities of
the insurer in respect of policies shall, in determining
whether it is unable to pay its debts, be estimated in
accordance with the regulations; and evidence that the
insurer was insolvent at the close of the last accounting
period for which statements of account have been lodged
with the Director General under section 22 shall be
evidence that the insurer continues unable to pay its debts.

(4) If the Minister submits to the Rules Committee
proposals for making special provision under section 372
of the Companies Act, 1965, in relation to insurers registered
under this Act or any description of such insurers, the
Committee may by rules under that section give effect to
the proposals, either as submitted or subject to such modifi-
cations as the Committee thinks fit.

(5) Proposals under subsection (4), and rules made by
virtue thereof, may provide for modifying or excluding,
in relation to insurers so registered, provisions of Part X
of the Companies Act, 1965, requiring the holding of
meetings or otherwise relating to the procedure in a winding
up.

(6) In the winding up of an insurer registered under this
Act, section 291 (2) of the Companies Act, 1965 (which
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applies bankruptey rules in the winding up of insolvent
companies), shall not apply to the valuation of liabilities
in respect of policies; but in any such winding up, whether
the insurer is insolvent or not, those liabilities shall be
estimated in accordance with the regulations and, as regards
matters not fixed by the regulations, on a basis approved
by the Court:

Provided that in a member’s voluntary winding up the
basis to be adopted as regards matters not fixed by the
regulations may be approved by the Director General
instead of by the Court.

(7) References in this section to an insurer registered
under this Act shall extend also to a Malaysian insurer which
has ceased to be so registered but remains under any liability
in respect of Malaysian policies; and where the winding up
of a Malaysian insurer has commenced but has not been
completed before the commencement of this Act, sub-
sections (4) and (5) shall have effect for the purposes of that
winding up as they have effect in the case of an insurer
registered under this Act.

30. (1) Where the Director General gives an insurer a

direction under section 28 (1) (e), the insurer may be wound up >

by the Court under the Companies Act. 1965, as if it had
suspended its business for a whole year (or, in the case of a
winding up under Division 5 of Part X of that Act, as if it
had ceased to carry on business).

(2) Where the Director General gives an insurer a direction
as aforesaid but, on a petition for the insurer to be
wound up by the Court, the Court is satisfied that the
insurer will be able to pay its debts in full within twelve
months or such longer period as the Court thinks reason-
able, the Court may (if it thinks fit) order the affairs of
the insurer to be wound up only as regards the insurance
fund maintained for the class of business to which the
direction relates.

(3) An order under subsection (2) for a limited winding
up shall be of the same effect as an order for the insurer
to be wound up generally, except so far as this section other-
wise proyides.
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(4) Where such an order is made, the powers of the
liguidator shall be exercisable only for the purpose of
applying the assets of the relevant insurance fund (including
the deposit under this Act) in discharging the liabilities
to which they are applicable, together with the costs, charges
and expenses incurred in the winding up; but the insurer shall
from time to time, as the Court may direct, make such
additions to those assets as are required to secure that they
are suflicient for the purpose or shall, if the Court so directs.
discharge any of those liabilities out of other assets.

(5) In the winding up of an insurer under such an order,
the Companies Act, 1965, shall have effect subject to the
following modifications :

{a) section 214 (or, as the case may be, section 316) and
other sections so far as they relate to contributories
shall not apply;

(h) section 222 shall apply after, as it applies before, the
making of the winding up order, and section 126 (3)
shall not apply; and

(¢) sections 223, 224, 272, 283, and 293 to 299 shall not
apply.

(6) Where such an order is made, the Court may at any
time. on the application of the liquidator or of any person
who might petition for the insurer to be wound up, substitute
an order for the insurer to be wound up generally, and
give such directions as the Court thinks fit as to matters
in progress under the previous order; and, subject to any
such directions, the winding up shall for all purposes
connected with the substituted order be deemed to have
commenced at the time of the application for that order.

31. (1) Where a society registered under the Co-operative
Societies Ordinance, is an insurer registered under this Act,
no proceedings for the dissolution or winding up of the
society shall be taken under Part VII of that Ordinance
except with the consent of the Director General and in
accordance with such conditions, if any, as he sees fit to
attach to that consent.

(2) Notwithstanding—

(a) section 57 of the Co-operative Societies Ordinance,
1948, of the Federation of Malaya, or section 59
of the Co-operative Socicties Ordinance of Sabah
or Sarawak, as the case may be; or
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(h) section 314 (1) of the Companies Act, 1965,

any such society which is an insurer registered under this
Act shall be deemed to be an unregistered company within
the meaning of Division 5 of Part X of the Companies Act,
1965, and may be wound up by the Court accordingly under
that Act:

Provided that in any such winding up—

(@) the provisions of the Companies Act, 1965, shall
apply with the substitution for references to the
Registrar of Companies and the register under
that Act of references to the Registrar and register
under the Co-operative Societies Ordinance; and

(h) the provisions of section 46 of the Co-operative
Societies Ordinance, which govern the disposal of
any surplus, shall apply, subject to any necessary
modifications, as they apply where a society is
wound up under that Ordinance.

(3) Where a society has ceased to be an insurer registered
under this Act, but remains under any liability in respect
of Malaysian policies, this section shall apply as if the
society were an insurer so registered.

Transfers of Business

32. (1) The whole or part of the insurance business of an
insurer registered under this Act may be transferred to
another insurer registered in respect of the class or classes
of business to be transferred, if the transfer is effected by a
scheme under this section, but shall not be transferred
except by such a scheme:

Provided that—

(@) this subsection shall not apply to the transfer of
any insurance business of a company incorporated
or established outside Malaysia, except so far as
it relates to Malaysian policies: and

() no scheme shall transfer any insurance business of
a society registered under the Co-operative Societies
Ordinance, except to another socicty so registered,
nor transfer to such a society any business except
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that of another.

(2) Any insurer registered under this Act, not being a
company incorporated or established outside Malaysia,
shall by virtue of this section have power to make such a
transfer by a scheme under this section, and the directors
shall have authority on behalf of the insurer to arrange for
and do all things necessary to give effect to such a transfer;
and this subsection shall apply notwithstanding the absence
of that power or authority under the constitution of the
insurer or any limitation imposed by its constitution on its
powers or on the authority of its directors.

(3) A scheme under this section may provide for the
business in question to be transferred to a body not regis-
tered as an insurer under this Act in respect of the relevant
class of business (including a body not yet in existence), if
the scheme is so framed as to operate only in the event of
the body becoming so registered.

(4) A scheme under this section for the transfer of any
insurance business may extend to the transfer with it of any
other business, not being insurance business, where the other
business is carried on by the insurer as ancillary only to the
insurance business transferred.

(5) A scheme under this section may include provision
for matters incidental to the transfer thereby effected, and
provision for giving effect to that transfer, and in parti-
cular—

(a) for any property, rights or liabilities of the trans-
feror (including assets comprised in a deposit under
this Act or in an insurance fund) to vest, by virtue
of the scheme and without further or other
assurance, in the transferee; and

(b) for the registration by the transferee of policies
transferred, for the amounts to be included in
respect of those policies in the transferee’s insurance
fund and for other matters arising under this Act
out of the transfer.

(6) A scheme under this section shall be of no effect unless
confirmed by the High Court, but may be prepared and
submitted for confirmation to the High Court by any of
the insurers concerned; and if so confirmed, the scheme
shall have effect according to its tenor notwithstanding




APPENDIX I — INSURANCE ACT, 1963 309

anything in the foregoing sections and be binding on any
person thereby affected.

33. (1) Before an application is made to the High Court
for confirmation of a scheme under section 32—

(@) a copy of the scheme shall be lodged with the
Director General together with copies of the
actuarial and other reports (if any) upon which
the scheme is founded;

(b) not earlier than one month after the copy is so
lodged notice of the intention to make the appli-
cation (containing such particulars as are prescribed)
shall be published in the Gazerte and in not less
than two newspapers approved by the Director
General; and

(¢) for a period of fifteen days after the publication of
the notice a copy of the scheme shall be kept at
each office in Malaysia of every insurer concerned,
and shall be open to inspection by all members and
policy owners of such an insurer who are affected
by the scheme.

-(2) The Director General may cause a report on the
scheme to be made by a qualified actuary independent of
the parties to the scheme and, if he does so, shall cause a
copy of the report to be sent to each of the insurers con-
cerned.

(3) Copies of the scheme and any such report as is
mentioned in subsection (1) (a) or (2), or summaries approved
by the Director General of the scheme and any such report,
shall, except so far as the High Court upon application
made in that behalf otherwise directs, be transmitted by the
insurers concerned, at least fifteen days before application
is made for confirmation of the scheme, to every policy
owner affected by the scheme.

(4) An application to the Court with Tespect to any matter
connected with the scheme may. at any time befare confir-
mation by the Court, be made by the Director General or by
any person who in the opinion of the Court is likely to be
affected by the scheme.

. (5) The Court may confirm the scheme without modifica-
tion or subject to modifications agreed to by the insurers
concerned, or may refuse to confirm the scheme.
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(6) The insurers concerned shall be jointly and severally
liable to reimburse to the Director General any expenses
incurred by him under this section in connection with any
scheme or proposed scheme (subject to any order of the
Court as to costs); and a scheme shall include provision as
to how that liability is, as between the insurers, to be borne.

34. (1) (@) Where by a scheme under section 32 insurance
business of an insurer is transferred to another, the transferee
shall within one month after the scheme takes effect. lodge
with the Director General—

(i) statements of the assets and liabilities of each insurer
concerned as at the time immediately before the
transfer, signed on behalf of the insurer and, in the
case of the transferor, indicating whether the
transfer is of the whole of the transferor’s business
and, if not, the extent to which the transferor’s
assets and liabilities relate to the business transferred;

(ii) a copy of the scheme as confirmed by the Court,
and a certified copy of the order of the Court
confirming the scheme;

(iii) copies of any actuarial or other reports upon which
the scheme was founded (being reports made since a
copy of the scheme was lodged under section 33 (1);
and

(iv) a statutory declaration made by the chairman of
directors of the transferce, or by its principal officer
in Malaysia, fully setting forth every payment made
or to be made to any person whatsoever on account
of the transfer, and stating that, to the best of his
belief, no other pavment beyond those so set forth
has been, or is to be, made on account thereof by
or with the knowledge of any insurer concerned.

(h) In paragraph (a) (iv) references to the making of a
payment include references to the transfer of property or
rights of any description.

(2) On the confirmation of a scheme under section 32
each of the insurers concerned shall (unless it is an
unincorporated company) file 4 copy of the scheme with
the Registrar of Companies or, in the case of societies
registered under the Co-operative Societies Ordinance, with
the Registrar under that Ordinance.



APPENDIX I — INSURANCE ACT, 1963 E3

PART IIIA
MALAYSIAN SHIP AND AIRCRAFT AND
PROPERTY LOCATED IN MALAYSIA

34A. (1) An owner of a ship or aircraft registered in Malaysia
or of property, movable and immovable, located in Malaysia shall

not insure or cause to be insured such ship, aircraft or property "

‘with any person other than Malaysian insurers and those licensed
under section 20: and shall not pay or cause to be paid premium
chargeable under any policy issued in respect of such ship, aircraft
or property except in and from their places of business in Malay-
sia.

(2) A person who contravenes the provisions of this sec-
tion shall be guilty of an offence and shall, on conviction, be liable
to a fine not exceeding three thousand dollars.

(3) The Minister may exempt any person or class of
persons or ship, aircraft or property or class of ship, aireraft or
property from the provisions of this section.

In this section, the expression “property” does not include
personal effects.

Part IV
MISCELLANEOUS AND GENERAL

Administration and enforcement

35. (1) There shall be an officer, to be known as the
Director General of Insurance, who shall be charged with
the general administration of this Act and the exercise of
the functions conferred by this Act on the Director General;
and references in this Act to the Director General are
references to that officer.

(2) Appointments to the office of Director General of
Insurance shall be made by the Yang di-Pertuan Agong.

(3) In the exercise of his functions the Director General
shall act in accordance with any general directions of the
Minister.

(3A) In the exercise of his functions under sections
11A, 17A, 178, 17C, 18A, 20 (1), 20 (2), 20 (6), 20B (2), 20C
(3). and 28 the Director General shall first consult the Minister
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and shall act in accordance with any directions given by the Minis-
ter.

(4) If the Director General (or the acting Director
General for the time being during a vacancy or during the
absence or incapacity of the Director General) is not a
qualified actuary, the Minister shall arrange for the services
of a qualified actuary to be available at all times for the
purpose of advising in relation to matters arising under
this Act.

35A. The Director General, any public officer, or any per-
son appointed under section 27 (3) shall not be liable for anything
done or omitted to be done in good faith in the exercise of any
power or the performance of any function or duty conferred or
imposed by this Act or any regulations made thereunder.

36. (1) Not later than the end of April in any calendar year
the Director General shall prepare and submit to the
Minister a report on the working of this Act during the
preceding calendar year.

(2) The Director General shall include in his report under
this section for any year copies or summaries of documents
lodged with him in that year under sections 22 and 23,
other than documents excepted from section 25 (1) and (2),
and may include copies or summaries of documents
accompanying those lodged as aforesaid: and he may also
include in the report such notes on any such documents or
summaries as he thinks fit, and copies of any correspon-
dence between him and an insurer about any such
documents lodged by or received from the insurer.

(3) On receiving a report under this section, the Minister
shall Jay a copy of it before each House of Parliament.

37. (1) Reeulations may provide for the collection by or on
behalf of the Director General, at such intervals or on such
occasions as may be prescribed, of statistical information as
to such matters relevant to insurance as may be prescribed.
and may provide for the collection and use of such informa-
tion for any purpose, whether or not connccted with
msurance.

(2) Such regulations may make provision for requiring
Malaysian insurers and insurance agents to furnish to the
Director General, in the prescribed form, such information
as may be preseribed.
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(3) No use shall be made of any information obtained by
or on behalf of the Director General by virtue only of this
section except in a form which doss not disclose the affairs
of any particular person.

38. A letter containing a notice or other document to be
served by the Director General under this Act shall be
deemed to be addressed to the proper place if it is addressed
to the place in Malaysia which the addressee last indicated
to the Director General as his address or to the addressee’s
latest address in Malaysia known to the Director General.

38A.(1) Except for the purposes of this Act or of any cri-
minal proceedings under this Act, no person appointed to exercise
any powers under this Act shall disclose any information with res-
pect to any individual business or the affairs of any individual cus-
tomer of an insurer which has been obtained in the course of this
duties and which is not published in the pursuance of this Act.

(2) Any person knowingly contravening the provisions
of subsection (1) shall be guilty of an offence and shall, on con-
viction, be liable to a fine not exceeding five thousand dollars or
to imprisonment for a term not exceeding one year.

39. (1) Any person who—
() signs any document lodged with the Director
General under section 20 (6) or under section 22 or
23, or under section 34 (1) (a) (i) or
(b) furnishes the Director General with any information
under or for the purposes of any other provision
of this Act,

shall use due care to secure that the document or informa-
tion is not false in any material particu'ar; and if he does
not use due care in this behalf and the document or
information is false in a material particular, he shall be
auilty of an offence and shall, on conviction, be liable to a
fine not exceeding five thousand dollars or to imprisonment
for a term not exceeding six months or to both.

(2) Any person who is guilty of any breach of a duty
imposed on him by or by virtue of this Act as being or
having been an insurer or an insurance asent or broker
shall, in a case where no other punishment is provided for
by this Act, be liable on conviction to a fine not exceeding
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five hundred dollars and to a daily fine not exceeding fifty
dollars.

(3) Where an offence under this Act is committed by any
company or body corporate, any person who at the time of
the commission of the offence is a director, manager,
secretary or other similar officer of that company or body,
or is purporting to act in that capacity, shall be guilty of
the offence unless he proves that he exercised all such
diligence to prevent the commission of the offence as he
ought to have exercised, having regard to the nature of his
funetions in that capacity and to all the circumstances.

(4) Where an offence under this Act is committed by a
company or body corporate, being an offence consisting in
the breach of a duty imposed only on companies and bodies
corporate, any individual guilty of the offence (whether by
virtue of subsection (3) or otherwise) shall on conviction
be liable to imprisonment for a term not exceeding six
months in addition to or in substitution for any fine.

(5) For the purpose of any proceedings under sub-
section (1) (a) a document purporting to be signed by any
person shall be presumed to have been signed by him, unless
the contrary is proved.

Com: 39A. The Minister may prescribe the offences which may be

pounding  compounded under this Act or the regulations made thereunder

of offences. ;g the manner in which the offences may be compounded.
Miscellancous amendments of law

Tnsurable

o 40. (1) A life policy insuring the life of anyone other than

required the person effecting the insurance or a person connected

insuances, With him as mentioned in subsection (2) shall be void
unless the person effecting the insurance has an insurable
interest in that life at the time the insurance is effected; and
the policy moneys paid under such a policy shall not
exceed the amount of that insurable interest at that time.

(2) The lives excepted from subsection (1), besides that
of the person effecting the insurance, are those of that
person’s wife or husband, of that person’s child or ward
being under the age of majority at the time the insurance is
effected, and of anyone on whom that person is at that time
wholly or partly dependent.

(3) In this section “insuring the life of” a person means
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insuring the payment of money (or the equivalent) on that
person’s death or on the happening of any contingency
dependent on the termination or continuance ol thal
person’s life, and includes granting an annuity to commence
on that death or at a time to be determined by reference
thereto or to any such contingency.

(4) So far as in the case of any life policy the policy
moneys do not consist wholly of a cash payment due on
the death in question, the limit under this section on the
amount to be paid shall be applied by reference to the value
of the right to the policy moneys immediately after the
death or the happening before the death of any event on
which they become payable.

(5) This section shall not affect policies issued before the
21st January, 1963.

41, (1) Notwithstanding any law to the contrary, a person
over the age of ten years shall not by reason only of being
under the age of majority lack the capacity to enter into a
contract of insurance; but a person under the age of sixteen
years shall not have the capacity to enter into such a
contract except with the consent in writing of his parent
or guardian.

(2) This section shall be deemed always to have had effect.

_ 41A.  Every life policy issued shall contain a statement in
distinetive type setting forth whether the policy is or is not a par-
ticipating policy.

42. (1) Any policy moneys payable under a life policy or
moneys payable on the surrender of a life policy shall be
paid without any deduction for sums not due under the
policy or under an agreement charging them on the policy,
unless the deduction is made with the consent of the person
entitled to those moneys; and any provision contained in a
life policy or in any agreement relating thereto shall be
void, so far as it entitles the insurer to make any such
deduction without that consent.

(2) Subsection (1) shall apply to all Malaysian policies,
but shall not apply to any other policy issued before the
21st January, 1963.

(3) In any proceedings for the recovery of policy moneys
due under the life policy or of moneys payable on the
surrender of a life policy, no set-ofl or counter-claim shall
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be allowed except for sums due under the policy or under
an agreement charging them on the policy.

43. (1) Where a life policy has been in force in the case of
a home service policy for six years or more, or in the case
of an ordinary policy for three years or more, the policy
owner may by notice in writing to the insurer surrender the
policy and shall thereupon become entitled to receive the
surrender value thereof, determined in accordance with the
regulations (but subject to any deduction for sums due
under the policy or under an agreement charging them on
the policy).

(2) Where a life policy has been in force for three years
or more, the policy shall not lapse or be forfeited by reason
of the non-payment of premiums, but shall have effect
subject to such modifications as to the period for which it
is to be in force or the benefits receivable thereunder or
both as may be determined in accordance with any system
adopted by the insurer and applicable to the policy; and—

(@) in the case of a policy issued as a Malaysian policy
after the coming inte force of this section, the
system shall require the approval of the Director
General. and shall be that adopted and applicable
at the time the policy is issued, and the policy
shall contain a statement in a form approved by
the Director General of the effect of this subsection
in relation to the policy; and

(b) in any other case, unless the system is determined
by the policy, the system shall be that which at
the time when this section becomes applicable to
the policy would apply to a like policy then issued
as a Malaysian policy.

(3) Where a life policy has been in force for three years
or more, the policy owner may by notice in writing to the
insurer elect to exchange the policy for a paid-up policy,
which shall be a non-participating policy for an amount
determined in accordance with the regulations, but with
no other modification not required by this Act or some
other written law.

(4) A policy issued in place of an earlier policy shall for
the purposes of this section (including this subsection) be
treated as having been in force since the earlier policy began
to be in force: but this shall not affect the operation in
relation to a policy of subsection (2) () or (b).
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(5) Subsections (1) to (3) shall not apply—
(a) to a policy securing the grant of an annuity for a
term dependent upon human life; or
(h) to a policy under which no policy moneys are
necessarily payable. not being a policy which pro-
vides for the payment of policy moneys on a death
after a specified period.

(6) As respects policies of any preseribed description
subsections (1) to (3) shall have effect subject to such
modifications as may be prescribed.

(7) The rights conferred by this section shall be in
addition to, and not in derogation of, any other rights
available to the policy owner under the terms of the policy
or otherwise; but this section shall not be taken to confer
on a policy owner any rights except against the insurer as
such.

(8) This section shall come into force at the beginning of
July, 1963, and shall apply to policies then in force,
whenever issued; and, subject to subsection (5), shall extend
to any Malaysian policy.

44. (1) In any case where the policy owner of any life
policy or life policies of an insurer dies, and the policy moneys are
payable thereunder on his death, the insurer may make payment
to a proper claimant not exceeding in the aggregate nine-tenths of’
the policy moneys of all such policies issued by the insurer on the
deceased’s life or twenty thousand dollars whichever is the lesser
without the production of any probate or letters of administra-
tion; and the insurer shall be thereby discharged from all liability
in respect of the sum paid.

(2) If, in any case as is mentioned in subsection (1),
estate duty is leviable in Malaysia on any such policy moneys as
are there mentioned, the insurer may notwithstanding—

(a) section 30 (ii) of the Etate Duty Enactment, 1941,

of the Federated Malay States; or

(b) section 35 (1) of the Estate Duty Ordinance of

Sabah,

pay to a proper claimant a sum not exceeding in the aggregate
nine-tenths of the policy moneys of all such policies issued by the
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insurer on the deceased’s life or twenty thousand dollars which-
ever is the lesser, without the policy moneys having been included
in such a schedule or certificate as is mentioned in the said sec-
tions:

Provided that before making any payment under this subsec-
tion the insurer shall give not less than fourteen days' written
notice by registered post to the Collector of Estate Duty with such
particulars as he may require.

(3) Subsection (2) shall apply in relation to policy
moneys under policies of which the deceased was not the policy
owner at his death as it applies in relation to any such policy
moneys as are mentioned in subsection (1).

(4) Where a sum is paid under subsection (2) on ac-
count of any policy moneys and the policy moneys are not within
12 months thereafter included in such a schedule or certificate as
is there referred to, than the insurer shall deposit the balance with
the Treasury; but before refunding such balance to the insurer on
his application to pay to the persons entitled thereto, the Trea-
sury may apply the whole or part of the sum deposited in paying
any unpaid estate suty leviable on the death.

(5) In this section “policy owner™ includes a part owner
of a policy, and “proper claimant” means a person who
claims to be entitled to the sum in question as executor of
the deceased, or who claims to be entitled to that sum
(whether for his own benefit or not) and is the widower,
widow, parent, child, brother, sister. nephew or nicce of the
deceased: and in deducing any relationship for the purposes
of this subsection an illegitimate person shall be treated as
the legitimate child of his actual parents.

44A.(1) Any person wiio claims to be an authorized repre-

sentative of an insurer and who solicits or negotiates a contract of
insurance shall be deemed for the purpose of the formation of the
contract to be the agent of the insurer where—

(a) he so holds himself out and the insurer does not take all
reasonable steps to inform or bring to the knowledge of
potential policy owners and the public in general that
such person is not its agent; or

(k) such person has ceased being an agent of the insurer and

the insurer does not take all reasonable steps to inform
or bring to the knowledge of potential policy owners
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and the public in general that such person has ceased

being its agent,
and in every such instance the knowledge of such person relating
to any circumstance relevant to the acceptance of the risk by the
insurer shall be deemed to be the knowledge of the insurer.

(2) Any statement made by any such person in the
course of soliciting or negotiating a contract of insurance shall be
deemed for the purpose of the formation of the contract to be a
statement made by the insurer notwithstanding the contravention
of section 16A or any other provision of this Act by such person.

Supplementary

45. The Minister may make regulations for carrying into
effect the objects of this Act, and for prescribing anything
which under this Act is to be prescribed.

46-47. (Now Section 1A).

48. (1) The following enactments are hereby repealed :
The Life Assurance Companies Ordinance, 1948;
The Life Assurance Companies Ordinance of Sabah;
The Fire Insurance Companies Ordinance, 1948;
The Fire Insurance Companies Ordinance of Sabah;
The Life Assurance Companies (Amendment) Act, 1961;
The Life Assurance Act, 1961.

(2) (Omitted.)

(3) The repeals made by this section shall have effect
subject to the savings provided for by Part 11 of the Fifth
Schedule (but without prejudice to the application of the
provisions of the Interpretation and General Clauses Ordi-
nance, 1948 of the Malayan Union, the Interpretation
Ordinance of the former Colony of North Borneo and the

Interpretation Ordinance of Sarawak as to the effect of
repeals).
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FIRST ScHEDULE
(Section 2 (2))
DEFINITION OF INSURANCE TERMS

General

) “pehcy includes .my u:mlract of msuranw whether or not
the form of a policy, and
references IL7 xssumg a pohcv shall be cunslrued accordingly.

(2) References 1o a policy of an insurer include any policy in respect
of which the insurer is under any liability, whether the policies were
issued by the insurer or the liability was transferred 1o the insurer from
another.

. (1) Subject 10 the follnwmg sub- paragraph; and o the operation of
seumn 9 (3) and (4), “Malaysian policy” means, in relation to any
insurer. a policy issued in the course of the insurer'’s business in
Malaysia and t'allmg within one of the following descriptions:

(@) a life policy or personal accident policy in the case of which.
al the dale of issue of the policy and (if the policy was issued
before then) at the date of the establishment of the Register,
the policy owner’s address is or was an address in Malaysia;

(b) a marine, aviation or Lransil insurance policy which pmwdes
expressly for payment of the policy moneys in Malaysia or in
the case of which the risk can only arise in Malaysia; and

{e) any other policy in the case of which the risk can only arise

in Mal laysia or the insurance is substantially against risks so
arising.

("7 Any life policy issued in the course of an insurer’s ‘business in

outside Malaysia, or is doing so only by the collection or receipt of
premiums, shall (subject to the operation at any later time of section 9
(4)) be deemed to be a Malaysian policy.

(3) For the purposes of this paragraph—

(@) any policy belonging to the insurer’s life business shall he
deemed 10 be a life policy, and not to be a policy of any other
description; and
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(b) ““policy owner's address™ means the address for the time being
known to the insurer as the address (or normal address) for
communicating with the policy owner about the policy,

but sub-paragraph (1) (a) shall apply to a policy of reinsurance as if
the references to the date of issue of the policy and to the polic
owner’s address referred to those of the policy under which the liability
reinsured ultimately ariscs.

(4) Where the liability in respect of a policy of one insurer is or has
been transferred to another, then (subject to any scheme under this Act
where! _the transfer is effected) the policy shall for the purpose of being
entered in the Register be treated as a Malaysian policy of the transferce
if immediately before the transfer it is or was a Malaysian policy of the
transferor :

Provided that where at the date of the transfer the transferor had
not established a register of policies under this Act, sub-paragraph (1) ()
shall apply for the purpose of determining whether the policy is or was
@ Malaysian policy immediately before the transfer as if the reference
to the dute of the establishment of the transferor's register of policies
were omitted: but under this proviso a policy—

(«) shall not be treated as a Malaysian policy of a transferee unless
at the date of transfer the transferee is or was a Malaysian
insurer; and

(b) nced not be entered in a transferee’s register of policies if the
policy owner's address is not an address in Malaysia at that
date or at the date of the establishment of thic Register, which-
ever is the later.

3. “policy owner" means, where a policy has been assigned, the assignee
lor the time being and, where they are entitled as against the insurer
to the bemefit of the policy, the personal representatives of a deceased
policy owner.

4. “policy moneys™ includes any benefit, pecuniary or not, which is
secured by a policy, and “pay” und other expressions, where used in
relation to policy moneys, shall be consirued accordingly.

Definitions reluted 1o life business

5. ~life policy™ means any policy by which payment of policy moneys
is insured on deatli (otherwise thun by way of insurance against personal
accident, disease or sickness only) or on the happening of any contin-

y dependent on the ination or i of human life, and
includes a policy which is subject to payment of premiums for a term
lep i or il of human life and a policy
securing the grant of an annuity for such a term.

oo 1) “home-service poliey”™ means « life policy in respect of which
prermums are contracted o be paid at intervals of less than two months
and are or have been ordinarily sollected in the course of door-to-door
collections anade by persons employed® for the purpose. but shall not
include in relation o uny insurer any description of palicy which the
Birector General directs is not to be treated as a home-service policy.




322 THE INSURANCE LAW OF MALAYSIA

(2) “ordinary policy” means a life policy which is not a home-service
policy.

(3) A paid-up policy granted in place of a home-service policy is
to be treated as a home-service policy, unless the grant is made in
or option iding for it to be treated as

of an ag
an ordinary puicy.

7. "participating policy” means a life policy conferring any right 1o
share in the profits or surplus arising from the business of the insurer
or any part of it, and “non-participating policy”™ means a life policy
not conferring any such right.

Definitions related to general business
8. “marine, aviation or transit insurance policy” means a policy of
insurance-—
(@) upon vessels or aircraft, or upon the machinery, tackle, furniture
or equipment of vessels or aircraft;
(b)upon goods, merchandise or property of any description
whatever on board vessels or aircraft;
(c)upon the freight of. or any other interest in or relating to,
vessels or aircraft;
(d) against damage arising out of or in connection with the use of
vessels or aircraft, including third party risks;
(e) against risks incidental to the construction, repair or docking of
vessels, including third party risks; or
(f) against transit risks (whether the transit is by sea, inland water,
land or air, or partly one and partly another) including risks
incidental to the transit insured from the commencement of
the transit to the ultimate destination covered by the insurance.

9. “personal accident policy” means a policy of insurance upon the
happening of personal accidents, whether fatal or not, disease or sick-
ness, or any class of personal accidents, disease or sickness.

SECOND ScHEDULE
(Sections 7 (2), (5) and (6), 11 (2) and (3))

MALAYSIAN ASSETS AUTHORIZED FOR DEPOSITS AND
INSURANCE FUNDS

1. Securities of which the priucipal or interest is charged directly or
by way of on the C id; Fund of the Federation or
of any State.

2. Debentures or other loans issued under the authority of any written
w by any authoritv or body established by any written law to dis-
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charge, otherwise than with a view to profit, any functions of a public
nature (including the provision of public utility and similar services).

3. Shares in, or debentures or other securities of, a body incorporated in
Malaysia which are listed by the Malaysian Stock Exchange, or any stock ex-
change approved under the Security Industry Act, 1973.

4. Shares in, or debentures or other securities of, a society registered
under the Co-operative Societies Ordinance.

5. Estates or interests in land in Malaysia, and. up to the value of
that security, loans secured on any such estate or interest.

6. In relation 1o any insurer, any loan secured on a life policy of the
insurer, but only up to the value of that security (calculated in the
prescribed manner), and only if the policy is a Malaysian policy and
the principal and interest of the loan is payable in Malaysian currency.

7. Any Malaysian currency, and any amount payable in that currency
which is held on current account or deposit in Malaysia with a bank
licensed under the Banking Act, 1973 or with a company licensed under the
Borrowing Companies Act, 1969 or such other financial institutions as may
be prescribed.

8. Such other loans or investments in or connected with Malaysia as may be
prescribed.

THIRD SCHEDULE
(Section 20 (5))

DEPOSITS BY ASSOCIATIONS OF UNDERWRITERS

1. An association of underwriters, in order to comply with section 20
(4), shall make a deposit with the Accountant-General of a value of
three hundred thousand dollars.

2. Not later than the end of June in each calendar year there shall be
made such additional deposit, if any, as is necessary to secure that the
aggregate value of the deposit is not less than fifty-five per cent of the
premiums received by members of the association in respect of
Malaysian policics in the preceding calendar year.

3. Subject to any direction of the Minister under section 20 (4), the
Accountant-General shall retain any deposit under this paragraph
unless and until the Director General is satisfied, and certifies, that
insurance business is not being carried on in Malaysia by any members
of the association, and shall then transfer the amount of the deposit to
the association except such part (if any) as the Minister directs to be
kept available for mecting any such claims as are mentioned in that
subsection.

FM 31148,
Sabah 3158

Swk. Cap. 66.
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4. Section 7 (2), (3), (6) and (7) shall apply, with any necessary adapta-
tions, in relation 10 a deposit by an association under this Schedule as
they apply in relation 1o a deposil by an insurer under that section.

FourTH ScHEDULE
(Sections 22 (1) and (2). 23 (1), 24 (4). 25 (1) and (2)

RETURNS BY INSURERS

Part 1
Docusents 10 BE LODGED YEARLY
L (1) An insurer, 1o comply with section 22 (1), shall lodge such
statements of account and other statements as are mentioned in this
paragraph,
(2) There shall be lodged for each accounting period—

(@) by an insurer registered in respect of life business separate
Tevenue accounls in respect of any home service business and
in respect of uny ordinary business of the insurer. and by an
insurer registered in respect of general busin a revenue
account in respect of that business; and

(az) thut the insurer has, during the relevant accounting period. complied
with the provisions of section 3 (2) (a) (if) or 3 (2) (a) (i), as the
vase may be;

(h) by any insurer  profit and loss account for the whole of the
insurer’s business,

together with sepurate balunce sheets, as at the end of that accounting
period, for each class of insurance business in respect of which the
nsurer is registere

Provided that in the case of a company incorporutzd or established
outside Malaysia, the accounts and balance sheets need not show the
results of or relate 10 business other than insurance business for which
the company maintains an insurance fund under this Act.

(3) There shall be lodged—

(@) by an insurer registered in respect of life busines:
for each accounting period giving, as regards poli
to that class of business, particulars—

(i) s to the issuc of new policics during the pericd;

(ii)as to the termination or reduction of the liability, or of
the premiums, on policies during the period, and Lransfers
of policies to or from the Register during the period; und

(iii) as to policies in force at the end of the period;

(h) by an insurer registered in respect of general business, state-

ments for ecach accounting period giving as regards policies
belonging to that class of business particulars as to premiums
and claims; an

(c) by an insurer registered in respect of either class of business,
a slatement for each calendar year giving particulars as to the
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assets held at the end of the year as assets of the insurance
fund maintained for that class of business.

(4)-(5) (Omiitted).

6) i may modify sub- (3) (€) so that it requires
statements of the assets of an insurance fund to be made for parts of
a calendar year insicad of entire years.

(7) The required by sub (3) (e) shall be excepted
from section 25 (') and (7)
2. (1) With any accounts and balance sheet lodged under paragraph 1
there shall be lodged a certificate of the auditor signed by him and
stating whether in his opinion—
(a) the accounts and balance sheet are in accordance with this Act:
th) the balance sheet truly represents the financial position of the
insurer; and
fc) the books of the insurer huve been properly kept and record
correctly the affairs and transuctions of the insurer :

Provided that where the audit does not extend to the whole business
of the insurer the certificate shall, as regards paragraphs (b) and (c), be
given subject to the appropriate limitation.

(2} The certificate of the auditor shall also state

(@) whether in the relevant accounting period any part of the assets
of the insurance fund or {unds muintained under this Act has
been applied in contravention of section 10, and whether during
that period section 11 has been complied with in relation to
those assets and any assets falling within section 11 (5);

(h)as regards the documents cvidencing the Insurer's title to any
such assets whether he hus inspecied such of those documents
as are held by or on behall of the insurer within Malaysia, and
whether he has received satisfactory information as to the
whereabouts und custody of any others, specilying whether the
insurer is complying with the requirements of section 12 (4); and

() whether all necessary and proper apportionments have been
made in preparing the accounts and balance shect, and have
been made in an equitable manner.

Part 11
DoguMENTS TO BE LODGED 0N ACTUARIAL INVESTIGATION OF
Lirt Bt S5
An insurer registered in re [ life business, in order to

con pb\' with sccunn (1 in the ¢ of any actuarial mveﬁngauon.
stall Todge such d as are i in this p

2) There shall be lodged un absiract of the actuary’s report. which

sTall be signed by the actuary and shall include

(@) a summary and valuation of the policies as at the date of the
investigation: and
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(hya valuation balance sheet as @t that date of the business to
which the report relates.

13) There shall be lodged u certificate by the actuary. signed by
him. that he has satisfied himsell as to the aceuracy of the valuations
or the purpases of the investigation and as (o their being made

dance witlt this Act. und as to the accuracy of the data on
e hised :

Provided that, if the actuary is nol a permanent oflicer of the
nsurer, the certificate shall. so far as relates to the accuracy of the daty
on which the valuations are based, be given and signed by or on behalf

of the insurer’s principal officer in Malaysia, and the actuary shall in
his part of the certificate state the precattions taken by the actuary 1o
ensure the accuracy of the data.

(4) There shall be lodged statements signed by the actuary analysing
as at e of the investigation the position as regards policies and
premiums of the business to which the report relates.

4. AOmirted).

=
&

Part 111
LopGMENT, FOrM anp CONTENTS

5. (1) A document to be lodged by an insurer shall be lodged by sending
(o the Dircetor General five copies, of which (unless the document itself
is Tequired by this Schedule to be signed) one copy at jeust shull be
signed by two of the insurer's difectors and by or on hehall of (he
insurer’s principal officer in Malaysia.

(2) The persons signing any balance sheet shall certily that in their
beliel the assets set forth in the balunce sheet are fully of the value
stated in the balance sheel, less any investment reserve fund taken into
account: and they shall also either certify that in the relevant accounting
period no purt of the assets of the insurance fund maintained under this
Act has been dealt with in contravention of section 10, and during that
periad section 1) has been complied with in relation 10 those assels and
any assets falling within section 11 (5), or state the exceptions.

(3) The persons signing a balance sheet in respect of life business
shall certify that in the relevant accounting period the provisions of
section 44 (4) with respect to deposits of balance of policy monies with
the Treasury have been complied with.

6. (1) Subjeet to sub-pasagraph (2). a document shall be lodged within
<ix months after the relevant date. or within such longer period as the
Director General may allow (but not exceeding. except in the case of
the documents to be first lodged by an existing insurer, nine months
from the relevant date); and for this purpose the relevant date is the
date 1o which the document relates or, in the case of an account or
statement for an accounting period, the end of that period.
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Provided that the Director General, upon being satisfied that the affairs
of any ‘insurer are being conducted in 4 manner likely to be detrimental to
public interest, the interests of the policy owners, or the interests of the in-
surer, may in any such case specify a period shorter than six months for the
purposes of this sub-paragraph.

(2) Any such statement of the assets of an insurance fund as is
required by paragraph | (3) () shall be lodged within three months of
the date to which the statement relates.

(3) (Omitted).

7. A document shall be in Malay or English, and shall (as regards all
five copies) be either printed or. with the permission of the Director
General, produced by other mechanical means approved by him.

8. Where by this Schedule « document is required to be signed by or
an behalf of the insurer's principal officer in Malaysia, it shall, if not
signed by that officer. be signed by one of the insurer's officers in
Malaysia who is for the time being notiticd 1o the Director General as
having authority for the purposes of this Schedule to sign in place of the
pnnup..l officer in Malaysia.

9. (1) Subject to the following sub-paragraphs. a document shall be
in the prescribed form and contain the prescribed particulars, and be
prepared in accordance with the regulations (including regulations for
the way in which any valuation is to be made or in which any item is
10 be dealt with).

(2) The Director General may in any particular case permit such
departure as he thinks fit from uny requirement of the regulations under
sub-paragraph (1). if he is satisfied that the purpose of the document
in question will nevertheless be substantially fulfilled.

(3) Without prejudice to sub-paragraph (2), where an abstract is to be
lodged of an actuary’s report on an investigation made otherwise than
to comply with section 23 (1), the abstract may conform with the regula-
tions under sub-paragraph (1) subject to any modifications which the
Director General may approve, having regard to the purpose of the
actuary's investigation and the form and contents of his report.
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FIFTH SCHEDULE
(Section 48 (3)
CONSEQUENTIAL AMENDMENTS AND SAVINGS

PART 1
AMENDMENTS
1-6. (Omitted).

Part 11
Savines
7. (D-(2) (Omitted.)

(3) The repeal by this Act of the Life Assurance Companies
Ordinance, 1948, and the Life Assurance Companies Ordinance of
Sabah shall not affect the aperation of sections 19 1o 21 of those Ordi-
narices in relation to any winding up of un insurer which. having made
a deposit under those Ordinances. is not registered under this Act,
including a winding up d before the of this
Act.

(4) So long s under this paragraph any other provisions of the Life
Assurance Companies Ordinance. 1948 and the Life Assurance Com-
panies Ordinance of Sabah are continued in force for any purpose.
sections 31 of those Ordinances (which relate to rules) shall continue to
have eflect in connection with those provisions.
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LAWS OF MALAYSIA
Act 89

INSURANCE ACT, 1963
(Revised—1972)

Particulars under section 7 (i) and (i) of the Revision of
Laws Act, 1968 (Aer D
LIST OF AMENDMENTS
Amending s Short title s force froni
Act 10/1964 - Insurance (Amendment) Act. 1964 1-1-1964

F.LN. 470/1964 ... Modification of Laws (Imurance) 1-1-1965
(Extension) Order,

Act 79/1965 ... Companies Act, 1965 ce 15-4-1960
Act 89/65 ... ... Insurance (Amendment) Act, 1965 30-12-1965

PU. (A) 142/1970  Emergency (Esrsenml Powersy  12-5-1970
Ordinance. No. 31. 1970

P.U. (B) 324/70 ... Notification under section 3 of 1-1-1971
Titles of Office Ordinance. 1949

Act A 40 ... ... Insurance (Amendmunt) Act, 1971 29-4-197|

LIST OF LAWS OR PARTS THEREOF SUPERSEDED

No. Title
I of 1963 ... .- Insurance Act. 1963
10 of 1964 ... -+ Insurance (Amendment) Act, 1964.
2)

seetion 2 (2)
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THE INSURANCE (AMENDMENT) ACT 1979:*

An Act to amend the Insurance Act 1963.
[ 1

BE IT ENACTED by the Duli Yang Maha Mulia Seri Padika Bag-
inda Yang di-Pertuan Agong with the advice and consent of the
Dewan Negara and Dewan Rakyat in Parliament assembled. and by
the authority of the same, as follow:

1. This Act may be cited as the Insurance (Amendment) Act 1979gp0r1 titte
and shall come into force on such date as the Minister may by ncn-md commence-
fication in the Gazerre appoint.

2. The Insurance Act 1963, which in this Act is referred to as the \ endment
pnnclpal Act, is amended by substituting for the words “‘one millionof scetion 3.
ringgit™ in subsection (2) (a) (iii) of section 3 the words “the amount4¢’ ¥
specified under section 4 (4) (a) (i)”.

3. The principal Act is amended by substituting for section 14A the gmendment
following — of seetion

14
“Asump- 14A. (1) Subject to subsections (2) and (3). no insurer shall
assume any risk in respect of any general insurance business

;’:,:z unless and until —
Eﬁmm (a) the premium payable is received by the insurer or
and refund is guaranteed to be paid by such person in such
of premium. manner and within such time as may be prescribed;
or
(b) deposit of such amount as may be prescribed is

made in advance in the manner prescribed.
(2) Where the premium payable pursuant to subsection
(1) is received by any person, including an insurance agent
or a broker, on behalf of an insurer, such receipt shall be

* Act No, A 465, published in gazette dated 20/9/79.
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deemed to be receipt’by the insurer for the purposes of that
subsection and the onus of proving that the premium pay-
able was received by a person, including an insurance agent
or a broker, who was not authorised to receive such pre-
mium shall lie on the insurer.

(3) Subsections (1) and (2) shall apply to such descrip-
tion of general insurance business as may from time to time
be prescribed.

(4) Where any person, including an insurance agent or a
broker. receives on behalf of an insurer a premium on a po-
licy of insurance of a description for the time being pre-
sceribed pursuant to subsection (3), such person shall deposit
with, or despatch by post to, the insurer the premium so
collected within such period as may be prescribed in rela-
tion to policies of that description.

(5) Any refund of premium which may become due to
and insured on account of the cancellation of a poliey oral-
teration in its terms and conditions or for any other reason
shall be paid by the insurer directly to the insured and a
proper receipt shall be obtained by the insurer from the in-
sured and such refund shall under no circumstances be paid
or credited to any other person, including an insurance
agent or a broker.,

(6) Any person who fails to comply with this section
shall be guilty of an offence and shall, on conviction, be
liable to a fine not exceeding five thousand ringgit.”

4. The principal Act is amended by substituting for section 34 A the
following -

34A.(1) The owner of aship or aircraft registered in Malay-

sia or of property, movable or immovable, located in Malay-

sia shall not insure or cause to be insured such ship, aircraft

or property with any person other than a Malaysian insurer

or any person licensed under section 20: and such owner

shall not pay or cause to be paid premium chargeable under

any policy issued in respect of such ship, aircraft or pro-

perty except in and from his place of business in Malaysia.

(2) The Director General may by notice in writing re-

quire the owner of any ship, aircraft or property referred to
in subsection (1) to furnish him with information, within
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such time as may be specified in the notice, about any mat-
ter in relation to the insurance of such ship, aircraft or pro-
perty and if the owner fails to furnish the Director General
with the information required within the time specified in
the notice, the owner shall be deemed to have insured or
caused to be insured the ship, aircraft or property, as the
case may be, in contravention of the provisions of subsec-
tion (1),

(3) Any person who contravenes the provisions of this
section shall be guilty of an offence and shall, on convic-
tion, be liable, in the case of an offence under subsection
(1), to a fine not exceeding five thousand ringgit and, in the
case of an offence under subsection (2). to a fine not excee-
ding three thousand ringgit.

(4) The Minister may exempt any person or class of per-
sons, or any ship. aircraft or property. or any class of ship.
aircraft or property from the provisions of this section.

(5) In this section, the expression ‘property” does not
include personal effects.”

5. The principal Act is amended by substituting for section 44A  Amendment

5 N o of section
the following S4A.

44A. (1) A person who has at any time been authorised as  “Know-
its agent by an insurer and who solicits or negotiates a con- [dge of
tract of insurance in such capacity shall in every such in- ment by
stance be deemed for the purpose of the formation of the Iahowed
contract to be the agent of the insurer and the knowledge Eﬁ::f:é:‘:
of such person relating to any matter relevant to the accep- and state-
tance of the risk by the insurer shall be deemed to be the .'“n:;‘x’;l"
knowledge of the insurer.

(2) Any statement made or any act done by any such
person in his representative capacity shall be deemed, for
the purpose of the formation of the contract, to be a state-
ment made or act done by the insurer notwithstanding any
contravention of section 16A or any other provision of this
Act by such person.

(3) This section shall not apply —
(@) where there is corfusion or connivance between

such person and the proposer in the formation of
the contract; or
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(b) where such person has ceased being its agent and
the insurer has taken all reasonable steps to inform
or bring to the knowledge of potential policy
owners and the public in general the fact of such

cessation.”™
%’:\‘fmm 6. The maximum amount of every fine specified in the principal
asto o Act as a sum of money is increased by multiplying by four the sum
increa:

of fines so specified.
fied

as sums of
maney.
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THE MARINE INSURANCE ACT 1906
(6 Edw. 7c. 41)
An Act to codfy the Law relating to Marine Insurance
[21st December 1906]
MARINE INSURANCE

1. Marine insurance defined.—A contract of marine insurance is a
contract whereby the insurer undertakes to indemnify the assured in
manner and to the extent thereby agreed, against marine losses, that
is to say, the losses incident to marine adventure.
2. Mixed sea and land risks.—(1) A contract of marine insurance
may, by its express terms, or by usage of trade, be extended so as to
protect the assured against losses on inland waters or on any land risk
which may be incidental to any sea voyage,

(2) Where a ship in course of building, or the launch of a ship, or
any adventure analogous to a marine adventure, is covered by a
policy in the form of a marine policy, the provisions of this Act, in
so far as applicable, shall apply thereto; but, except as by this section
provided, nothing in this Act shall alter or affect any rule of law ap-
plicable to any contract of insurance other than a contract of marine
insurance as by this Act defined.

3. Marine adventure and maritime perils defined. (1) Subject to the
provisions of this Act, every lawful marine adventure may be the sub-
ject of a contract of marine insurance.

(2)In particular there is a marine adventure where—

(a) any ship goods or other moveables are exposed to maritime
perils. Such property is in this Act referred to as “insurable
property™;

(b) the earning or acquisition of any freight, passage money,
commission, profit, or other pecuniary benefit, or the secu-
rity for any ad , loan, or di is
by the exposure of msuxable property to maritime perils;

(¢) any liability to a third party may be incurred by the owner
of, or other person interested in or responsible for, insurable
property, by reason of maritime perils.

““Maritime perils” means the perils consequent on, or incidental

to, the navigation of the sea, that is to say, perils of the seas, fire, war
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perils, pirates, rovers, thieves, captures, seizures, restraints, and de-
tainments of princes and peoples, jettisons, barratry, and any other
perils, either of the like kind or which may be designated by the
policy.

INSURABLE INTEREST
4. Avoid of ing or gaming —(1) Every contract
of marine insurance by way of gaming or wagering is void.
(2)A contract of marine insurance is deemed to be a gaming or
wagering contract —

(a) where the assured has not an insurable interest as defined by
this Act, and the contract is entered into with no expecta-
tion of acquiring such an interest; or

(&) where the policy is made “interest or no interest™, or “with-
out further proof of interest than the policy itself”, or “with-
out benefit of salvage to the insurer”, or subject to any other
like term:

Provided that, where there is no possibility of s « policy

may be effected without benefit of salvage to the insurer.

5. Insurable interest defined.—(1) Subject to the provisions of
this Act, every person has an insurable interest who is interested in a
marine adventure.

(2) In particular a person is interested in a marine adventure
where he stands in any legal or equitable relation to the adventure or
to any insurable property at risk therein, in consequence of which he
may benefit by the safety or due arrival of insurable property, or
may be prejudiced by its loss, or by damage thereto, or by the deten-
tion thereof, or may incur liability in respect thereof.

6. When interest must attach,—(1) The assured must be interes-
ted in the subject-matter insured at the time of the loss though he
need not be interested when the insurance is effected:

Provided that where the subject-matter is insured “lost or not
lost™, the assured may recover although he may not have acquired his
interest until after the loss, unless at the time of effecting the con-
tract of insurance the assured was aware of the loss, and the insurer
was not.

(2) Where the assured has no interest at the time of the loss, he
cannot acquire interest by any act or election after he is aware of the
loss.

7. Defeasible or contingent interest.—(1) A defeasible interest is
insurable, as also is a contingent interest.
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(2) In particular, where the buyer of goods has insured them,
he has an i interest, notwi ing that he might, at his elec-
tion, have rejected the goods, or have treated them as at the seller’s
risk, by reason of the latter’s delay in making delivery or otherwise.

8. Partial interest.— A partial interest of any nature is insurable.

9. Re-insurance.—(1) The insurer under a contract of marine in-
surance has an insurable interest in his risk, and may re-insure in res-
pect of it.

(2) Unless the policy otherwise provides, the original assured has
no right or interest in respect of such re-insurance.

10. Bottomry.—The lender of money on bottomry or respon-
dentia has an insurable interest in respect of the loan.

11. Master’s and seamen’s wages.— The master or any member of
the crew of a ship has an insurable interest in respect of his wages.

12, Advance freight.—In the case of advance freight, the person
advancing the freight has an insurable interest, in so far as such
freight is not repayable in case of loss.

13. Charges of insurance.—The assured has an insurable interest
in the charges of any insurance which he may effect.

14. Quantum of interest.—Where the subject-matter insured is
mortgaged, the mortgagor has an insurable interest in the full value
thereof, and the mortgagee has an insurable interest in respect of any
sum due or to become due under the mortgage.

(2) A mortgagee, consignee, or other person having an interest in
the subject-matter insured may insure on behalf and for the benefit
of ather persons interested as well as for his own benefit.

(3) The owner of insurable property has an insurable interest in
respect of the full value thereof, notwithstanding that some third
person may have agreed, or be liable, to indemnify him in case of
loss.

15. Assignment of interest.—Where the assured assigns or other-
wise parts with his interest in the subject-matter insured, he does not
thereby transfer to the assignee his rights under the contract of insu-
rance, unless there be an express or implied agreement with the as-
signee to that effect,

But the provisions of this section do not affect a transmission of
interest by operation of law.

INSURABLE VALUE
16. Measure of insurable value.—Subject to any express provi-
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sion or valuation in the policy, the insurable value of the subject-
matter insured must be ascertained as follows:

(1) in insurance on ship, the insurable value is the value, at the
commencement of the risk, of the ship, including her out-
fit, provisions and stores for the officers and crew, money ad-
vanced for seamen’s wages, and other disbursements (if any)
incurred to make the ship fit for the voyage or adventure
contemplated by the policy, plus the charges of insurance
upon the whole:

The insurable value, in the case of a steamship, includes
also the machinery. boilers, and couls and engine stores if
owned by the assured, and, in the case of & ship engaged in
a special trade, the ordinary fittings requisite for that trade:

(2) in insurance on freight. whether paid in advance or other-
wise, the insurable value is the gross amount of the freight
at the risk of the assured, plus the charges of insurance :

(3)in i on goods or handise, the i value is
the prime cost of the property insured, plus the expenses of
and incidental to shipping and the charges of insurance upon
the whole:

@)in i on any other subject-matter, the insurable value
is the amount at the risk of the assured when the policy at-
taches, plus the charges of insurance.

DISCLOSURE AND REPRESENTATIONS

17. Insurance is uberrimae fidei.—A contract of manne insu-
rance is a contract based upon the utmost good faith, and, if the ut-
most good faith be not observed by either party, the contract may be
avoided by the other party.

18. Disclosure by assured. (1) Subject to the provisions of this
section, the assured must disclose to the insurer, before the contract
is concluded, every material circumstance which is known to the as-
sured, and the assured is deemed to know every circumstance which,
in the ordinary course of business, ought to be known by him. If
the assured fails to make such disclosure. the insurer may avoid the
contract.

(2) Every circumstance is material which would influence the
judgment of a prudent insurer in fixing the premium, or determining
whether he will take the risk.

(3) In the absence of inquiry the following circumstances need
not be disclosed, namely:
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(a) any circumstance which diminishes the risk;

(b) any circumstance which is known or presumed to be
known to the insurer. The insurer is presumed to know
matters of common notoriety or knowledge, and matters
which an insurer in the ordinary course of his business, as
such, ought to know;

(c) any circumstance as to which information is waived by
the insurer;

(d) any circumstance which it is superfluous to disclose by
reason of any express or implied warranty.

(4) Whether any particular cir e, which is not
be material or not is. in each case, a question of fact.

(5) the term “‘circumstance” includes any communication made
to, or information received by, the assured.

19. Disclosure by agent effecting insurance. —Subject to the pro-
visions of the preceding section as to circumstances which need not
be disclosed, where an insurance is effected for the assured by an
agent, the agent must disclose to the insurer—

(a) every material circumstance which is known to himself,
and an agent to insure is deemed to know every circum-
stance which in the ordinary course of business ought to
be known by, or have been communicated to, him; and

(b) every material circumstance which the assured is bound
to disclose, unless it come to his knowledge too late to
communicate it to the agent.

20. Representations pending negotiation of contract.—(1) Every
material representation made by the assured or his agent to the in-
surer during the negotiations for the contract. and before the con-
tract is concluded, must be true. If it be untrue the insurer may avoid
the contract.

(2) A representation is material which would influence the judg-
ment of a prudent insurer in fixing the premium, or determining
whether he will take the risk.

(3) A representation may be either a representation as to a mat-
ter of fact. or as Lo a matter of expectation or belief.

(4) A representation as to a matter of fact is true, if it be sub-
stantially correct, that is to say, if the difference between what is
represented and what is actually correct would not be considered
material by a prudent insurer.

(5) A representation as to a matter of expectation or belief is
true if it be made in good faith.
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(6) A representation may be withdrawn or corrected before the
contract is concluded.

(7) Whether a particular representation be material or not is, in
each case, a question of fact.

21. When contract is deemed to be concluded.—A contract of
marine insurance is deemed to be concluded when the proposal of
the assured is accepted by the insurer, whether the policy be then is-
sued or not; and, for the purpose of showing when the proposal was
accepted, reference may be made to the slip or covering note or
other customary memorandum of the contract. , 2

THE POLICY

22. Contract must be embodied in policy.—Subject to the pro-
visions of any statute. a4 contract of marine insurance is inadmissible
in evidence unless it is embodied in a marine policy in accordance
with this Act. The policy may be executed and issued either at the
time when the contract is concluded, or afterwards.

23. What policy must specify.—A marine policy must specify—

(1) The name of the assured, or of some person who effects
the insurance on his behalf. . .#

24, Signature of insurer.—(1) A marine policy must be signed by
or on behalf of the insurer, provided that in the case of a corpora-
tion the corporate seal may be sufficient, but nothing in this sec-
tion shall be construed as requiring the subscription of a corporation
to be under seal.

(2) Where a policy is subscribed by or on behalf of two or more
insurers, each subscription, unless the contrary be expressed, consti-
tutes a distinct contract with the assured.

25. Voyage and time policies.—(1) Where the contract is to in-
sure the subject-matter “‘at and from”, or from one place to another
or others, the policy is called a “voyage policy™, and where the con-
tract is to insure the subject-matter for a definite period of time the
policy is called a “‘time policy™. A contract for both voyage and time
nay be included in the same policy.?

26. Designation of subject-matter.—(1) The subject-matter in-
sured must be designated in a marine policy with reasonable cer-
tainty.

(2) The nature and extent of the interest of the assured in the
subject-maltter insured need not be specified in the policy.

I. This section is printed as amended by the Finance Act 1939, 8th Sched., Part 11,
B

. This section is printed as amended by the Finance Act 1959, 8th Sched., Part 11,
. This section is printed as amended by the Finance Act 1959, 8th Sched., Part 1.
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(3) Where the policy designates the subject-matter insured in
general terms, it shall be construed to apply to the interest intended
by the assured to be covered.

(4) In the application of this section regard shall be had to any
usage regulating the designation of the subject-matter insured.

27. Valued policy.—(1) A policy may be either valued or un-
valued.

(2) A valued policy is a policy which specifies the agreed value
of the subject-matter insured.

(3) Subject to the provisions of this Act, and in the absence of
fraud, the value fixed by the policy is, as between the insurer and as-
sured, conclusive of the insurable value of the subject intended to be
insured, whether the loss be total or partial.

(4) Unless the policy otherwise provides, the value fixed by the
policy is not conclusive for the purpose of determining whether there
has been a constructive total loss.

28. Unvalued policy.—An unvalued policy is a policy which does
not specify the value of the subject-matter insured, but, subject to
the limit of the sim insured, leaves the insurable value to be subse-
quently ascertained, in the manner hereinbefore specified.

29, Floating policy by ship or ships.—(1) A floating policy is a
policy which describes the insurance in general terms, and leaves the
name of the ship or ships and other particulars to be defined by sub-
sequent declaration.

(2) The subsequent declaration or declarations may be made by
indorsement on the policy, or in other customary manner,

(3) Unless the policy otherwise provides, the declarations must
be made in the order of dispatch or shipment. They must, in the cuse
of goods, comprise all consignments within the terms of the polic
and the value of the goods or other property must be Honestly sta-
ted, but an omission or erroneous declaration may be rectified even
after loss or arrival, provided the omission or declaration was made in
good faith.

(4) Unless the policy otherwise provides, where a declaration of
value is not made until after notice of loss or arrival, the policy must
be treated as an unvalued policy as regards the subject-matter of that
declaration.

30. Construction of terms in policy.—(1) A policy may be in the
form in the First Schedule to this Act.
(2) Subject to the provisions of this Act, and unless the co  ~t
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of the policy otherwise requires, the terms and expressions men-
tioned in the First Schedule to this Act shall be construed as having
the scope and meaning in that schedule assigned to them.

31. Premium to be arranged.—(1) Where an insurance is effected
at a premium to be arranged, and no arrangement is made, a reason-
able premium is payable.

(2) Where an insurance is effected on the terms that an addi-
tional premium is to be arranged in a given event, and that event
happens but no arrangement is made, then a reasonable additional
premium is payable.

DOUBLE INSURANCE

32. Double insurance.—(1) Where two or more policies are ef-
fected by or on behalf of the assured on the same adventure and in-
terest or any part thereof, and the sums insured exceed the indem-
nity allowed by this Act, the assured is said to be over-insured by
double insurance.

(2) Where the assured is i d by double i

(a) the assured, unless the policy otherwise provides, may
claim payment from the insurers in such order as he may
think fit, provided that he is not entitled to receive any
sum in excess of the indemnity allowed by this Act;

(b) where the policy under which the assured claims is a
valued policy, the assured must give credit as against the
valuation for any sum received by him under any other
policy without regard to the actual value of the subject-
matter insured;

(¢) where the policy under which the assured claims is an un-
valued policy he must give credit, as against the full in-
surable value, for any sum received by him under any
other policy;

(d) where the assured receives any sum in excess of the in-
demnity allowed by this Act, he is deemed to hold such
sum in trust for the insurers, according to their right of
contribution among themselves.

WARRANTIES, &C.

33. Nature of warranty.—(1) A warranty, in the following sec-
tions relating to warranties, means a promissory warranty, that is to
say, a warranty by which the assured undertakes that some particu-
lar thing shall or shall not be done, or that some condition shall be
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fulfilled, or whereby he affirms or negatives the existence of a parti-
cular state of facts.

(2) A warranty may be express or implied.

(3) A warranty, as above defined, is a condition which must be
exactly complied with, whether it be material to the risk or not. If
it be not so complied with, then, subject to any express provision in
the policy, the insurer is discharged from liability as from the date of
the breach of warranty, but without prejudice to any liability in-
curred by him before that date.

34. When breach of warranty excused.—(1) Non-compliance
with a warranty is excused when, by reason of a change of circum-
stances, the warranty ceases to be applicable to the circumstances of
the contract, or when compliance with the warranty is rendered un-
lawful by any subsequent law.

(2) Where a warranty is broken, the assured cannot avail him-
self of the defence that the breach has been remedied, and the war-
ranty complied with, before loss.

(3) A breach of warranty may be waived by the insurer.

35. Express warranties.—(1) An express warranty may be in any
form of words from which the intention to warrant is to be in-
ferred.

(2) An express warranty must be included in, or written upon,
the policy, or must be contained in some document incorporated by
reference into the policy.

(3) An express warranty does not exclude an implied warranty,
unless it be inconsistent therewith.

36. Warranty of neutrality.—(1) Where insurable property, whe-
ther ship or goods, is expressly warranted neutral, there is an implied
condition that the property shall have a neutral character at the com-
mencement of the risk, and that, so far as the assured can control the
matter, its neutral character shall be preserved during the risk.

(2) Where a ship is expressly warranted “neutral” there is also
implied condition that, so far as the assured can control the matter,
she shall be properly documented, that is to say, that she shall carry
the necessary papers to establish her neutrality, and that she shall not
falsify or suppress her papers, or use simulated papers. If any loss
occurs through breach of this condition, the insurer may avoid the
contract.

37. No implied warranty of nationality.—There is no implied
warranty as to the nationality of a ship, or that her nationality shall
not be changed during the risk.
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38. Warranty of good safety.—Where the subject-matter insured
is warranted “well” or “in good safety™ on a particular day, it is suf-
ficient if it be safe at any time during that day.

39. Warranty of seaworthiness of ship.—(1) In a voyage policy
there is an implied warranty that at the commencement of the
voyage the ship shall be scaworthy for the purpose of the particular
adventure insured.

(2) Where the policy attaches while the ship is in port, there is
also an implied warranty that she shall, at the commencement of the
risk, be reasonably fit to encounter the ordinary perils of the port.

(3) Where the policy relates to a voyage which is performed in
different stages, during which the ship requires different kinds of or
further preparation or equipment, there is an implied warranty that
at the commencement of each stage the ship is seaworthy in res-
pect of such preparation or equipment for the purposes of that stage.

(4) A ship is deemed to be seaworthy when she is reasonably fit
in all respects to encounter the ordinary perils of the seas of the ad-
venture insured,

(5) In a time policy there is no implied warranty that the ship
shall be seaworthy at any stage of the adventure, but where, with the
privity of the assured, the ship is sent to sea in an unseaworthy state,
the insurer is not liable for any loss attributable to unseaworthiness.

40. No implied warranty that goods are seaworthy.—(1) In &
policy on goods or other moveables there is no implied warranty that
the goods or moveables are scaworthy.

(2) In a voyage policy on goods or other moveables there is an
implied warranty that at the commencement of the voyage the ship
is not only seaworthy as a ship, but also that she is reasonably fit to
carry the goods or other moveables to the destination contemplated
by the policy.

41. Warranty of legality.— There is an implied warranty that the
adventure insured is a lawful one. and that. so far as the assured can
control the matter, the adventure shall be carried out in a lawful
manner.

THE VOYAGE

42, Implied condition as to commencement of risk. (1) Where
the subject-matter is insured by a voyage policy “at and from™ or
“from™ a particular place, it is not necessary that the ship should be
at that place when the contract is concluded,but there is an implied
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condition that the adventure shall be commenced within a reason-
able time, and that if the adventure be not so commenced the in-
surer may avoid the contract.

(2) The implied condition may be negatived by showing that the
delay was caused by circumstances known to the insurer before the
contract was concluded, or by showing that he waived the condition.

43. Alteration of port of departure.—~Where the place of depar-
ture is specified by the policy, and the ship instead of sailing from
that place sails from any other place, the risk does not attach.

44. Sailing for different destination.—Where the destination is
specified in the policy, and the ship, instead of sailing for that des-
tination, sails for any other destination, the risk does not attach.

45. Changes of voyage.—(1) Where, after the commencement of
the risk, the destination of the ship is voluntarily changed from the
destination contemplated by the policy, there is said to be a change
of voyage.

(2) Unless the policy otherwise provides, where there is a change
of voyage, the insurer is discharged from liability as from the time of
change, that is to say, as from the time when the determination to
change it is manifested; and it is immaterial that the ship may not in
fact have left the course of voyage contemplated by the policy when
the loss occurs.

46. Deviation—(1) Where a ship, without lawful excuse, deviates
from the voyage contemplated by the policy, the insurer is dischar-
ged from liability as from the time of deviation, and it is immaterial
that the ship may have regained her route before any loss occurs.

(2) There is a deviation from the voyage contemplated by the
policy—

(@) where the course of the voyage is specifically designated
by the policy, and that course is departed from;or

(b) where the course of the voyage is not specifically desig-
nated by the policy, but the usual and customary course
is departed from.

(3) The intention to deviate is immaterial; there must be a devia-
tion in fact to discharge the insurer from his liability under the con-
tract.

47, Several ports of discharge.—(1) Where several ports of dis-
charge are specified by the policy, the ship may proceed to all or any
of them, but, in the absence of any usage or sufficient cause to the
contrary, she must proceed to them, or such of them as she goes to,
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in the order designated by the policy. If she does not there is a devia-
tion.

(2) Where the policy is to “ports of discharge™, within a given
area, which are not named, the ship must, in the absence of any
usage or sufficient cause to the contrary, proceed to them, or such
of them as she goes to, in their geographical order. If she does not
there is a deviation.

48. Delay in voyage.—In the case of a voyage policy, the adven-
ture insured must be prosecuted throughout its course with reason-
able dispatch, and, if without lawful excuse it is not so prosccuted,
the insurer is discharged from liability as from the time when the
delay became unreasonable.

49. Excuses for deviation or delay.— Deviation or delay in pro-
secuting the voyage contemplated by the policy is excused—

(@) where authorised by any special term in the policy; or

(b) where caused by circumstances beyond the contrel of the
master and his employer; or

(¢) where reasonably necessary in order to comply with an
express or implied warranty; or

(d) where reasonably necessary for the safety of the ship or
subject-matter insured; or

(e) for the purpose of saving human life, or aiding a ship in
distress where human life may be in danger; or

(f) where reasonably necessary for the purpose of obtaining
medical or surgical aid for any person on board the ship;
or

(g) where caused by the barratrous conduct of the master or
crew, if barratry be one of the perils insured against.

(2) When the cause excusing the deviation or delay ceases to
operate, the ship must resume her course, and prosecute her voyage,
with reasonable dispatch.

ASSIGNMENT OF POLICY

50. When and how policy is assignable.—(1) A marine policy is
assignable unless it contains terms expressly prohibiting assignment.
It may be assigned cither before or after loss.

(2) Where a marine policy has been assigned so as to pass the
beneficial interest in such policy, the assignee of the policy is entitled
to sue thercon in his own name; and the defendant is entitled to
make any defence arising out of the contract which he would have
been entitled to make if the action had been brought in the name of
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the person by or on behalf of whom the policy was cffected.

(3) A marine policy may be assigned by indorsement thereon or
in other customary manner.

51. Assured who has no interest cannot assign.—Where the as-
sured has parted with or lost his interest in the subject-matter in-
sured, and has not, before or at the time of so doing, expressly or im-
pliedly agreed to assign the policy, any subsequent assignment of the
policy is inoperative:

Provided that nothing in this section affects the assignment of a
policy after loss.

THE PREMIUM

52. When premium payable.—Unless otherwise agreed, the duty
of the assured or his agent to pay the premium, and the duty of the
insurer to issue the policy to the assured or his agent, are concur-
rent conditions, and the insurer is not bound to issue the policy until
payment or tender of the premium.

53. Policy effected through broker.—(1) Unless otherwise
agreed, where a marine policy is effected on behalf of the assured by
a broker, the broker is directly responsible to the insurer for the pre-
mium; and the insurer is directly responsible to the assured for the
amount which may be payable in respect of losses, or in respect of
returnable premiuni.

(2) Unless otherwise agreed, the broker has, as against the as-
sured, a lien upon the policy for the amount of the premium and his
charges in respect of effecting the policy: and, where he has dealt
with the person who employs him as 4 principal, he has also a lien on
the policy in respect of any balance on any insurance account which
may be due to him from such person, unless when the debt was in-
curred he had reason to believe that such person was only an agent.

§4. Effect of receipt on policy.—Where a marine policy effected
on behalf of the assured by a broker acknowledges the receipt of the
premium, such acknowledgment is, in the absence of fraud, conclu-
sive as between the insurer and the assured, but not as between the
insurer and broker.

LOSS AND ABANDONMENT

55. Included and excluded losses, —(1) Subject to the provisions
of this Act, and unless the policy otherwise provides, the insurer is
liable for any loss proximately caused by a peril insured against, ut.
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subject as aforesaid, he is not liable for any loss which is not pro-

ximately caused by a peril insured against.

(2) In particular,—

(a) the insurer is not liable for any loss attributable to the
wilful misconduct of the assured, but, unless the policy
otherwise provides, he is liable for any loss proximately
caused by a peril insured against, even though the loss
would not have happened but for the misconduct or neg-
ligence of the master or crew;

) unless the policy otherwise provides, the insurer on ship
or goods is not liable for any loss proximately caused by
delay, although the delay be caused by a peril insured
against:

(¢) unless the policy otherwise provides, the insurer is not
liable for ordinary wear and tear, ordinary leakage and
breakage, inherent vice or nature of the subject-matter
insured, or for any loss proximately caused by rats or
vermin, or for any injury to machinery not proximately
caused by maritime perils.

56. Partial and total loss.—(1) A loss may be either total or par-
tial. Any loss other than a total loss, as hereinafter defined, is a
partial loss.

(2) A total loss may be either an actual total loss, or a construc-
tive total loss.

(3) Unless a different intention appears from the terms of the
policy, an insurance against total loss includes a constructive, as well
as an actual, total loss.

(4) Where the assured brings an action for a total loss and the
evidence proves only a partial loss, he may, unless the policy other-
wise provides, recover for a partial loss.

(5) Where goods reach their destination in specie, but by reason
of obliteration of marks, or otherwise, they are incapable of identi-
fication, the loss, if any, is partial, and not total.

57. Actual total loss.—(1) Where the subject-matter insured is
destroyed, or so damaged as to cease to be a thing of the kind in-
sured, or where the assured is irretrievably deprived thereof, there is
an actual total loss.

(2) In the case of an actual total loss no notice of abandonment
need to given.

c

58. Missing ship.—Where the ship concerned in the adventure
is missing, and after the lapse of 4 reasonable time no news of her has
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been received, an actual total loss may be presumed.

59. Effect of transhipment, etc.—Where, by a peril insured
against, the voyage is interrupted at an intermediate port or place,
under such circumstances as, apart from any special stipulation in
the contract of affreightment, to justify the master in landing and re-
shipping the goods or other moveables, or in transhipping them, and
sending them on to their destination, the liability of the insurer con-
tinues, notwithstanding the landing or transhipment.

60. Constructive total loss defined.—(1) Subject to any express
provision in the policy, there is a constructive total loss where the
subject-matter insured is reasonably abandoned on account of its
actual total loss appearing to be unavoidable, or because it could not
be preserved from actual total loss without an expenditure which
would exceed its value when the expenditure had been incurred.

(2) In particular, there is a constructive total loss—

(i) where the assured is deprived of the possession of his ship
or goods by a peril insured against, and (a) it is unlikely
that he can recover the ship or goods, as the case may be,
or (b) the cost of recovering the ship or goods, as the case
may be, would exceed their value when recovered; or

(ii) in the case of damage to a ship, where she is so damaged
by a peril insured against that the cost of repairing the
damage would exceed the value of the ship when re-
paired.

In estimating the cost of repairs, no deduction is to be
made in respect of general average contributions to those
repairs payable by other interests, but account is to be
taken of the expense of future salvage operations and of
any future general average contributions to which the
ship would be liable if repaired; or

(iii) in the case of damage to goods, where the cost of repair-
ing the damage and forwarding the goods to their desti-
nation would exceed their value on arrival.

61. Effect of constructive total loss.—Where there is a construc-
tive total loss the assured may either treat the loss as a partial loss, or
abandon the subject-matter insured to the insurer and treat the loss
asif it were an actual total loss.

62. Notice of abandonment.—(1) Subject to the provisions of
this section, where the assured clects to abandon the subject-matter
insured to the insurer, he must give notice of abandonment. If he
fails to do so the loss can only be treated as a partial loss.
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(2) Notice of abandonment may be given in writing, or by word
of mouth, or partly in writing and partly by word of mouth, and
may be given in any terms which indicate the intention of the as-
sured to abandon his insured interest in the subject-matter insured
unconditionally to the insurer.

(3) Notice of abandonment must be given with reasonable dili-
gence after the receipt of reliable information of the loss, but where
the information is of a doubtful character the assured is entitled to
a reasonable time to make inquiry.

(4) Where notice of abandonment is properly given, the rights of
the assured are not prejudiced by the fact that the insurer refuses to
accept the abandonment.

(5) The acceptance of an abandonment may be either express or
implied from the conduct of the insurer. The mere silence of the in-
surer after notice is not an acceptance.

(6) Where notice of aband is d the aband
is irrevocable. The acceptance of the notice conclusively admits lia-
bility for the loss and the sufficiency of the notice.

(7) Notice of abandonment is unnecessary where, at the time
when the assured receives information of the loss, there would be no
possibility of benefit to the insurer if notice were given to him.

(8) Notice of abandonment may be waived by the insurer.

(9) Where an insurer has re-insured his risk, no notice of
abandonment need be given by him.

63. Effect of abandonment.—(1) Where there is a valid abandon-
ment the insurer is entitled to take over the interest of the assured in
whatever may remain of the subject-matter insured, and all proprie-
tary rights incidental thereto.

(2) Upon the abandonment of a ship, the insurer thereof is en-
titled to any freight in course of being earned, and which is earned
by her subsequent to the casualty causing the loss, less the expenses
of eamning it incurred after the casualty; and, where the ship is carry-
ing the owner’s goods, the insurer is entitled to a reasonable remu-
neration for the carriage of them subsequent to the casualty causing
the loss.

PARTIAL LOSSES (INCLUDING SALVAGE AND GENERAL
AVERAGE AND PARTICULAR CHARGES)

64. Particular average loss.—(1) A particular average loss is a
partial loss of the subject-matter insured, caused by a peril insured
against, and which is not a general average loss.
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(2) Expenses incurred by or on behalf of the assured for the
safety or preservation of the subject-matter insured, other than gene-
ral average and salvage charges, are called particular charges. Parti-
cular charges are not included in particular average.

65. Salvage charges.—(1) Subject to any express provision in the
policy, salvage charges incurred in preventing a loss by perils insured
against may be recovered as a loss by those perils.

(2) “Salvage charges” means the charges recoverable under mari-
time law by a salvor independently of contract. They do not include
the expenses of services in the nature of salvage rendered by the as-
sured or his agents, or any person employed for hire by them, for
the purpose of averting a peril insured against. Such expenses, where
properly incurred, may be recovered as particular charges or as a
general average loss, according to the circumstances under which
they were incurred.

66. General average loss.—(1) A general average loss is a loss
caused by or directly consequential on a general average act. It
includes a general average expenditure as well as a general average
sacrifice.

(2) Thereisageneral average act where any extraordinary sacrifice
or expenditure is voluntarily and reasonably made or incurred in time
of peril for the purpose of preserving the property imperilled in the
common adventure.

(3) Where there is a general average loss, the party on whom it
falls is entitled, subject to the conditions imposed by maritime law,
to a rateable contribution from the other parties interested, and such
contribution is called a general average contribution.

(4) Subject to any express provision in the policy, where the as-
sured has incurred a general average expenditure, he may recover
from the insurer in respect of the proportion of the loss which falls
upon him; and, in the case of a general average sacrifice, he may re-
cover from the insurer in respect of the whole loss without having
enforced his right of contribution from the other parties liable to
contribute.

(5) Subject to any express provision in the policy, where the as-
sured has paid, or is liable to pay, a general average contribution in
respect of the subject insured, he may recover therefor from the in-
surer.,

(6) In the absence of express stipulation, the insurer is not liable
for any general average loss or contribution where the loss was not
incurred for the purpose of avoiding, or in connection with the avoi-
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dance of, a peril insured against.

(7) Where ship, freight, and cargo, or any two of those interests,
are owned by the same assured, the liability of the insurer in res-
pect of general average losses or contributions is to be determined as
if those subjects were owned by different persons.

MEASURE OF INDEMNITY

67. Extent of liability of insurer for loss.—(1) The sum which
the assured can recover in respect of a loss on a policy by which he
is insured, in the case of an unvalued policy to the full extent of the
insurable value, or, in the case of a valued policy to the full extent of
the value fixed by the policy, is called the measure of indemnity.

(2) Where there is a loss recoverable under the policy, the in-
surer, or each insurer if there be more than one, is liable for such pro-
portion of the measure of indemnity as the amount of his subscrip-
tion bears to the value fixed by the policy in the case of a valued
policy, or to the insurable value in the case of an unvalued policy.

68. Total loss.—Subject to the provisions of this Act and to any
express provision in the policy, where there is a total loss of the sub-
ject-matter insured,—

(1) if the policy be a valued policy, the measure of indemnity is

the sum fixed by the policy:

(2) if the policy be an unvalued policy, the measure of indemnity
is the insurable value of the subject-matter insured.

69. Partial loss of ship.— Where a ship is damaged, but is not
totally lost, the measure of indemnity, subject to any express provi-
sion in the policy, is as follows:

(1) where the ship has been repaired, the assured is entitled to
the reasonable cost of the repairs, less the customary deduc-
tions, but not exceeding the sum insured in respect of any
one casualty:

(2) where the ship has been only partially repaired, the assured is
entitled to the reasonable cost of such repairs, computed as
above, and also to be indemnified for the reasonable depre-
ciation, if any, arising from the unrepaired damage, provided
that the aggregate amount shall not exceed the cost of repai-
ting the whole damage, computed as above:

(3) where the ship has not been repaired, and has not been sold
in her damaged state during the risk, the assured is entitled to
be inds ified for the ble d iation arising from
the unrepaired damage, but not exceeding the reasonable cost
of repairing such damage, computed as above.
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70. Partial loss of freight.— Subject to any express provision in
the policy, where there is a partial loss of freight, the measure of in-
demnity is such proportion of the sum fixed by the policy in the case
of a valued policy, or of the insurable value in the case of an un-
valued policy, as the proportion of freight lost by the assured bears
to the whole freight at the risk of the assured under the policy.

71. Partial loss of goods, merchandise, etc.—Where there is a par-
tial loss of goods, merchandise, or other moveables, the measure of
indemnity, subject to any express provision in the policy, is as
follows:

(1) where part of the goods, merchandise or other moveables in-
sured by a valued policy is totally lost, the measure of indem-
nity is such proportion of the sum fixed by the policy as the
insurable value of the part lost bears to the insurable value of
the whole, ascertained as in the case of an unvalued policy:

(2) where part of the goods, merchandise, or other moveables in-
sured by an unvalued policy is totally lost, the measure of in-
demnity is the insurable value of the part lost, ascertained as
in case of total loss:

(3) where the whole or any part of the goods or merchandise in-
sured has been delivered damaged at its destination, the mea-
sure of indemnity is such proportion of the sum fixed by the
policy in the case of a valued policy, or of the insurable value
in the case of an unvalued policy, as the difference between
the gross sound and damaged values at the place of arrival
bears to the gross sound value:

(4) “gross value”” means the wholesale price or, if there be no
such price, the estimated value, with, in cither case, freight,
landing charges, and duty paid beforehand; provided that, in
the case of goods or merchandise customarily sold in bond,
the bonded price is deemed to be the gross value. “Gross pro-
ceeds” means the actual price obtained at a sale where all
charges on sale are paid by the sellers.

72. Apportionment of valuation.—(1) Where different species of
property are insured under a single valuation, the valuation must be
apportioned over the different species in proportion to their respec-
tive insurable values, as in the case of an unvalued policy. The insured
value of any part of a species is such proportion of the total insured
value of the same as the insurable value of the part bears to the in-
surable value of the whole, ascertained in both cases as provided by
this Act.
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(2) Where a valuation has to be apportioned, and particulars of
the prime cost of each separate species, quality, or description of
goods cannot be ascertained, the division of the valuation may be
made over the net arrived sound values of the different species, qua-
lities, or descriptions of goods.

73. General average contributions and salvage charges.—(1) Sub-
ject to any express provision in the policy, where the assured has
paid, or is liable for, any general average contribution, the measure of
indemnity is the full amount of such contribution, if the subject-
matter liable to contribution is insured for its full contributory value;
but, if such subject-matter be not insured for its full contributory
value, or if only part of it be insured, the indemnity payable by the
insurer must be reduced in proportion to the under insurance, and
where there has been a particular average loss which constitutes a de-
duction from the contributory value, and for which the insurer is
liable, that amount must be deducted from the insured value in order
to ascertain what the insurer is liable to contribute.

(2) Where the insurer is liable for salvage charges the extent of
his liability must be determined on the like principle.

74. Liabilities to third parties.—Where the assured has effected an
insurance in express terms against any liability to a third party, the
measure of indemnity, subject to any express provision in the policy,
is the amount paid or payable by him to such third party in respect
of such liability.

75. General provisions as to measure of indemmnity.—(1) Where
there has been a loss in respect of any subject-matter not expressly
provided for in the foregoing provisions of this Act, the measure of
indemnity shall be ascertained, as nearly as may be, in accordance
with those provisions, in so far as applicable to the particular case.

(2) Nothing in the provisions of this Act relating to the measure
of indemnity shall affect the rules relating to double insurance, or
prohibit the insurer from disproving interest wholly or in part, or
from showing that at the time of the loss the whole or any part of
the subject-matter insured was not at risk under the policy.

76. Particular average warranties,—(1) Where the subject-matter
insured is warranted free from particular average, the assured cannot
recover for a loss of part, other than a loss incurred by a general
average sacrifice, unless the contract contained in the policy be ap-
portionable; but, if the contract be apportionable, the assured may
recover for a total loss of any apportionable part.

(2) Where the subject-matter insured is warranted free from
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particular average, either wholly or under a certain percentage, the
insurer is nevertheless liable for salvage charges, and for particular
charges and other expenses properly incurred pursuant to the provi-
sions of the suing and labouring clause in order to avert a loss insured
against.

(3) Unless the policy otherwise provides, where the subject-mat-
ter is warranted free from particular average under a specified per-
centage, a general average loss cannot be added to a particular ave-
rage loss to make up the specified percentage.

(4) For the purpose of ascertaining whether the specified percen-
tage has been reached, regard shall be had only to the actual loss suf-
fered by the subject-matter insured. Particular charges and the ex-
penses of and incidental to ascertaining and proving the loss must be
excluded.

77. Successive losses.—(1) Unless the policy otherwise provides,
and subject to the provisions of this Act, the insurer is liable for suc-
cessive losses, even though the total amount of such losses may ex-
ceed the sum insured.

(2) Where, under the same policy, a partial loss, which has not
been repaired or otherwise made good, is followed by a total loss, the
assured can only recover in respect of the total loss:

Provided that nothing in this section shall affect the liability of
the insurer under the suing and labouring clause.

78. Suing and labouring clause.—(1) Where the policy contains a
suing and labouring clause, the engagement thereby entered into is
deemed to be supplementary to the contract of insurance, and the
assured may recover from the insurer any expenses properly incurred
pursuant to the clause, notwithstanding that the insurer may have
paid for a total loss, or that the subject-matter may have been war-
ranted free from particular average, either wholly or under a certain
percentage.

(2) General average losses and contributions and salvage charges,
as defined by this Act, are not recoverable under the suing and labou-
ring clause.

(3) Expenses incurred for the purpose of averting or diminishing
any loss not covered by the policy ‘are not recoverable under the
suing and labouring clause.

(4) It is the duty of the assured and his.agents, in all cases, to
take such measures as may be reasonable for the purpose of averting
or minimising a loss.
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RIGHTS OF INSURER ON PAYMENT

79. Right of subrogation.— (1) Where the insurer pays fbr»a total
loss, either of the whole, or in the case of goods of any apportionable
part, of the subject-matter insured, he thereupon becomes entitled to
take over the interest of the assured in whatever may remain of the
subject-matter so paid for, and he is thereby subrogated to all_ the
rights and remedies of the assured in and in respect of that subject-
matter as from the time of the casualty causing the loss.

(2) Subject to the foregoing provisions, where the insurer pays
for a partial loss, he acquires no title to the subject-matter insured, or
such part of it as may remain, but he is thereupon subrogated to all
rights and remedies of the assured in and in respect of the subject-
matter insured as from the time of the casulty causing the loss, in so
far as the assured has been indemnified, according to this Act, by
such payment for the loss.

80. Right of contribution.—(1) Where the assured is over-insured
by double insurance, each insurer is bound, as between himself and
the other insurers, to contribute rateably to the loss in proportion to
the amount for which he is liable under his contract.

(2) If any insurer pays more than his proportion of the loss, he is
entitle to maintain an action for contribution against the other in-
surers, and is entitled to the like remedies as a surety who has paid
more than his proportion of the debt.

81. Effect of under insurance.—Where the assured is insured for
an amount less than the insurable value or, in the case of a valued
policy, for an amount less than the policy valuation, he is deemed to
be his own insurer in respect of the uninsured balance.

RETURN OF PREMIUM

82. Enforcement of return.—Where the premium or a proportio-
nate part thereof is, by this Act, declared to be returnable,—

(a) if already paid, it may be recovered by the assured from the

insurer; and

(b) if unpaid, it may be retained by the assured or his agent.

83. Return by agreement.—Where the policy contains a stipula-
tion for the return of the premium, or a proportionate part thereof,
on the happening of a certain event, and that event happens, the
premium, or, as the case may be, the proportionate part thereof, is
thereupon returnable to the assured.

84. Return for failure of consideration.—(1) Where the considera-
tion for the payment of the premium totally fails, and there has been
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no fraud or illegality on the part of the assured or his agents, the pre-
mium is thereupon returnable to the assured.

(2) Where the consideration for the payment of the premium is
apportionable and there is a total failure of any apportionable part of
the consideration, a proportionate part of the premium is, under the
like conditions, thereupon returnable to the assured.

(3) In particular—

(@) where the policy is void, or is avoided by the insurer as
from the commencement of the risk, the premium is re-
turnable, provided that there has been no fraud or illega-
lity on the part of the assured; but if the risk is not ap-
portionable, and has once attached, the premium is not
returnable:

(b) where the subject-matter insured, or part thercof. has
never been imperilled, the premium, or as the case may
be, a proportionate part thereof, is returnable:

Provided that where the subject-matter has been insured
“lost or not loss™ and has arrived in safety at the time
when the contract is concluded, the premium is not re-
turnable unless, at such time, the insurer knew of the safe
arrival.

(¢) where the assured has no insurable interest throughout
the currency of the risk, the premium is returnable, pro-
vided that this rule does not apply to a policy effected by
way of gaming or wagering;

(d) where the assured has a defeasible interest which is termi-
nated during the currency of the risk, the premium is not
returnable;

(e) where the assured has over-insured under an unvalued
policy, a proportionate part of the premium is returnable;

(f) subject to the foregoing provisions, where the assured has
over-insured by double insurance, a proportionate part of
the several premiums is returnable:

Provided that, if the policies are effected at different
times, and any earlier policy has at any time borne the
entire risk, or if a claim has been paid on the policy in
respect of the full sum insured thereby, no premium is re-
turnable in respect of that policy, and when the double
insurance is cffected knowingly by the assured no pre-
mium is returnable.
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MUTUAL INSURANCE

85. Modification of Act in case of mutual insurance.—(1) Where
two or more persons mutually agree to insure each other against
marine losses there is said to be a mutual insurance.

(2) The provisiens of this Act relating to the premium do not
apply to mutual insurance, but a guarantee, or such other arrange-
ments as may be agreed upon, may be substituted for the premium.

(3) The provisions of this Act, in so far as they may be modified
by the agreement of the parties, may in the case of mutual insurance
be modified by the terms of the policies issued by the association, or
by the rulesand regulations of the association.

(4) Subject to the exceptions mentioned in this section, the pro-
visions of this Act apply to a mutual insurance.

SUPPLEMENTAL

86. Ratification by assured.—Where a contract of marine insu-
rance is in good faith effected by one person on ‘behalf of another,
the person on whose behalf it is effected may ratify the contract
even after he is aware of a loss.

87. Implied obligations varied by agreement or usage.—( 1) Where
any right, duty, or liability would arise under a contract of marine in-
surance by implication of law, it may be negatived or varied by ex-
press agreement, or by usage, if the usage be such as to bind both
parties to the contract.

(2) The provisions of this section extend to any right, duty, or
liability declared by this Act which may be lawfully modified by
agreement.

88. Reasonable time, etc. a question of fact.—Where by this Act
any reft is made to red ble time, bl i or
reasonable diligence, the question what is reasonable is a question of
fact.

89. Slip as evidence.—Where there isa duly stamped policy, refe-
tence may be made, as heretofore, to the slip or covering note, inany
legal proceeding.

90. Interpretation of terms.—In this Act, unless the context or

subject-matter otherwise requires,—

“Action” includes counter-claim and set off:

“Freight” includes the profit derivable by a shipowner from the
employment of his ship to carry his own goods or moveables, as
well as freight payable by a third party, but does not include
passage money:
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“Moveables™ means any moveable tangible property, other than
the ship, and includes money, valuable securities, and other
documents:

“Policy™” mieans a marine policy.

91. Savings.—(1) Nothing in this Act, or in any repeal effected

thereby, shall affect—

(a) the provisions of the Stamp Act, 1891, or any enactment for

the time being in force relating to the revenue;

(b) the provisions of the Companies Act 1862, or any enactment

amending or substituted for the same;

(¢) the provisions of any statute not expressly repealed by this

Act.
(2) The rules of the law including the law
save in so far as they are inconsistent with the express provisions af
this Act, shall continue to apply to contracts of marine insurance.

92. This section was repealed by the Statute Law Revision Act
1927; 24 Halsbury's Statutes (2nd Edn.) 426,

93. This section was repealed by the Statute Law Revision Act
1927: 24 Halsbury's Statutes (2nd Edn.) 426,

94. Short title.-This Act may be cited as the Marine Insurance
Act 1906.

SCHEDULES
Section 30
FIRST SCHEDULE
FORM OF POLICY
BE IT KNOWN THAT as well in own

name as for and in the name and names of all and every other person
or persons to whom the same doth, may, or shall appertain, in part
or in ail doth make assurance and cause

and them, and every of them, to be insured lost or not lost, at and
from

Upon any kind of goods and merchandises, and also upon the body,
tackle, apparel, ordinance, munition, artillery, boat, and other furni-
ture, or and in the good ship vessel called the

whereof is master under God, for this present voyage,

or whosoever else shall go for master in the said ship, or by whatso-
ever other name or names the said ship, or the master thereof, is or
shall be named or called; beginning the adventure upon the said
soods and merchandises from the loading thereof aboard the said
ship,
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upon the said ship, &c.
and so shall continue and endure, during her abode there, upon the
said ship, &c. And further, until the said ship, with all her ordinance,

tackle, apparel, &c., and goods and merchandises whatsoever shall be
arrived at

upon the said ship, &c., until she hath moored at anchor twenty-four
hours in good safety;and upon the goods and merchandises, until the
same be there discharged and safely landed. And it shall be lawful for
the said ship, &c., in this voyage, to proceed and sail to and touch
and stay at any ports or places whatsoever
without prejudice fo this insurance. The said ship, &c., goods and
merchandises, &c., for so much as concerns the assured by agree-
ment between the assured and assurers in this policy, are and shall be
valued at
Touching the adventures and perils which we the assurers are
contented to bear and do take upon us in this voyage: they are of the
seas, men of war, fire, enemies, pirates, rovers, thieves, jettisons, let-
ters of mart and countermart, surprisals, takings at sea, arrests, re-
straints, and detainments of all kings, princes, and people, of what
nation, condition, or quality soever, barratry of the master and ma-
riners, and of all other perils, losses, and misfortunes, that have or
shall come to the hurt, detriment, or damage of the said goods and
merchandises, and ship, &c., or any part thereof. And in case of any
loss or misfortune it shall be lawful to the assured, their factors, ser-
vants and assigns, to sue, labour, and travel for, in and about the de-
fence, safe-guards, and recovery of the said goods and merchandises,
and ship, &c., or any part thereof, without prejudice to this insur-
ance; to the charges whereof we, the assurers, will contribute each
one according to the rate and quantity of his sum herein assured.
And it is especially declared and agreed that no acts of the insurer or
insured in recovering, saving, or preserving the property insured shall
be considered as a waiver, or acceptance of abandonment. And it is
agreed by us, the insurers, that this writing or policy of assurance
shall be of as much force and effect as the surest writing or policy of
assurance heretofore made in Lombard Street, or in the Royal Ex-
change, or elsewhere in London. And so we, the assurers, are conten-
ted, and do hereby promise and bind ourselves, each one for his own
part, our heirs, executors, and goods 10 the agsured, their executors,
admmmm\ms and assigns, for the true performance of the premises,
paid the ideration due unto us for this as-
surance by the assured, at and after the rate of
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IN WITNESS whereof we, the assurers, have subscribed our
names and sums assured in London

N.B.—Com, fish, salt, fruit, flour and sced are warranted free
from average, unless general, or the ship he stranded—sugar, tobacco,
hemp, flax, hides and skins are warranted free from average, under
five pounds per cent., and all other 2oods, also the ship and freight,
are warranted free from average, under three pounds per cent. unless
general, or the ship be stranded.,

RULES FOR CONSTRUCTION OF POLICY

The following are the rules referred to by this Act for the con-
struction of a policy in the above or other like form, where the con-
rext does not otherwise require:

1. Where the subject-matter is insured “lost or not lost" and
the loss has occurred before the contract is concluded, the risk at-
taches unless, at such time the assured was aware ol the loss, and the
insurer was not.

2. Where the subject-matter is insured “from™ a particular place,
the risk does not attach until the ship starts on the voyage insured.

3. (a) Where a ship is insured “at and from™ s particular plac
and she is at that place in good safety when the contract is conclu-
ded, the risk attaches immediately.

(b) If she be not at that place when the contract is concluded,
the risk attaches as soon as she arrives there in good safety, and,
unless the policy otherwise provides, it is immaterial that she is
covered by another policy for a specified time after arrival.

(¢) Where chartered freight is insured “at and from™ a particular
place, and the ship is at that place in good safety when the contract
is concluded the risk attaches immediately. If she be not there when
the contract is concluded, the risk attaches as soon as she arrives
there in good safety.

(d) Where freight, other than chartered freight, is payable with-
out special conditions and is insured “at and from" a particular place,
the risk attaches pro rata as the goods or merchandise are ship-
ped; provided that if there be cargo in readiness which belongs to the
shipowner, or which some other person has contracted with him to
ship, the risk attaches as soon as the ship is ready to receive such
cargo.

4. Where goods or other moveables are insured **from the load-
ing thereof™, the risk does not attach until such goods or move-
ables are actually on board, and the insurer is not liable for them
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while in transit from the shore to the ship.

5. Where the risk on goods or other moveables continues until
they are “safely landed™, they must be landed in the customary man-
ner and within a reasonable time after arrival at the port of dis-
charge, and if they are not so landed the risk ceases.

6. In the absence of any further license or usage, the liberty to
touch and stay “‘at any port or place whatsoever” does not authorise
the ship to depart from the course of her voyage from the port of de-
parture to the port of destination.

7. The term “perils of the seas™ refers only to fortuitous acci-
dents or casualties of the seas. It does not include the ordinary action
of the winds and waves.

8. The term “pirates” includes passengers who mutiny and rio-
ters who attack the ship from the shore.

9. The term “thieves” does not cover clandestine theft or a
theft committed by any one of the ship’s company, whether crew or
passengers,

10. The term “arrests, &c., of kings, princes, and people™ refers
to political or executive acts, and does not include a loss caused by
riot or by ordinary judicial process.

I1. The term “barratry” includes every wrongful act wilfully
committed by the master or crew to the prejudice of the owner, or,
as the case may be, the charterer.

12. The term “all other perils” includes only perils similar in kind
to the perils specifically mentioned in the policy.

13. The term “average unless general” means a partial loss of the
subject-matter insured other than a general average loss, and does not
include “particular charges™.

14. Where the ship has stranded, the insurer is liable for the ex-
cepted losses, although the loss is not attributable to the stranding,
provided that when the stranding takes place the risk has attached
and, if the policy be on goods, that the damaged goods are on board.

15. The term “ship™ includes the hull, materials and outfit, stores
and provisions for the officers and crew, and, in the case of vessels
engaged in a special trade. the ordinary fittings requisite for the
trade, and also, in the case of a steamship, the machinery, boilers,
and coals and engine stores, if owned by the assured.

16. The term “freight™ includes the profit derivable by a ship-
owner from the employment of his ship to carry his own goods or
moveables, as well as freight payable by a third party, but does not
include passage money.

17. The term “goods™ means goods in the nature of merchandise,
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and does not include personal effects or provisions and stores for use
on board.

In the absence of any usage to the contrary, deck cargo and living
animals must be insured specifically, and not under the general deno-
mination of goods.

SECOND SCHEDULE

{( This Schedule was repealed by the Statute Law Revision Act 192 7:24
Halsbury's Statutes ( 2nd Edn. ) 426)
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APPENDIX IV

THE MARINE INSURANCE (GAMBLING
POLICIES) ACT 1909
(9 Edw, 7 . 12)
An Act to prohibit Gambling on Loss by Maritime Perils
[20th October 1909]
1. Prohibition of bling on loss by itime perils,—(1) If -

(@) any person effects a contract of marine insurance without
having any bona fide interest, direct or indirect, either in the
safe arrival of the ship in relation to which the contract is
made or in the safety or preservation of the subject-matter
insured, or a bona fide expectation of acquiring such an inte-
rest; or

(b) any person in the employment of the owners of a ship, not
being @ part owner of the ship, effects a contract of marine
insurance in relation to the ship, and the contract is made
“interest or no interest”, or “without further proof of inte-
test than the policy itself™, or “‘without benefit of salvage to
the insurer”, or subject to any other like term,

the contract shall be deemed to be a contract by way of gambling on
loss by maritime perils, and the person effecting it shall be guilty of
an offence, and shall be liable. on summary conviction, to imprison-
ment, with or without hard labour, for a term not exceeding six
months or to a fine not exceeding one hundred pounds, and in either
case to forfeit to the Crown any money he may receive under the
contract.

(2) Any broker or other person through whom. and any insurer
with whom, any such contract is effected shall be guilty of an of-
fence and liable on summary conviction to the like penalties if he
acted knowing that the contract was by way of gambling on loss by
maritime perils within the meaning of this Act.

(3) Proceedings under this Act shall not be instituted without the
consent in England of the Attorney-General. in Scotland of the Lord
Advocate, and in Treland of the Attomey-General for Ireland,

(4) Proceedings shall not be instituted under this Act against a
person (other than a person in the employment of the owner ol ‘he
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ship in relation to which the contract was made) alleged to have ef-
fected a contract by way of gambling on loss by maritime perils until
an opportunity has been afforded him of showing that the contract
was not such a contract as aforesaid, and any information given by
that person for that purpose shall not be admissible in evidence
against him in any prosecution under this Act.

(5) If proceedings under this Act are taken against any person
(other than a person in the employment of the owner of the ship in
relation to which the contract was made) for effecting such a con-
tract, and the contract was made “interest or no interest”, or “with-
out further proof of interest than the policy itself”, or “without
benefit of salvage to the insurer”, or subject to any other like term,
the contract shall be deemed to be a contract by way of gambling on
loss by maritime perils unless the contrary is proved.

(6) For the purpose of giving jurisdiction under this Act, every
offence shall be deemed to have been committed either in the place
in which the same actually was committed or in any place in which
the offender may be.

(7) Any person aggrieved by an order or decision of a court of
summary jurisdiction under this Act, may appeal to [the Crown
Court] .#

(8) For the purposes of this Act the expression “owner” includes
charterer.

(9) Subsection (7) of this section shall not apply to Scotland.

2. Short title.—This Act may be cited as the Marine Insurance
(Gambling Policies) Act 1909, and the Marine Insurance Act 1906,
and this Act may be cited together as the Marine Insurance Acts
1906 and 1909.

4. The words in square brackets were substituted by the Courts Act 1971, 5, 56, Sch, 9,
Part I.
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APPENDIX V

THE LIFE ASSURANCE ACT 1774
(14 Geo. 3 ¢. 48)

An Act for regulating Insurances upon Lives, and for prohibiting all such Insu-
rances except in cases where the Persons insuring shall have an Interest in
the Life or Death of the Persons insured.!

Whereas it hath been found by experience that the making insu-

rances on lives or other events wherein the assured shall have no inte-

rest hath introduced a mischievous kind of gaming:

1. No insurance to be made on lives, etc., by persons having no
interest etc.—From and after the passing of this Act no insurance
shall be made by any person or persons, bodies politick or corporate,
on the life or lives of any person or persons, or on any other event or
events whatsoever, wherein the person or persons for whose use,
benefit, or on whose account such policy or policies shall be made,
shall have no interest, or by way of gaming or wagering; and that
every assurance made contrary to the true intent and meaning hereof
shall be null and void to all intents and purposes whatsoever,

2. No policies on lives without inserting the names of persons
interested, etc.-And . . . it shall not be lawful to make any policy or
policies on the life or lives of any person or persons, or other event
or events, without inserting in such policy or policies the person or
persens name or names interested therein, or for whose use, benefit,
or on whose account such policy is so made or underwrote.?

3. How much may be recovered where the insured hath interest
in lives.—And . . . in all cases where the insured hath interest in such
life or lives. event or events, no greater sum shall be recovered or re-
ceived from the insurer or insurers than the amount of value of the
interest of the insured in such life or lives or other event or events.

4. Not to extend to insurances on ships, goods, etc. - Provided,
always, that nothing herein contained shall extend or be construed to
extend to insurances bona fide made by any person or persons on
ships, goods, or merchandises, but every such insurance shall be as
valid and effectual in the law as if this Act had not been made.,

1. The short title was given to this Act by the Short Titles Act 1896, The Act is also
known as the Gambling Act 1774.

2. The words omitted wexe repealed by the Statute Law Revision Act 1888,

3. The words omitted were repealed by the Sttute Law Revision Act 1888,
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APPENDIX VL

BUKIT TIMAH LIFE ASSURANCE COMPANY LIMITED
Head Office: Principal Office Malaysia:  Kuala Lumpur.

PROPOSAL FOR ASSURANCE

L. Neme in full of person whose life is ta be assured

2. (a) Address to which correspandence should be directed:

2. (b) Sex: Nationality: Race: LC No.

3. Name of Beneficiary: Relation of Life Assured:

4. Date of Birth: DAY MONTH YEAR Age Next Birthday Years.

5. (@ Type of Polic it profits SUM ASSURED _ PREMIUM
Termof Assurance: Mihout Payable.

(b) Additional Benefits to be

(i) Comprehensive Accident Benefits with Riot and
Civil Commotion <

(ii) Double Indemnity Accident Benefit with/withaut
Riot and Civil Commotion

(iif) Hospitalisation Benefit ..

. per week

TOTAL

6. (a) Name and address of Business in which you are engaged
(b) Position Held Exact Nature of Work:

=

(a) Are you married? - (b} How many children have you?

8. (@) In'what Companies is your life now assured?

& Details)

(©) Is the assurance now applied for intended to replace any Listed above? 1f so, which?

() Hasany Proposal or Application for a Life or Accident or Hospital Assursnee Policy ever
been:—

Angwer Yes! If the answer if *Yes” name
or “Na" the Company or Companies:

(i) Declined

(i) Delayed:

) Accepted at other than
normal terms:
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9. (a) Do you engage or have you any prospect or intention of engaging in any business,
sport or occupation of a hazardous nature? If so, give particulars ...
(b) Have you any intention of taking part in Aerial flights other
than a5 4 fare-paying passenger on ed air route?

10. () Has the first premium been paid
1 50, what amount and 10 whom? Give the number of interisn receipt,

(b) Who has paid or will pay the premiums on this policy?

If not yourself name the person and state his o her relationship to you and the extent

of his or her insurable interest on your life

STATEMENT PURSUANT TO SECTION 16 (4) OF INSURANCE ACT
You are to disclose in this proposal form, fully and faithfully all the facts which you
know or ought to know, otherwise the policy issued hereunder may be void.

| warrant thay the above answers are full and true, and that | am now and usually in
sound health; and 1 asree that this declaration, with the answers to be given by me to the
Medical Examiner, shall be the basis of the policy and of the interim assurance should any
be granted, and that the said policy shall not take cffect until the first premium has been
paid during my life and sood health.

And [ reserve the right, without the consent of the bemeficiary, to revoke the appoint-
ment of such beneficiary, and substitute my own or any other name therefor, and also with-
out such consent to receive every benefit, exercise every right, and enjoy every privilepe con-
ferred upon the assuzed by such policy

And | agree that if any premium be settled wholly of in part by cheque, note or other
obligation, such obligation shall not be considered as payment but only as extension of the
time for payment, and if not fully paid when due, the Company shall not be ligble if death
occurs while such obligation remains unpsid,

Date at the dayof 19

Witness .

N.B. Cheque, Draft or Money Order must be made payable to BUKIT TIMAH
LIFE ASSURANCE CO., LTD., and the policy number should be written
on the back thereof. Cash must only be paid to Company’s Offices or to
Collecting Banks.

‘The Examiner is particularly requested not 1o give the proposer any information whatever as
to the result of the Examination.

MEDICAL OFFICER’S CONFIDENTIAL REPORT

1. When an examiner recommends a risk, it is presumed that he has deter-
mined to his entire satisfaction by whatever additional means he has seen fit to
employ that the proposer is free from disease or from the effects of disease, ind
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that he is likely to live as long as a perfectly healthy man of his age. Examiners
are requested to forward to Head Office under separate cover a report relating to
any point on which doubt may exist as to the fitness of the Proposer.

2. Please fill in all blank spaces in your own hang writing and give full parti-
culars as to any admitted attack of such diseases as Syphilis, Gonorrhoea, Gly-
cosuria etc., with special reference 1o treatment adopied,

—_—
= I

-.. Occupation ..

Name of Proposer .

Address .. Nationality ..

- e

Questions to be put by the Medical Officer ANSWERS

1. Who s your ordinary Medical Attendant?

When and for what illness consulted? .
2. Have you been successfully vaccinated?

When was the last occasion?

3. Have you ever suffered from;:
@) Any diseaseof the Birain, Pasalysis, Epileptic of ther Fits, Insanity or any other
Nervous Disease?
(b Any affection of the Eye,
el Influcnza, Malaria or Tropical Fevers of any description?
@ Cough, Asthma, Spitting of Blood, Pleurisy, Preumani of any other affection of
the Chest?
e) Palpitation, Breathléssness or any affection of the Hear?
(0 Any affection of the Spine,
&) Indigestion, Abdominal pain or discomfort, Fistulsy iles, Rupture, Dysentery,
Sprue or any ather affectian of the digestive oriang?
Rheumatic: Fever or Gout? What parts of the body w
plicated?
(0 Gonorthoes. Syphilis, Chancre of any ather atfection of the Urinary or Generative
frgans? (In the case of syphilis give detalls of treatment and daree s results of all
blood tegts)
lycosuria or Albuminuria?

Ear, Throzt or Nose?

ds, Bones or Joints?

¢ affected? Was the heart in-

(h]

(i
(k) Any other illness or operations?
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IF*Yes", state in the space below.
Yes or No

Name of [llness Duration | Date of Name of attending
Recovery octor

® [

—

! |
u)‘\ l
!

|
!
' i

®) |

(1) 'Has any near relatives of yours suffered from Tuberculosis or Leprosy? If so, give
dates and say whether you lived in the same house at the time.

(b) Hagany near relatives of yours suffered from Insnity, Epilepsy or Gout?

s.

T

() Do you use apium or other narcotics?

®

1 50, what are the amounts consumed and how ofien?

() If opium not now taken, when was the habit stopped?

What is your daily consumption of tobacco?

. (1) Towhat extent have you ever used alcoholic or other stimulants?

(b) What is your present daily hubit as to the use of beer, wine or other stimulants?

(€)' I & total abstainer, how long have you been so?
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—_
7. Have you ever met with any serious personal injury?
1f s, give particulars

more than

-
8 Are there any other ciscumstances likely to render an Assurance on your fife
usually hazardous; if so, give particulars

-_—

9. State the ages attained by your wife (or h isband), father, mother, brothers and sisters:
the present condition of health of those living; and the nature und duration of the last
iliness of those dead. *

_—_— e

LIVING
Present Age State of Health
Wife (or husband),
aged
Father, aged
Mother, aged
aged
d
Brothers, o
= aged .
5 aged
£
s aged
3 ) aged
= Sisters, o
aged
DEAD
Age at Death Name of Last | Duration of | Year of
Illness | iness Death
Wife (or husband),
aged
Father, aged !
Mother, aged
g aged
5 Brothers,  aged
5 aged
Z  Sisters )
*The Medical Examiner is particularly re: 1 in the précise caure of each eath.

und not accept such terms as “Childbirth™, (atural Causes”, etc.
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To be signed in presence of Medical Officer by Person
on whose life Assurance is proposed

Witness

Signature

QUESTIONS

ANSWERS

1. Are you personally acquainted with the
person under examination — how long
have you been so?

2. Does he appear healthy in all respects?
s there any evidence of Tuberculous
Disease — past or present?
What is Proposer’s temperature?
17 99° or over give an explanation.
Has the weight incressed, decreased or
remained stationary during the past
two years?
Give an explanation of any marked change.
(Proposer must be weighed in the presence of examiner.
done

Cireumference of Chest
in full inspiration

in full expiration
CGircumnference of Abdomen
at Umbilicus. inches

Please state if this has been

3. Docs appearance correspond with the age stated?

4. Doeshe seem to be a person of temperate habits?

5. Anythingin mode of living, occupation or
place of residence tending to affect health
o longevity?
15 there any reason fo suspect that proposer
uses intoxicants, opium or any other drug to
a greater extent than stated?

6. Nervous System —
Do the pupils react equally, to light and aceo-
modation?
Aze the knee jerks present and equal on both
sides?
1s there any tremor of lips or tongue or any
other sign of nervous disease?

7. Teeth-Eyes-Ears-Throat.
Are the teeth and eyes in good condition?
1s there any Pyorrhoea?
1s there any disease of the ear?
When there is a history of Otorrhoes, state ap-
pearance of membrana tympani, and character
of discharge, if any.
Ase the tonsils healthy?

8. Isthere any disease of the spine or joints?
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Chest-Is the chest symmetrically formed?

Do both sides move equally?
Percussion—Are there any areas of pathological

dullness?

Auscultation-- Are there any udventitious sounds

or harsh breathing?

10 (2) Heart- Apex bear:

In which intercostal space?
Relation to nipple line or midstoral ling?
Is the apex beat palpable over an area of moe
than one square inch?
Is there any enlargement of the Hearg?
Ase there any murmuzs? )
s there any eyanosis or undue breathiessness
on exertion?
15 the pulse wave regular in thythm and force?
Do the arteries show any signs of degeneratign?
(b Blood Pressure (necessary in all caseq)
(By auscultatary method only)
(©) Whatis the pulse ratc?

11. Abdomen—
Is the liver or spleen palpable”?
Ase all the functions normal?
Does hernia exist?
1t s0. does he wear a properly appiied and
efficient truss?

12, Urinary and Reproductive Organs—
1 Are there uny sears or other signs of Specific Gravity
disease past or present? Reaction
2 Urine (Was this voided in your presence)? Sugar s
(This is essential Albumen T
Pus cells or other abnorma-
lities .,

13. In the case of a female
(a) Is she now pregnant?
(B Has there been any difficuliy with past
Dour?

19" Do yau apprehend any difficulty at
future labours?

14 s any furthe evidence, medical or other,
desirable 10 enable 3 correct judgement of
the risk 10 be formed

_ —
1. Medical Officer o advert 1o any specislity in

Personal or family history which may seem
to call for remark

16.” State here some Physical mark o identification
1 this consists of old aperation scars, s gyt
opinion of result of such upergt;
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State your opinion of the Life with reference to the proposed Assurance
asto:

1. Present Health
2. G

3. Family History
4. Eligibility for Assurance

Dated at ...

Day of ...,

Signature and i Q

N.B. — Please revise your answers and see that nothing has been omitted.

I certify that 1 have seen the proposer’s Identity Card No.
and photograph of which bears rescmblance to the person whom | have ex-
amined.

Signature ...

AGENT’S REPORT.

1.

How long have you known Proposer?

2.—Have you ever heard of his being ill? Give particulars.

3.-Is lie in thoroughly good health now?

4.~1Is he perfectly sober and temperate, and has he
always been so?
N.B.Please answer this very fully and distinetly.

5.~Do you consider him s 4 life to be over average,
average or under average?

6.—(a) s the financial position of Proposer such as to
warrant his applying for a policy of the amount
proposed?
Sources of Income and approximate annual
income
(c) For Female Proposer:
1f married, is her husband assured with this
Company or any other Company? If yes,
please state the amounts assured with each
Company.

(b;
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7-=Do you unqualifiedly recommend him for gs.
surance at ordinary rates?
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FOR USE AT THE HEAD OFFICE ONLY.

REMARKS.

APPROVED
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Re:

APPENDIX VIT
(APPLICATION FOR A S, 23. LIFE POLICY)

BUKIT TIMAH ASSURANCE COMPANY, LIMITED

dated for assurance
in the amount of § on the life of
ication to be pl where it is desired that the pro-

posed essurance-shall be under Section'73 ofithe Cotveyancing 6d Law of
Property Act, Chapter 268, Singapore Section 23 of the Civil Law Ordi-
nance, No. 5 of 1956, Malaysia.
A. I desire the proposed assurance for the benefit of:—
*(i) My wife
# (i) My husband
* (i) My wife/hushand and child(ren)

(*Delete what is not required)

B. | desire the proposed assurance for the benefit of my wife/husband

CONDITIONALLY upon ..
policy becomes a claim, or

ABSOLUTELY
(To be completed only if option A(i) or A(ii) above is selected)

. being alive when the

C. 1 expressly agree that the Trustees hereinbelow named may in their
absolute discretion exercise any one or more of the following powers:
(i) Borrow on the sccurity of the abovementioned poliey and assign
same to the Company.
(i) Convert the abovementioned policy into a paid-up policy for the
reduced amount free from payment of future premiurms.

(i) Surrender the abovementioned policy to the Company for its
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cash surrender value.

(iv)  Utilize the moneys properly receivable under the abovementioned

policy for the ion and of any
infant beneficiary entitled to the benefits under the abovemen-
tioned policy.

D. [ hereby nominate the following Trustees for the policy for the purpose
of receiving the policy moneys.
(The consznt of Trustees (who must not be minors) to act, should be obtained
before they are appointed.)

1. 2. Name in full
Oceupati 0
Address
T hereby consent to act as 1 hereby consent to act as Trus-
Trustee in respect of the tee in respect of the abovemen-
abovementioned policy. tioned policy.
Date: Date:
Trustee’s Signature Trustee’s Signature
Dated thi day of

Witness Applicant’s own Signature in full
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APPENDIX VIII
(DEED OF ABSOLUTE ASSIGNMENT OF A LIFE POLICY)
THIS INDENTURE is made the e, d

Between ..
of ...

(hereinafter called “the Assignor™) of the one partand ...

(<] E—
«o.o (hereinafter called “the

Assignee”) of the other part.

WITNESSETH that in consideration of the sum of .

paid to the Assignor by the Assignee (the receipt whereof the Assig-
nor hereby acknowledges) the Assignor hereby assigns unto the As-
signee ALL that Policy of Assurance dated the .........
of ... and numbered
issued by THE BUKIT TIMAH LIFE ASSURANCE COMPANY,
LIMITED, on the life of the Assignor for the sum of ..

day

... subject to the ...,

premium of ..., 5o
and to the conditions contained in the said Policy TO HOLD to t
Assignee absolutely.

IN WITNESS whereof the said Parties to these presents have hereun-
1o set their hands and seals the day and year first above written.

he

Signed, Sealed and Delivered S‘i";;‘;fz,"f....
by the above-named ................ Identity Card No

+-... N the presence of Signature of
Assignee
Identity Card No,




APPENDIX IX
(CONDITIONAL ASSIGNMENT OF
LIFE POLICY BENEFITS)

1 s
in consideration of the sum of $1.00 do hereby assign the benefit of

all moneys to become payable under the Policy of Assurance No. .....
- of THE BUKIT TIMAH LIFE ASSURANCE COMPANY,
LIMITED, on my life, dated the day of

assuring the sum of

(reserving, however,

to myself the right to receive in cash or apply in reduction of premia
any bonuses that may be declared upon such Policy from time to

time as I may think fit) to

(Relationship .. ) and declare that

receipt shall be a sufficient dis-
charge to the Company for the same PROVIDED however that in the

event of the said )
predeceasing me, or in the event of my surviving the date on which
the said Policy if so expressed would mature, the benefit of the Po-
licy and the right to receive moneys thereunder shall revert to me as

if this Assignment had not been made.

Dated at . this day of 19...
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(S of

Identity Card No.

Age .
Witness:
Signature
Name
Identity Card No.
Designation

£+ (e} (O

(Si of Life Assured)

Identity Card No. .......
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APPENDIX X
BUKIT TIMAH INSURANCE COMPANY
MOTOR VEHICLE PROPOSAL FORM
Statement Pursuant to Section 16(4) of the Insurance Act

You are to disclose in this proposal form, fully and faithfully all the facts which
you know or ought to know, otherwise the policy issued hereunder may be void.

Name of proposer (in full)

(o] ion or Business
Date of Birth
Address

No.

Period of Insurance required: From ... e (inclusive).

PARTICULARS OF MOTOR VEHICLE TO BE INSURED
Index Mark and ion No,

Make and Model

Type of Body

Cubic Capacity of Engin Year of

Authorised or Licensed to Carry:
No. of seats including driver (For Private Car)

Carrying Capacity (For G ial Vehicle)

Date of Purchase & Price Paid

New or Secondhand When Purchased

Propaser's estimate of present value including accessories and spare parts: —
Mator Vehicle: Trailer: (if any) §..

Engine No. Chassis No.

Petrol or Diesel Powered? Diesel/Petrol (Delete whichever not applicable)

Do you require Comprehensive or Third Party Only cover?

Comprehensive/ Third Party Only (Delete whichever not applicable)
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FOR PRIVATE CAR

r (@) Will the motor vehicle bé used solely for Social, Domestic and Pleasure purposts?

(b) Has the motor vehicle been modified to give increased performance from the
Makers® published specification, or is it intended to do so?

(¢) If installed, do you require the car radio/tape recorder/airconditioner cavered
against loss/damage?

Value:
Serial No::

(d) Give the following particulars of yourself and any other persons who will norm-
ally drive the motor vehicle.

Name Age Occupation or  How long has a full driving
Business licence been held?
FOR COMMERCIAL VEHICLES

P @) State clearly for what purposes the motor vehicle will be used.

() What type of Haulage Permit is the motor vehicle licensed under?

(c) Willa trailer be attached to the motor vehicle?

(d) Will the motor vehicle be used for carrying timber logs, oil tanks, gas tanks, or
goods of an explosive, inflammable or dangerous nature?
LA ) Will the motor vehicle be used solely for Private purposes?
{5) Will the motor vehicle be driven salely by you? I not, please give name of names
of persons who will drive.

THE FOLLOWING QUESTIONS (i.c. Questions 4 to 12 inclusive) MUST BE
FULLY ANSWERED WHETHER PROPOSAL IS FOR PRIVATE CAR, COM-
MER%G!:. VEHICLE, MOTOR CYCLE OR ANY OTHER CLASS OF MOTOR
VEHICLE.

GENERAL QUESTIONS

Will the motor vehicle be used for hire or reward?

Have you or any person who to your knowledge will drive cver suffered an accident
‘whilst driving a motor vehicle or made a claim under any motor vehicle policy?
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6. Have you o7 any person who to your knowledge will drive:—
() Been convicted of or received notice of intended prosecution for any offénce
(other than parking) in connection with the driving of any motor vehicle?

(®)  Ever had a licence cancelled endorsed or suspended?

7. Have you or any person who to your knowledge will drive:
(a) Been atany time refused any moter vehicle insurance or renewal thereof?

() Ever had a policy cancelled by any insurezs?

() Been asked to agree to special terms or increased premium?

You or any persn W B YR TS e S
8. Do you or any person who to your knowledge will drive suffer from defective vision
or hearing or from any physical infirmity or disease? If so, please give particulars.

9. Will you allow the motor vehicle to be driven by any person:
(a) Under 22 years of age or with less than 2 years driving experience?

(b) Over 65 years of age? B
() Holdinga “L7 or provisional drving eenes?

Y —_——

10 Do you presently hold 2 Motor Insurance Policy or have you ever held any Motor o
rance Policy prior to this application? If so, please state Policy number and name of In.
surers with whom you are now or were last insured.

. o Cliin DRI o ot
1. Are you entitled to No Claim Discount? If so, attach Renewal Notice of the previous
insurer.

12. (@) Are you the registered owner of the motor vehicle?

(b) If not, please state name of Hire Purchase or Finance Company if vehicle has boen
acquired under a Hire Purchase Agreement.

DECLARATION

1/We hereby warrant that the above statements and particulars are true and complete
and that rothing materially affecting the risk has been concealed by me/us, 1/We agree that
this Proposal and Declaration shall be the basis of the contract between me/us and the In-
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surance Company. I/We agree to accepta policy subject to the terms and conditions pre-
scribed by the Company and expressed in the policy.

[/We agee that any person filling in completing or assisting in the completion of this
proposal form wholly ot in part does so.as my/our agent and not that of the Bukit Timah
Insurance Company Est. 1845 Limited.

1/We undertake that the motos vehicle to be insured shall not be driven by any person
who to myfour knowledge has been refused any motor vehicle insurance or continuance
thereof. 1/We declare thst the motor vehicle to be insured is and will be kept in good condi-

Signature of Proposer .

NO INSURANCE IS IN FORCE UNTIL THE PROPOSAL HAS BEEN
ACCEPTED BY THE COMPANY.
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APPENDIX XI

Cover Note Number .

Policy Number ...

BUKIT TIMAH INSURANCE CO.
Singapore * East and West Malaysia * Brunei

FORM OF PROPOSAL FOR INSURANCE AGAINST FIRE

Name of Proposer in full
Postal Address ...

Address of the Premises, etc. for which the Insurance is required .......

Particulars of items to which this Proposal applies: —

Interest to be Insured Amount to be Insured
On Building ...
“ Months’ Rent ...
* Machinery and Utensils
Furniture and Fittings ......
Personal Effects .............
** Stock-in-Trade of ......

$
3
$
$ ...
$
3
TOTAL $

DESCRIPTION OF THE PREMISES

Of what Materials are the external Walls and Roof of the
Premises constructed? Do they adjoin other premises? If
0, describe them.

If adjoining other Premises, please state whether the
party walls project about 1% feet above the roof.

How many storeys high are the Premises?

4. For what purposes are the Premises occupied? If
any appliances for manufacturing purposes are
used, state nature of same.
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5. How are the Premises lighted?

6. State what the Contents of the Premises consist of.

7. lsthere any trade carried on near the Premises proposed
to be insured, or other circumstances connected with the
Premises which appear to increase the risk?
1f 50, describe the same particularly.

8. Isthere any Insurance on the same property in force with
this or Other Offices? If so, state the Amounts and the
names of the Offices.

9. Has the insutance now proposed been declined by any
other Office?

10. Have you ever had 3 Fire?

Period of Insurance: First Premium §
From: ) Stamp Duty S .
To: .. at4p.m. TOTAL §..

Rate .... % Annual Premium 5.

No liability is undertaken until this Proposal has been accepted by the Com-
pany and the premium has been paid or the issue of a duly authorised cover
note by or on behalf of the Company.

STATEMENT Pursuant to Section 16(4) of the Insurance Act, 1963 of Malaysia
and Section 16(4) of the Insurance Act, 1966 of Singapore.— You are to dis-
close in this proposal form, fully and faithfully all the facts which you know or
ought to know, otherwise the policy issued hereunder may be void.

1/We hereby declare that the particulars contained in this proposal are true
and agree that they shall form the basis of the Contract between me/us and the
Company.

Date:

Signature of Proposer:
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(Proposal Form for Workmen's C ion )

Agency ...

Policy No.

BUKIT TIMAH INSURANCE COMPANY LIMITED
Workmen’s Compensation Insurance

Statement pursuant to Section 16(4) of the Insurance Acts, 1963
(Malaysia) and 1966 (Singapore!
You are to disclose in this proposal form, fully and faithfully all the facts

which you know or ought to know, otherwise the policy issued hereunder
may be void.

Proposer’s name in full

Proposer's business address

Proposer’s trade or

Particulars of work

Period of Insurance ..

Schedule of estimated wages for the proposed period of insurance
All ffected by the Workmen's C¢ Laws must be included.

Insurance Required State Table A or B or C (see over) ...

Description of Employees

Estimated number of Employees

Estimated Annual Wages, Salaries and other Eamings
Cash

Living and other All ces (if any)
Total
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For Office Use only
Cn. Rate
Premium: § Cts.
Endts.

The total amount of wages, salaries and other eamings paid to the above classes of labour by
me during the past twelve months was §

Do you wish to insure your liability (under the above mentioned Work-
men’s C ion Laws, and of the said Laws prior
to the date of the issue of the Policy,) to the workmen of sub<ontractors?

(i.e. of “Contractors™ as defined in the Workmen’s Compensation Laws,) If so,
please state:—

Name of Contractors

Nature of work sublet

1f contract for labour and materials state estimated amount of contract:—
.. " s
In cases for which the contract is for Labour only state amount of contract: —
s..
Rate

Premium: §

Please state whether you provide: —
(2) free living quarters
(b) free food
(c) free education for children
(d) free nursing, milk and rice for children
(¢) any other free benefit, If so, what kind .

L Daes the above schedule include:—
(=) All persons in your service?
(b) All your

2. Do your premises come within the meaning of any law or regulation governing the con-
duct or maintenance of such premises?

(2) If so, name such laws or regulations. ..

(b) Have you carried out all the obligations imposed on you by such laws and re-
gulations?

3. (a) Have you any circular saws or other machinery driven by steam, gas, water, clec
tricity, or other mechanical powes? If so give full particulars.

(b) Are your machinery, plant and ways properly fenced and guarded, and otherwise
in good order and condition?
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4. What boilers have you?

5. (a) Areyourboilersand machinery r:gs!eled or cenlﬁed under any current ordinance
or enactment requiring su

(®) 1f not, under what conditions are they exempted from such registration or cesti-
fication?

6. State what acids, gases, chemicals or explosives will be used and to what extent.

7. Ate you at present insured or have you ever proposed for an insurance in respect of
your liability to your employees? If so, give the name of the Company or Companies.

8. Has any proposal for an insurance in respect of your liability to your employees or re-
newal thereof ever been declined or

9. State particulars of accidents to your employees, incidental to their occupation, during
the last three years:—

FATAL

Year: 19

Settled: —

No. Cost

Outstanding:—
No . Cost

PERMANENT DISABLEMENT
Year: 19..
Settled: —

No. Cost

Outstanding:
Na. Cost

TEMPORARY DISABLEMENT

Cost

Cost

1/We agree to keep a proper Wages Record and to render, at the end of each period of
insurance, o statement in the form required by the Company of all wages and other earnings
actually paid, and to pay premium on any wages paid in excess of the amount estimated
above. I/We hereby declare that all the above statements and particulars which 1/We have
read over and checked, are true, that /We have not suppresed, misrepresented, or misstated
any material fact, that [/We have fuirly estimated my/our total wages, salaries and other
earnings, and 1/We agree that this declasation shall be the basis of the contract between
me/us and the Company.

DATE PROPOSER’S SIGNATURE
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APPENDIX XIII

Statement pursuant to the Insurance Act-You are to disclose in this proposal form fully
and faithfully all the facts which you know or ought to know, otherwise the policy issued
hereunder may be void.

Agent: Policy No.

BUKIT TIMAH INSURANCE COMPANY LIMITED

Proposal for insurance against LIABILITY TO THE PUBLIC for
personal injuries and damage to property

Name in full
(BLOCK LETTERS)
Postal address
(BLOCK LETTERS)
Trade or business

(If proposal is for 2 specific contract of work, please state its title and the principals)

Particulars of risks to be covered

RISK PLEASE COMPLETE THIS COLUMN
WHERE COVER REQUIRED

(@) Yours own premises

(i) Addresses (1)

(i) Description (work- (i)
shop, store, etc.)

(iif) Kinds of work (i)

(b) Work away from your pre-
mises- please describe the
kind of work undertaken
and (if applicable) the FULL
VALUE of the contract
of work

g

Work put out to contrac-
tors (or sub-contractors, if
for a specific contract) -
please state circumstances
and deseribe ts nature, and
State estimated value
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(@) Mechanically driven lifts,

cranes, hoists and other

lifting sppliances NOT

attached to any motor

vehidle, vessel or craft

(i) Who examines them
for defects, and how
often?

(if) Ave any defests revea-
led by inspections prompl
remedied? .

DESCRIPTION NUMBER ~MOTIVE  LIFTING
POWER  CAPACITY

Fire and explosion (other than
of boilers etc.) - please des-
cribe any explosive or inflam-
mable materials used

Food and drink poisoning -
please describe the goods
sold or supplied, and in-
dicate value

Please state estimated number
of employees and total annual
wages roll (including working,
principals, directors, partners,
ete)

(@ Number working at your premises
Wages roll
(i) Number working away from your premises
Wages roll

Are all your premises and ap-
pliances, machinery and plant,
in'a sound stte of repair?

How long have you been in
business and what claims have
been made on you during that
period (or are pending) in res-
pect of risks to be covered by
this insurance? Please furmish

full particulars separately

Number of years in business

Personal injury: Number
Damage to propesty: Number

(2) Are you at present insured,
or (b) have you ever proposed
for insurance in respect of the
said liabilities?

@)

®)

Name of company ...

Has any proposal or renewal
even been @) declined, o (b)
withdrawn, or (c) charged an in-
creased rate or subjected to spe-
cial restrictions?

(@) )
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LIMIT OF INDEMNITY FOR OFFICE USE
for any one accident § Insurance Required Premises risk ..
Wages §

from ...

DECLARATION

1/We declare that the above statements are true, and that I/we have not withheld or con-
cealed anything affecting the proposed insurance, and 1/we agree that this proposal and de-
claration shall be the basis of the contract between me/us and the Company. 1/We agree also
10 aceept the Company's policy applicable 10 the insurance.

Date ign the Proposer

Agent's Dedlaration: | have known the Proposer for . years. He/She is of good
character and repute and | can recommend the Company to issuc a policy.

Date 19.. Agent's Signature .
The liability of the Company does not commence until this Proposal has bee

accepted by the Company and the premium paid.
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APPENDIX XIV

Statement pursuant to the Insurance Act - You are
to disclose in this proposal form fully and faith-
fully all the facts which you know or ought to
know, otherwise the policy issued hereunder muy

be void.
BUKIT TIMAH INSURANCE COMPANY LIMITED
Agency ... veomneenen. Proposal No. ............ Policy No. P.A. ...
PROPOSAL FOR PERSONAL ACCIDENT INSURANCE
Proposer’s name in full Age
(BLOCK LETTERS)
Address
(BLOCK LETTERS)
Date of birth Height Weight
Profession or State the exact nature of ALL work you da,
QOceupation also any pastime in which you regularly engage,

and frequency of normal travelling,

1. Do you wish to insure against
accidents resulting from —

(a) Motor cycling?  (b) Football playing?  (a) ()
(c) Horse riding?  (d) any other sport
(to be stated)? () (d)
2. Have you had any accident insurance or life
assurance proposal or renewal — (i}
(i) declined (ii) withdrawn (iii) subjected (i)
to an increased rate or special conditions? (iif)

3. What accidents necessitating medical
attention have you sustained during the
last five years?

4. Will this insurance be additional to any
other accident policies?
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5. Do you suffer from any physical defect
or infirmity or have you a tendency to
any ailment or disease?

Capital Benefit required § Premium

Insurance required from..

DECLARATION

I the undersigned proposer above named declare and warrant that the above questions
are fully and truthfully answered and that | have not withheld or concealed any circum-
stances affecting the proposed insurance and | agree: () to give notice to the Company of
any variation in my profession or occupation health habits or pursuits or of effecting of any
other insurances (except coupon) against accident (b) that this declaration shall be held to
be promissory and that it and the answers above given shall be the basis of the contract bet-
ween me and the Company and (¢) to accept a policy subject to the terms provisions excep-
tions and conditions thereof. 1 also declare that niy weekly income exceeds the gross
amount of weekly benefit for disblement by accident now insured or to be insured by me.

Date Signature of Proposer.

I have known the Proposer .. years and recommend acceptance of this

proposal.

Agent's

Recom-

Date Agent

The liability of the Company does not commence until this proposal has been
accepted by the Company and the premium paid.
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Scale of BENEFITS (Capital Benefit $10,000)

ACCIDENT — resulting in: — 3

1. Death .. . - g 10,000
2. Lossof two limbs .. E] 54 10,000
3. Loss of sight in both eyes 5 o 10,000
4. Loss of one limb and sight in one eye .. 10,000
5. Lossofonelimb .. o . 5.000
6. Loss of sight in one eye . . 5,000
7. (a) Temporary total disablement

— per week . o S S 60

(b) Temporary partial disablement
— per week - i 20

weekly benefit payable up to 100 weeks
plus medical expenses actually incurred up to 25% of
any claim for weekly benefit.
8. Permanent total disablement not otherwise
specified .. .. 33 - 5,000

Whilst the risk of murder or assault or any attempt thereat is NOT
il the ing are rthy lusi

war risks; strikes, riots and civil commotion; convulsions of nature;
mountaineering and winter sports; racing (other than on foot);
hunting.

AIR TRAVEL BY REGULAR SCHEDULED AIR SERVICES IS COVERED AS
IS ANY FORM OF LAND/SEA TRAVEL (WORLDWIDE) WITHOUT EXTRA
PREMIUM.




APPENDIX XV
PROPOSAL FOR MARINE INSURANCE

BUKIT TIMAH UNDERWRITERS, LTD.

KUALA LUMPUR SINGAPORE PENANG

KOTA KINABALU, SABAH

NOTICE "Pursuant to Section 16(4) of the Insurance Act, 1963 of Malaysia and ar
Section 16(4) of the Insurance Act, 1966 of Singapore you are to disclose in
this proposal form, fully and faithfully, all the facts which you know or
ought to know otherwise the policy issued hereunder may be void™.

Please issue a Marine Insurance policy as follows:

Policy to be issued in name of

Sum to be insured

Claims payable at ...

From To. Via Ti i at.

Particulars of cargo, packing, quantity, weight, etc.

(State whether T.L.O., F.PA. or WA,

Any Special risks to be covered ...........
(War, Strike, Riot, Civil Commotion, Theft, Pilferage, Non delivery etc.)

Shipped per S.S. Sailing date
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Policy to be issued in Duplicate/Triplicate/ ...........

IMPORTANT: Warranted cargo shipped under deck unless other-
wise specified.

Signature .
AdAress ......oeoueose
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