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PREFACE 

The present, thirty-ninth, volume of NOMOS began as papers 
and commentaries read at the Annual Meeting of the American 
Society for Political and Legal Philosophy held in conjunction 
with the Association of American Law Schools, held in New Or­
leans, Louisiana in January 1995. The topic chosen by the mem­
bership was "Ethnicity and Group Rights," and Will Kymlicka put 
together an excellent program for that meeting. He also proved 
to be a model coeditor for this volume. His efficient intelligence 
is a rare commodity; it was a pleasure to collaborate with him. 

Our managing editor, Kathryn McDermott, took the occasion 
of the present volume to bring NOMOS up to speed with the 
computer revolution. With the aid of Niko Pfund and Despina 
Papazoglou Gimbel at NYU Press, not to mention the cheerful 
cooperation of authors, she ensured that the entire volume could 
be typeset electronically from the same disk. This is no mean feat 
when dealing with more than a score of authors, working with 
different computers and software, and scattered over several con­
tinents. She and the rest of the production team are deserving of 
our continuing gratitude. 

The paperback edition of NOMOS XXXVI, The Rule of Law, 
and NO MOS XXXVII, Theory and Practice, are both now available. 

I. s. 
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PART I 

MEANINGS OF ETHNICI1Y 
AND GROUP RIGHTS 



1 

INTRODUCTION 

WILL KYMLICKA AND IAN SHAPIRO 

When the Berlin Wall fell in 1989, liberalism appeared to many 
commentators as the only ideology which retained any validity or 
viability in the modern world. Initially, the collapse of communism 
seemed to many to signify the "end of history." But liberalism 
proved incapable of containing or defusing the ethnic conflicts 
which were unleashed in the former communist regimes, and 
what replaced communism in most of Eastern Europe and the 
former Soviet Union was not liberal democracy but ethnonational­
ism. As we approach the twenty-first century, commentators are 
increasingly wondering whether liberalism can contain ethnic 
conflict in the West. What used to be seen as stable liberal democ­
racies are now riven by bitter disputes between ethnocultural 
groups over immigration and multiculturalism, and some even 
face the threat of secession. 

The resurgence of ethnonational conflict in both the East and 
West has reignited interest in the issue of "group rights." However, 
it remains a comparatively unexplored topic within Western politi­
cal philosophy. There is a long-standing literature on the idea of 
"group" or "collective" rights. But until recently it tended to focus 
on a narrow and somewhat formalistic range of questions. The 
major aim was to categorize rights as "individual" or "collective" 
along various dimensions; for instance, whether a particular right 
is exercised by an individual or group, or whether the beneficiary 
of a particular right is an individual or a group, or whether the 
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4 WILL KYMLICKA AND IAN SHAPIRO 

right logically entails the prior existence of a group. Using these 
sorts of criteria, various rights from all areas of the law (family law, 
corporate law, labor law, etc.) would then be categorized as either 
individual or collective rights. 

There is an increasing recognition, however, that this familiar 
debate obscures as much as it reveals. In particular, it does not 
help us grapple with the normative issues raised by ethnocultural 
conflicts. For many of the claims raised by ethnocultural groups 
seem to fall on the "individual" side of the ledger. For example, 
the right to use one's mother tongue in the courts is a right 
exercised by individuals, as is the right to be exempted from 
legislative or administrative requirements which conflict with 
one's religious beliefs. Conversely, many of the most familiar fea­
tures of a liberal-democratic order seem to fall on the "collective" 
side of the ledger. For example, the right of Oregon to send two 
representatives to the Senate, or the right of the American people 
to restrict entry into the United States. Even the rights to freedom 
of the press and assembly, or the right to a jury trial, have im­
portant "collective" elements. And in any event, many of the 
clearest cases of collective rights, such as the rights of unions 
and corporations, have nothing in particular to do with ethnic 
conflict. 

Focusing solely on whether the rights are exercised by individu­
als or groups misses what is really at issue in cases of ethnocultural 
conflict. The important question is whether the familiar system 
of common citizenship rights within liberal democracies-the 
standard set of civil, political, and social rights which define citi­
zenship in most democratic countries-is sufficient to accommo­
date the legitimate interests which people have in virtue of their 
ethnic identity. Are there legitimate interests which people have, 
emerging from their ethnocultural group membership, which are 
not adequately recognized or protected by the familiar set of 
liberal-democratic civil and political rights as reflected, say, in the 
American Bill of Rights, or the French Declaration of the Rights 
of Man? 

This way of looking at the problem directs our attention away 
from the formal features of claims toward more substantive moral 
and institutional questions. To what sorts of interests do ethnic 
identity and cultural membership give rise? How does member-
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ship in an ethnic group differ from other groups, such as profes­
sional, lifestyle, or advocacy groups? How important is ethnicity to 
personal identity and self-respect, and does accommodating these 
interests require more than standard citizenship rights? How sa­
lient is ethnicity to political conflict, and does this require taking 
measures to ensure the adequate representation of ethnic groups? 
If so, how do we identify and individuate the relevant ethnocult­
ural groups, and who should we accept as their legitimate spokes­
persons? How can we ensure that in protecting ethnic minorities 
from the majority, we don't allow the group to mistreat its own 
members? What forms of ethnocultural accommodations are con­
sistent with democratic equality, individual freedom, and political 
stability? . 

The seventeen essays in this volume, all previously unpublished, 
address many of these questions. They discuss the distinctiveness 
of ethnicity as the basis for legal claims (Pogge, Anaya); the extent 
to which the expression of ethnic identities can (or should) be 
accommodated within traditional liberal institutions (Stolzen­
berg, Walker; Kukathas; Walzer; Addis); the potential for group 
representation (Young; Stark); and the capacity of groups to ac­
quire legal status and exercise legal autonomy (Reaume; Nickel). 
Several authors also evaluate the strengths and weaknesses of 
various strategies for resolving ethnic conflict around the world, 
from secession to nation-building to multiculturalism (Horowitz, 
Jung and Seekings, Kaspin, Cohen, and Kane). They help illus­
trate the important progress which is being made in this pre­
viously neglected field, as well as identify areas where further 
research is needed. 

I. MEANINGS OF ETHNICITY AND GROUP RIGHTS 

To begin with, however, the next chapter provides an overview 
and typology by Jacob T. Levy of the rights-claims which are at 
stake in recent ethnocultural conflicts. Levy argues that normative 
work on the rights of ethnocultural groups requires a way to 
identify the rights-claims which are morally and institutionally 
similar, and those which are not. He identifies eight clusters of 
rights-claims which seem to have a similar normative structure 
and similar institutional implications. These are (1) exemptions 
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from an ostensibly neutral law which unfairly burdens a cultural 
minority; (2) assistance to overcome unfair disadvantages or bur­
dens to engaging in the same activities as the dominant group; 
(3) self-government, whether through secession or autonomy within 
a larger state; ( 4) external rules limiting the freedom of nonmem­
bers in order to protect an endangered culture or cultural prac­
tice; (5) internal rules which limit the freedom of members, and 
which must be obeyed for continued recognition as a member of 
group; (6) recognition and enforcement of customary legal practices by 
the dominant legal system; (7) guaranteed representation for minor­
ity group members within government bodies; and (8) symbolic 
claims about the nature of the polity and the representation of its 
constituent groups. Levy provides several examples within each 
category and identifies the kinds of arguments which are made 
for and against rights-claims in that category. He argues that this 
sort of typology is more useful than existing typologies, which 
tend to conflate different kinds of rights into two or three overly 
broad categories and which focus on the formal legal structure of 
rights-claims while neglecting their normative foundations and 
institutional implications. 

II. THE IDEA OF TOLERATION 

Levy's chapter provides a helpful survey of the rights-claims being 
advanced by ethnocultural groups. But how should we evaluate 
these claims? For most of our authors, the primary concern is with 
the potential role of these rights within liberal democracies, and 
the next three chapters focus directly on this question. 

The liberal tradition has been ambivalent towards the aspira­
tions of ethnocultural groups. On the one hand, liberalism is an 
individualistic theory-indeed, it seems to be the quintessentially 
individualistic theory-with a marked tendency to view politics as 
solely about the relationship between individuals and the state, 
with little or no room for groups in-between, other than as tran­
sient outgrowths of the combinations of individual interests. This 
attitude seems antagonistic to the claims of ethnocultural 
groups. 1 On the other hand, liberalism is committed at a very 
deep level to the idea of toleration-indeed, many recent authors 
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argue that liberalism emerged as a generalization of the principle 
of religious toleration. 2 

These two aspects of liberalism-its individualism and its 
commitment to toleration-need not come into conflict if the 
ethnocultural group is itself individualistic and shares the basic 
liberal-democratic principles of the larger society. But what if an 
ethnocultural group is nonindividualistic-or perhaps even anti­
individualistic-cherishing group solidarity or cultural purity 
while repudiating ideals of individual freedom and personal au­
tonomy? Does liberal tolerance extend to such illiberal groups? 

In chapter 3, Chandran Kukathas takes up this question by 
exploring the idea of toleration and its role within liberal theory. 
He focuses in particular on the extent to which a liberal society 
should tolerate minority communities and their practices when 
those practices seem 'intolerable' or illiberal. He concludes that 
even illiberal communities should be tolerated, for a number of 
reasons. The most important reason is that the conception of 
public reason which underlies liberalism can only emerge-and 
acquire normative authority among citizens-if such cultural dif­
ferences are allowed expression. Toleration, on his view, requires 
and justifies a principle of non intervention in the affairs of ethno­
cultural groups (so long as individuals have a right of exit). He ties 
this argument to a broader debate about the nature of liberalism. 
Indeed, one of his main aims is to defend an account of liberalism 
which views it as a doctrine recommending compromise and the 
accommodation of different ways of life, rather than as a doctrine 
offering a comprehensive moral view grounded in already-formu­
lated principles of justice or freedom. For this reason, the ideal 
which lies at the core of liberalism is toleration. 

Both Michael Walzer and Adena Addis respond to Kukathas. 
Walzer argues that Kukathas's vision of a regime of toleration-in 
which there is no "common standpoint of morality"-is simply 
not viable. According to Walzer, Kukathas's ideal of toleration is 
only viable at the international level. Indeed, the international 
order already has many of the characteristics Kukathas associates 
with a tolerant regime, such as the absence of an overarching 
moral consensus or of an authoritative decision-making body, 
constant mutual adjustment and accommodation between 



8 WILL KYMLICKA AND IAN SHAPIRO 

groups, and a general rule of nonintervention in the inter~al 
affairs of groups. Walzer argues, however, that the sorts of m­
tergroup relations which exist within a state are necessarily very 
different from those which exist between states at the interna­
tional level. The difference between national and international 
society, he argues, is ineradicable. International society lacks a 
common history and culture, but every domestic society inevitably 
develops a "common moral standpoint," however disputed, as a 
result of shared history and experience. Human beings invariably 
feel attached to and want to defend their society's common moral 
standpoint. Consequently, Walzer concludes, a society of the sort 
Kukathas advocates would either have to be "inhabited by beings 
of another sort" or else "break up in the radical way suggested by 
its international analogue." 

Adeno Addis raises related concerns about Kukathas's project, 
and goes on to propose a quite different conception of toleration. 
He describes Kukathas's view as a form of "negative toleration" -
that is, nonintervention. Defenders of negative toleration, like 
Kukathas, argue that not only does it minimize the risks of con­
flict, but it also provides the most secure protection to cultural 
and ethnic minorities. Addis argues, however, that negative tolera­
tion, as it is usually articulated, is not as generous to minorities as 
its supporters claim, nor will it provide the minimal level of soli­
darity among groups that liberal democratic societies need to 
sustain themselves over a long period of time. In place of negative 
toleration, Addis endorses what he calls "pluralistic solidarity," a 
way of imagining institutions and vocabularies that will affirm 
multiplicity while cultivating solidarity. His contention is that a 
genuine sense of pluralistic solidarity will develop only through a 
process where majorities and minorities are linked in institutional 
dialogue, rather than when they merely tolerate each other as the 
strange and alien Other. In particular, Addis argues that there are 
three institutions that are central to this discursive process-the 
education system, the media, and the law. He briefly discusses 
how each of these systems can be reformed so as to create genuine 
dialogue across differences. 3 According to Addis, this conception 
of pluralistic solidarity will not only help secure justice for ethno­
cultural groups but also help to protect individuals within those 
groups from abuse or mistreatment. 
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This perennial debate about the appropriate interpretation of 
liberal toleration shows no signs of abating. But it has become 
more urgent since the fall of communism. Graham Walker con­
tends in chapter 6 that the only sort of constitutional settlement 
which has any hope of being realized in Eastern Europe and the 
former Soviet Union is one which accommodates strongly felt 
ethnonational identities and aspirations. The future of liberalism 
in these countries, therefore, may depend on the extent to which 
liberal theories, and liberal institutions, can be reformed so as to 
accommodate (some of) the claims of ethnocultural groups. 

But even if liberalism can be reformed in these ways, it will still 
face serious obstacles in many parts of the world which lack 
traditions of individual liberty. This raises the question whether 
there is a nonliberal conception of toleration. Walker argues that 
there is, and that it provides the most appropriate approach for 
multiethnic countries in many parts of the world. Walker is 
strongly critical of American constitutional 'Johnny Appleseeds," 
who have promoted the adoption of American-style liberal consti­
tutionalism in Eastern Europe without considering the very differ­
ent ethnocultural makeup and political traditions of these coun­
tries. 

According to Walker, although constitutionalism has enjoyed a 
certain renaissance since the fall of communism, it is stymied by 
its conceptual conflation with liberalism. This excludes the only 
kind of constitutionalism likely to fit many world situations: a 
nonliberal kind, whose center of gravity is something other than 
individual liberty entitlements. Walker argues that recovering the 
idea of constitutionalism from its modern shrinkage of meaning 
is easier now that liberals have lost some of their triumphal cer­
tainty which accompanied the initial collapse of communism. 
Moreover, the constitutional experiences of countries like Israel, 
or the Native American nations, provide useful insight into forms 
of constitutionalism which are grounded not in individual liberty 
but in the promotion of certain collective ethnocultural goals. 
Walker argues that a nonliberal version retains constitutionalism's 
appeal as a superior objectivity that limits powerholders and 
thwarts despotism. It prevents the abuse of power and helps to 
protect minorities. It thereby makes the resources of constitution­
alism more fully available where they are needed most-in the 
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postcommunist region and elsewhere where conditions preclude 
the political embrace of individualist liberalism. 

III. THE NORMATIVE STATUS OF ETHNICITY 

Much of the debate about the claims of cultural groups-whether 
these are evaluated within a liberal or nonliberal framework-has 
focused on the rights of ethnic groups rather than lifestyle groups 
(e .g., gays), advocacy groups (e.g., environmentalists) or other 
identity groups (e.g., women, the disabled). This is understand­
able in one sense, insofar as ethnic groups have displayed greater 
potential to cause political instability, whether in the form of 
political violence or even secession. But the question arises 
whether ethnic groups differ in any principled way from other 
groups with which people identify. Are people's interests in their 
ethnic-group membership stronger, or more worthy of respect, 
than their interests in other forms of group membership? 

Thomas W. Pogge's chapter is explicitly addressed to this ques­
tion. He argues that we should oppose not only "low chauvinism," 
which values one ethnic or religious group over others of the same 
type, but also "high chauvinism," which values cultural groups of 
one type ( ethnic, religious, linguistic, lifestyle) above those of 
other types. Pogge is especially concerned to challenge the privi­
leging of ethnic groups and, more generally, the view that ethnic 
groups are owed greater accommodation by society than cultural 
groups of other types. Privileging ethnic groups is untenable, 
Pogge argues, for several reasons. For one thing, the distinction 
between ethnic and nonethnic groups is vague in several respects. 
But more importantly, privileging ethnic groups violates the re­
quirement to treat citizens as equals, irrespective of the character 
of their deeper affiliations and identifications. To live up to this 
ideal, Pogge insists, we should not conduct separate debates about 
the rights of groups of different types but rather should consider 
the various types of groups together, aiming for a unified account 
of groups and group rights within a just society. Such an account 
will attach no importance to whether a cultural group is of this or 
that type. It will instead give weight to other, crosscutting factors, 
such as the role this group plays in the lives of those who are 
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affiliated or identified with it, and the strength and state of this 
group within society. 

Pogge is not opposed to all group rights-claims. On the con­
trary, he takes certain group rights as an inevitable feature of any 
just and democratic society. However, he insists that the legitimate 
grounds for such rights-in particular, respect for identity and 
effective political self-government-can also be claimed by non­
ethnic groups. 

In a brief commentary in chapter 8, S. James Anaya argues that 
Pogge tends to downplay-even trivialize-the extent to which 
the effective realization of equality requires in many instances 
differential treatment of ethnic minority groups in ways that are 
not necessary for, or even relevant to, other types of groups. In 
particular, Anaya argues, ethnic groups with distinctive cultural 
attributes are properly regarded differently from other types of 
groups to the extent that there is a widely shared interest in 
securing the integrity of diverse cultures. Furthermore, there are 
often good reasons to accord ethnic groups special protection or 
entitlements because of certain conditions related to minority 
status including historical or continuing patterns of discrimina­
tion. Anaya illustrates these points by reference to recent develop­
ments in international law, including recent provisions regarding 
the rights of indigenous peoples. 4 

IV. GROUP RIGHTS AND GROUP AGENCY 

One source of discomfort with group or collective rights is the 
belief that many groups, particularly ethnic groups, are deficient 
as rights holders. Our next three chapters focus on the conditions 
which hinder or promote the ability of groups to become effective 
rights holders. In chapter 9, James W. Nickel discusses what he 
calls the "deficiency thesis." According to this thesis, assigning 
rights to groups is generally a bad idea, since groups are often 
unable to play an active role in exercising, interpreting, and 
defending their rights. The source of this alleged inability is that 
groups lack effective agency and clear identity. Nickel, however, 
denies that the deficiency thesis is true of all or even most groups 
but agrees that it may be true of some ethnic minorities-particu-
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larly nonterritorial ones. He also defends the view that clear iden­
tity and effective agency are needed for groups to benefit from 
most of the rights that are currently put forward as group rights. 
Together, these two propositions imply that nonterritorial minori­
ties should not be given legal rights as groups. But there are 
practical measures available to construct the clear identity a~d 
effective agency of minority groups, and Nickel concludes with 
some suggestions about how even dispersed minorities can be-

come effective rights holders. 
In chapter 10, Denise Reaume develops this theme about the 

practical measures needed to construct a group's legal autonomy. 
She starts with the problem of judicial intervention. When courts 
are asked to resolve a dispute within a minority group, does this 
judicial intervention undermine the group's autonomy? There 
are two familiar approaches to this problem. According to the 
"deferential approach," the courts should look for an internal 
decision maker to whom the court can defer, while the "interpreti­
vist approach" engages with the substantive dispute between the 
parties in order to provide the court's interpretation of the rule 
or practice at issue. Using two famous cases involving church 
property disputes as a case study, Reaume argues that these two 
seemingly doctrinal approaches are not that different after all. If 
each approach is understood to rely on a prior determination of 
the group's constitutional structure, they constitute complemen­
tary strategies for respecting minority group autonomy. The first 
step in resolving a dispute within a minority group must be to 
articulate the "rule of recognition" for the group, which requires 
ascertaining whether the group is constituted solely by reference 
to primary rules (which specify the obligations of members) or by 
both primary and secondary rules (which specify the rules for 
changing and adjudicating primary rules). In the case of a group 
consisting only of primary rules or of some primary rules beyond 
the scope of any of the group's secondary rules, the only way a 
court can respect a group's autonomy is to do its best to interpret 
the substantive rule in issue according to the group's own under­
standing. However, if a group has secondary rules which give 
internal decision-making bodies authority over the dispute at 
hand, respect for the group's autonomy requires deferring to 
those bodies. The latter form of constitutional structure enables a 
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group _to enjoy a more robust form of autonomy, because the 
group 1s not only assured that its affairs will be regulated by its 
own rules but that members of the group itself will have the final 
sa~ in interpreting or changing those rules. According to Reaume, 
this means that minority groups that have the most complete 
formal structure, whose internal organization most closely mimics 
a legal system, are in a position to ensure for themselves a greater 
degree of autonomy in the conduct of their affairs. This not 
only helps explain what measures are needed to construct group 
aut~n~my but also why some groups have had more difficulty in 
ach1evmg autonomy th~~ others. For example, religious groups 
seem have a greater ab1hty to develop agreed-upon primary and 
secondary rules than do many ethnic groups. 

Nomi ~tolzenberg continues exploring this theme of the legal 
construct10n of_ a group's autonomy in chapter 11 . Through a mix 
of legal analysis and political theory, Stolzenberg attempts to 
move beyond the familiar debate between liberals and communi­
tarians regarding the accommodation of groups within liberal 
democracies. Liberals traditionally assume that ethnocultural and 
relig~ou~ groups should remain in the private sphere, while com­
mumtanans denounce the "privatism" which liberal democracies 
impose on these groups. But Stolzenberg notes that this familiar 
debate _ignores an important paradox inhering in a liberal politi­
cal ~~g1me: namely, that groups, whose corporate identity has 
trad1t10nally been recognized only in the private sphere, can in 
f~ct, under certain conditions, assume sovereign or quasi-sover­
eign authority within a given government locale. As evidence of 
this counterintuitive phenomenon, Stolzenberg focuses on the 
municipali~ ~f Kiryas Jo~l in upstate New York, a community of 
Satmar Has1d1c Jews, which sought and ultimately gained state 
su~port for a public school district composed entirely of Satmar 
children. A telling foil to Kiryas Joel is that of Airmont, another 
municipality in New York state, which sought to stem the tide of 
?r~hodox Jewish settlement by adopting zoning laws that strictly 
hm1ted t~e creation of new synagogues and prayer halls within its 
boundanes. A close analysis of the litigation surrounding the two 
towns reveals that the boundary between private and public 
spheres of activity was frequently blurred to the extent that reli­
gious-or for that matter antireligious-groups could gain hold 
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of the reins of governmental power. One important result of her 
analysis is to problematize a set of distinctions long deemed sa­
cred to the American constitutional order: those between reli­
gious and secular functions, general and particularistic concerns, 
and intent-based and effect-based conceptions of neutrality. 

V. GROUP REPRESENTATION 

The authors in part 4 focus primarily on issues of group auton­
omy-on the capacity of groups to exercise meaningful forms of 
self-government. But many groups are most concerned, not with 
governing themselves in separate institutions, but rather with hav­
ing greater participation and influence in the decisions of the 
larger polity. In particular, there is a concern among many groups 
about their lack of representation in legislative bodies. This has 
given rise to calls for some form of guaranteed representation of 
groups in the political process. These are taken up in part 5. 

One of the most influential discussions of group representation 
is Iris Marion Youn g's book Justice and the Politics of Difference. 5 In 
that book, Young argued for a principle of special representation 
for oppressed and disadvantaged groups in political decision mak­
ing. In her chapter for this volume, Young responds to some of 
the criticisms of her position. In particular, she focuses on the 
criticism that it is unrealistic to attribute a set of common attri­
butes or interests to a particular group, insofar as this ignores the 
fact that any individual belongs simultaneously to many overlap­
ping groups. Young agrees that treating gender or racial groups 
as fixed and unitary in their interests is problematic, because it 
"inappropriately freezes fluid relational identities into a unity," 
and "recreates oppressive segregations." Moreover, it implies that 
"the dominant group within the groups suppress or marginalize 
the perspective of minorities". In order to respond to these prob­
lems, while still increasing the representation of women and cul­
tural minorities, Young argues that it is necessary to rethink the 
meaning and functions of political representation. 

In opposition to the idea that a representative stands for the 
unified will of the citizens, Young interprets representation as a 
"deferring relationship" of authorization and accountability. On 
this view, constituents and representatives defer to each other's 
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judgment, without ever assuming a unity of interests or identities. 
She argues that this conceptualization dissolves some of the prob­
lems that have plagued traditional theories of representation. 
Young then proposes that citizens should be represented along 
three dimensions: their interests, their opinions or principles, and 
their "perspective." She argues that while members of oppressed 
or marginalized groups are rarely unified in their interests or 
opinions, they often do share a certain perspective which emerges 
from their experiences as group members. She develops this no­
tion of perspective as the basis for a new argument for the special 
representation of oppressed or disadvantaged groups. 

Political theorists generally approach questions of group repre­
sentation-such as what groups ought to be represented, and 
who should represent them-as they arise in legislative contexts. 
Much attention, for example, has been devoted to issues such as 
affirmative gerrymandering and proportional representation. But 
as Andrew Stark notes in chapter 13, nowhere in public discourse 
have issues of group representation been confronted more di­
rectly, and debated more richly, than in the realm of quasi-legisla­
tive advisory bodies, such as the President's Commission on AIDS, 
the White House Conference on Aging, the National Commission 
on the Observance of International Women's Year, and the Grace 
Commission on Cost Control in Government. The Federal Advi­
sory Committee Act stipulates that such advisory groups must have 
"fair representation" of "affected interests." Since the inception of 
that Act, groups representing various interests have repeatedly 
gone to court seeking representation on such committees which, 
they claim, are not properly representative of the affected inter­
ests. In so doing, they have provoked a rich body of discourse­
court decisions and briefs, legislative debate and legal commen­
tary-over issues that centrally preoccupy theorists concerned 
with group representation in general: how do we determine what 
kinds of groups ought to be represented in different kinds of 
forums, and how do we identify both the membership of such 
groups and those who speak for them? Stark reconstructs a dis­
course surrounding the principle of "fair representation" on 
quasi-legislative bodies, and draws from its structure a framework 
within which to assess quasi-legislative representation. 

In particular, he focuses on debates over the definition of 
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committee mandates (and hence who is affected by their delibera­
tions) and over the representativeness of groups (and hence who 
a group can claim to speak for). He argues that these dis~~tes 
often reflect divergent conceptions of the nature of poht1cal 
power (do political bodies always seek to expand their jurisdiction 
and thereby affect more interests, or do they stay within clear and 
restricted mandates?) and of group behavior (do group leaders 
pursue their own interest, or do they accurately reflec~ the in~er­
ests of group members?). He points out a number of mterestmg 
and seemingly paradoxical tendencies of these debates. For exam­
ple, those people who have a benign conception of political power 
(as nonexpansionary) often have a cynical conception of group 
behavior (as elite-manipulated), whereas those who have a benign 
conception of group behavior (as public-interested) often have a 
cynical conception of political power (as inherently expansion­
ary). Stark concludes that resolving disputes over group represen­
tation will require greater research into the sociologies implicit in 

the contending positions. 

VI. DYNAMICS OF INCLUSION AND EXCLUSION 

The final five chapters explore strategies for resolving problems 
of intergroup relations, each of which involves its own distinctive 
dynamic of inclusion and exclusion. At one end of the spectrum 
are strategies which seek to reduce ethnic conflict by separating 
the groups, through ethnic cleansing, racial segregation, or seces­
sion. At the other end of the spectrum are strategies which seek 
to reduce ethnic conflict by integrating ethnocultural minorities 
into the larger society, through various forms of cultural assimila­
tion and "nation-building." In-between are various models of 
multiculturalism and group rights, although where exactly to lo­
cate these models on the integration-separation model is of 

course a matter of great debate. 
One of the most common responses to ethnocultural diversity, 

historically, is to create and maintain some sort of sharp separa­
tion between different racial or cultural groups. Separatist strate­
gies often reflect a fear of the other and a desire to retain cultural 
or racial purity. However, two of the more familiar forms of sepa­
ratism-namely, ethnic cleansing and racial segregation-are 
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now almost universally denounced as illegitimate, and as a viola­
t!on of basic human rights (although both continue to be prac­
uc_ed around t~e world). Secession, by contrast, is enjoying some­
thing of a renaissance, both in theory and practice. 6 

Donald L. Horowitz provides a critical assessment of the seces­
si~nist strategy for resolving ethnocultural conflicts. As he notes, 
this re~e_we~ inter~st in secession comes after a remarkable period 
of stab1hty m terntorial boundaries. For nearly fifty years after 
World War II, most irredentist movements were dormant, and 
most secessionist movements failed. Now, however, secessionist 
movements have begun to meet with greater success, and new 
~ustifi~a~ions f~r ethnoterritorial self-determination have emerged 
m poh_t1~al philosophy and in international law. Horowitz begins 
by clanfying the conditions under which secessions and irredentas 
arise and explaining the reasons for the rarity of successful cases 
until recently. He also explores the historical ambivalence about 
ethnic self-determination within Western political thought. He 
goes on to suggest that new justifications for ethnic self-determina­
tion have been advanced without adequate consideration of the 
conditions that foster and inhibit ethnoterritorial change, and 
argues that the encouragement of territorial self-determination 
will neither reduce ethnic conflict nor enhance the treatment of 
minorities. Most groups will need to find ways to live together in 
the same territory, rather than seek illusory territorial "solutions" 
to their ethnic conflict. 

The ,,remaining chapters explore such strategies of "living to­
gether. In chapter 15, Deborah Kaspin explores one such strat­
egy-namely, nation building-as it was practiced in Malawi. 
Thirty years of dictatorship ended in Malawi in 1994 when Presi­
dent Hastings Banda was voted out of office and replaced ·with 
Bakili Muluzi in the country's first multiparty election. Many com­
~enta~ors wer~ dis~ayed to see the electorate divided on regional 
Imes, smce reg10nahsm was understood to mean tribalism and to 
point to Malawi's inevitable fragmentation. However, Kaspin ar­
gues _that ~ese so-called tribal constituencies were in reality multi­
~thm~ regional constituencies which became seats of political 
1dent1~ as a result of President Banda's "nation-building" policies 
for nat10nal development. These included programs for economic 
growth predicated on regional favoritism and a policy of official 
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nationalism that politicized ethnicity while purporting to meld a 
multiethnic population into a national citizenry. These policies 
favored the Chewa population and attempted to give the Chewa 
language and culture official status in Malawi. This was bitterly 
resisted by the non-Chewa groups in Malawi, a fact reflected in 
the 1994 elections, and the new government has reversed many 
of these policies. But Kaspin argues that Banda's nation-building 
policies were not entirely unsuccessful and have left an ambiguous 
legacy. On the one hand, these nation-building policies failed in 
their effort to subordinate minority identities to an official Chewa­
based national identity. On the other hand, they did succeed in 
focusing the attention of all groups on the national level. Minority 
groups may have disagreed with the attempt to imbue Malawian 
identity with Chewa content, but the response of these groups has 
been to politicize the issue of national identity, not to retreat from 
the national level into regional or ethnonationalist separatism. 
According to Kaspin, the Malawi example illustrates the power of 
the state to create a nationality and its internal divisions at one 
and the same time, and to do so within a fairly narrow time frame. 

In chapter 16, Courtney Jung and Jeremy Seekings discuss 
emerging forms of integration in the postapartheid South Africa. 
Until recently, South Africa was perhaps the paradigmatic exam­
ple of the strategy of racial segregation. But the government 
now is committed to a "nonracial" South Africa, and to the full 
integration of racial minorities into the larger society. The worry 
remains, however, that the scars of racism run too deep to allow 
this integration to occur. Jung and Seekings examine discourses 
of race among white South Africans living in Ruyterwacht-a 
poor suburb of Cape Town-to see how much attitudes have 
changed. 

According to Jung and Seekings, the predominant discourses 
of race in South Africa resemble the "modern" forms of racism 
found in contemporary America more closely than the "old-fash­
ioned" forms of racial bigotry found in America up to the 1960s 
and in South Africa in the heyday of apartheid. Discourses of race 
in Ruyterwacht are characterized by a mix of egalitarianism and 
prejudice. Negative representations of black people are not ex­
plicitly based in characterizations of blacks as racially inferior but 
rather are linked to (1) the attribution of"unacceptable" behavior 
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to particular (and not all) black people, or (2) the perception 
that black South Africans are collectively acting "unfairly" ( e.g., in 
demanding affirmative action). The predominance of discourses 
of race corresponding to modern forms of racism is tentatively 
attributed to the uneven transformation of public discourse and 
power relations in the "new" -i.e., democratic and postapart­
heid-South Africa. While this modern form of racism is perva­
sive, Jung and Seekings see a greater openness to integration­
especially of the Coloureds-among the whites. 

Apartheid in South Africa involved a system of officially recog­
nizing ethnic and racial groups, for the purposes of segregating 
them. In other countries, recognition is given to ethnocultural 
groups in the hope that this will aid in their integration into the 
larger society. This is the motivation for the "multiculturalism" 
policies which initially emerged in Canada and Australia in the 
1970s.John Kane's chapter explores this multiculturalism strategy 
in the Australian context. As he notes, Australia is often cited 
as an exemplary success story for the political ideal known as 
multiculturalism. But the image this presents is radically at odds 
with that presented throughout most of Australia's history. The 
Australian polity has moved in the past thirty years from a practice 
of excluding ethnic minorities through a racially restrictive immi­
gration policy to a policy of what Joseph Raz calls "affirmative 
multiculturalism." The latter goes beyond mere toleration, seek­
ing instead to integrate polyethnic immigrant groups into a politi­
cally unified Australian society by positively affirming the value of 
their separate identities. 

Kane's chapter traces the historical path that Australia has 
taken from a strong assertion of a common racial identity to a 
belief in the possibility and desirability of political unity within 
cultural diversity. It uses the Australian experience to explore 
some of the themes thrown up by multiculturalist theory, in partic­
ular that of the limits of multicultural toleration of ethnic prac­
tices. He concludes that the real value of multiculturalist theory 
in Australian society may lie less in the political practices that 
issue from it than in its symbolic rejection of its racist past, in the 
assurance this extends to immigrant groups of their place in 
society, and in the positive image it projects abroad to potential 
trading partners in Asia. 



20 WILL KYMLICKA AND IAN SHAPIRO 

In our concluding chapter, Cathy J. Cohen explores the limits 
and consequences of an ethnic model of inclusion as it is cur­
rently being employed by many marginal groups. She uses the 
term ethnic model to refer to those political strategies used specifi­
cally by white immigrant groups in the United States to win formal 
inclusion, equal opportunity, and often equal results. This model 
promises that, in the tradition of white ethnic groups, members 
of any marginal group who can prove themselves "deserving" will 
eventually be assimilated and integrated into the dominant soci­
ety. Cohen is interested in the requirements and costs of inclusion 
through such a model. What must marginal groups do to gain the 
label of "deserving" necessary for inclusion? Why do groups or 
classes of people who have a history of exclusion or marginaliza­
tion from dominant institutions and social relations undertake 
more traditional political strategies, such as the ethnic model of 
inclusion, to win both recognition and rights? 

Throughout, Cohen focuses on the power relationships found 
within marginal communities, exploring the specific strategies 
used by more privileged members of marginal groups to "police" 
or regulate the behavior and/or "culture" of other group mem­
bers deemed nonconformist or nondeserving. For the purposes of 
the essay, Cohen focuses on the politics of lesbian, gay, bisexual, 
and transgendered communities, using the framework of margin­
alization to highlight the limits of an ethnic model of inclusion as 
it is currently being promoted within these communities. Whereas 
Kane and Jung and Seekings are comparatively optimistic about 
the potential for integrating previously excluded or segregated 
groups into a liberal polity, Cohen emphasizes that this inclusion 
has often come at a high price for many of the most vulnerable 
members of these groups. 7 

NOTES 

1. For an influential statement of this view, see Vernon Van Dyke, 
"The Individual, the State, and Ethnic Communities in Political Theory," 
World Politics 29/3 (1977): 343-69; and "Collective Rights and Moral 
Rights: Problems in Liberal-Democratic Thought," Journal of Politics 44 
(1982): 21-40. 
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2. See, in particular, John Rawls, Political Liberalism (New York: Colum­
bia University Press, 1993). 

3. As Addis notes, to emphasize the importance of institutional dia­
logue among various groups seems to presuppose that there is a common 
language or languages in the polity. He briefly explores some of the ways 
in which pluralistic solidarity (with its emphasis on institutional dialogue) 
can be reconciled with linguistic pluralism. But in the end, he concludes 
that if linguistic pluralism is inhibiting shared deliberation, then the 
latter will have to take precedence. He argues that a stable and just 
political community requires that its ethnic and cultural communities be 
linguistically capable and willing to communicate with one another, a 
requirement which may justify the imposition of a majority language. 
This is an important issue which has not yet received the attention it 
deserves. It is remarkable, for example, how often "discourse ethics" or 
"deliberative democracy" is invoked as a means for addressing intergroup 
conflicts, without even asking in which language this discourse/delibera­
tion will take place. 

4. For a more extended statement of Anaya's views, see his Indigenous 
Peoples in International Law (Oxford: Oxford University Press, 1996). 

5. Iris Marion Young, Justice and the Politics of Difference (Princeton: 
Princeton University Press, 1990); cf. "Polity and Group Difference: A 
Critique of the Ideal of Universal Citizenship," Ethics 99/2 (1989) : 
250-74. 

6. Allen Buchanan, Secession: The Legitimacy of Political Divorce (Boul­
der, Colo.: Westview Press, 1991) . 

7. Indeed, it is interesting to note that the evidence from South Africa 
discussed by Jung and Seekings bears out some of Cohen's concerns. It 
seems that the integration of Coloureds in South Africa has been 
achieved, at least in part, precisely by distancing themselves from blacks, 
and by emphasizing that they are more "respectable" than blacks. 
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CLASSIFYING CULTURAL RIGHTS 

JACOBT. LEW 

I. INTRODUCTION 

A vast array of extant and proposed policies seek to accommodate 
cultural pluralism; these do not lend themselves to being norma­
tively analyzed as a single group. On the other hand, many of 
them do rise or fall by similar arguments. This chapter seeks to 
identify those cultural rights-claims which are morally alike and 
(as importantly) those which are unlike. It does not argue for or 
against any set of policies or rights-claims. Instead, it offers a way 
of sorting those policies which may facilitate and clarify such 
arguments. 

Normative work on cultural rights is difficult to structure. One 
can rarely say with any precision what implications a given philo­
sophical turn had for the sets of policies being endorsed or dispar­
aged. Arguing by analogy from one case to another is necessary, 
but it is also frustrating without a framework for identifying the 
traits which made policies like or unlike in relevant ways. 

Drawing purely philosophical distinctions sometimes provides 
little guidance in sorting actual institutions or policies. The dis­
cussion about individual and collective rights, for example, im­
portant as it is on a philosophical level, provides little guidance 
when confronting concrete policies and rights-claims, some of 
which seem to fit into neither category, some of which are all-too­
easily redescribed as part of either one. Yael Tamir derives the 
right of a national group to its own (not necessarily independent) 
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government from the individual right to practice one's culture, 
and argues that this derivation means national self-determination 
should be understood as an individual right. 1 Darlene Johnston 
holds that "the prevalence of collective wrongs such as apartheid 
and genocide demonstrates the need for collective rights." 2 This 
seems to redescribe the right not to be murdered by one's govern­
ment, the right to vote, and other classic individual rights as group 
rights. Such redescriptions in one direction or the other are far 
from unique, and dispute over what would constitute a collective 
right in any event-a right to a collective good? a right which 
could only be exercised by members of a collective? a right which 
could only be exercised by a collectivity itself?-adds to the con­
fusion. An argument that the only morally important rights are 
individual ones might still lead to support for a variety of cultural 
rights-claims (suitably redescribed); an argument that groups can 
have rights does not prove that any do, or which groups have 
which rights. 

On the other hand, sorting rights-claims by the kind of group 
making the claim 3 clarifies some issues but also makes it difficult 
to distinguish among the various kinds of claims a group can 
make. It also, in my view, unnecessarily distinguishes between 
quite similar claims made by a variety of different groups. What 
follows, then, is the set of categories which I have found most 
useful in sorting cultural rights-claims. It seems to me that there 
are clusters of claims which lend themselves to similar sorts of 
arguments (pro and con), clusters within which one policy may 
be taken as precedent for another but among which such claims 
are much harder to sustain. I have proceeded inductively, from 
particular cases and arguments to categories. I therefore do not 
present a logically exhaustive typology; I have been unable to find 
or generate any such typology which captured the range of poli­
cies and rights-claims at issue. 

I thus aspire to and claim usefulness, not truth, for this classifi­
cation. I am aware that it has difficulties and that there are hard 
cases for it (several are noted in the essay); I would be happy to 
see a classification or typology which was more useful. I am also 
aware that the classification lacks a certain elegance (a problem 
related to the fact that it was constructed from the ground up) 
and, again, would be happy to see more elegant ways of sorting 
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provided these did not sacrifice utility. In the meantime, I hope 
this classification will prove of use . Success would mean that one 
could construct a cultural rights theory by saying, "I argue in favor 
of exemption rights, against assistance rights, for this kind but not 
that kind of recognition right," and so on, and that others would 
understand what was being argued. 

For each category, I provide real or proposed examples from 
the theoretical and empirical literature, and a sketch of the nor­
mative issues at stake in such rights-claims. Such a discussion 
cannot be exhaustive, and my primary concern will be to show the 
normative problems which set one category apart from another. I 
also identify important clusters within some categories, clusters 
which raise additional normative issues or which are clearly recog­
nizable patterns of rights-claims actually made. Following the clas­
sification, I discuss some alternative methods of sorting cultural 
rights-claims, and some examples of arguments which I think 
would be clarified by use of a framework like the one presented 
here.4 

I have by and large included only the sorts of claims which are 
subject to serious normative dispute. I do not, for example, try to 
categorize claims like "we seek to rule over another ethnic group" 
or "we seek to end a government policy which singles us out for 
special mistreatment on the grounds of our ethnicity." Genocide, 
ethnic exclusions from the vote, forcible conversions, bans on 
the private use of one's own language, prohibitions on minority­
language names, and ethnic cleansing are all too real but not 
matters for which a serious moral argument can be made. De­
mands to end such openly discriminatory or oppressive treatment 
are, of course, vitally important in the world; but I take it that 
they are not subjects of serious dispute among philosophers and 
normative theorists. 

II. THE CLASSIFICATION 

Cultural rights-claims and special policies for accommodating eth­
nic and linguistic pluralism include exemptions, assistance, self­
government, external rules, internal rules, recognition/enforce­
ment, representation, and symbolic claims.5 
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CATEGORY EXAMPLES 

Exemptions from laws which pe- Sikhs/motorcycle helmet laws, 
nalize or burden cultural prac- Indians/peyote, hunting laws 
tices 

Assistance to do those things the multilingual ballots, affirmative 
majority can do unassisted action, funding ethnic associa-

tions 

Seif-government for ethnic, cul- secession (Slovenia), federal unit 
tural, or "national" minorities (Catalonia), other polity (Puerto 

Rico) 

External rules restricting non- Quebec/ restrictions on English 
members' liberty to protect language, Indians/ restrictions 
members' culture on local whites voting 

Internal rules for members' con- Mennonite shunning, disowning 
duct enforced by ostracism, ex- children who marry outside the 
communication group 

Recognition/enforcement of tradi- Aboriginal land rights, tradi-
tional legal code by the domi- tional or group-specific family 
nant legal system law 

Representation of minorities in Maori voting roll for Parliament, 
government bodies, guaranteed U.S. black-majority Congres-
or facilitated sional districts 

Symbolic claims to acknowledge disputes over name of polity, na-
the worth, status, or existence of tional holidays, teaching of his-
various groups tory 

Exemptions 

Exemption rights are individually exercised negative liberties 
granted to members of a religious or cultural group whose prac­
tices are such that a generally and ostensibly neutral law would be 
a distinctive burden on them. Often this is because the law would 
impair a minority's religious practices, or would compel adherents 
to do that which they consider religiously prohibited; exemptions 
are thus often analogous to the status of conscientious objector 
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which exempts, among others, Quakers and the Amish from con­
scription. 

Examples abound. The ceremonial use of wine by Catholics 
and Jews was exempted from alcohol Prohibition in the United 
States. The religious use of peyote by American Indians is similarly 
exempted from laws on narcotics and hallucinogens.6 The Amish 
in the United States have sought or obtained exemptions from 
mandatory schooling laws; 7 regulations of private schools like the 
requirement that schools have certified teachers; 8 participation 
in Social Security and some states' workers' compensation and 
unemployment insurance schemes; 9 a requirement that slow-mov­
ing vehicles display a standardized reflective symbol; 10 and a vari­
ety of health care and land use regulations.11 A century ago 
American Mormons sought an exemption from laws against polyg­
amy.12 Jews and Muslims in a number of states have sought or 
obtained exemptions from sabbatarian laws, especially Sunday­
closing laws for businesses. 

Not all exemption-claims are religiously based. Aboriginal peo­
ples in several countries have sought and obtained exemptions to 
various hunting and fishing regulations, arguing that the rules 
would unfairly burden their traditional way of life or even their 
ability to gain sustenance. At various times Afrikaner, Quebecois, 
and Irish citizens of South Africa, Canada, and the United King­
dom have sought exemptions from conscription, saying that they 
should not be forced to fight on behalf of England. Some exemp­
tions are religious only in an inverse sense to those on the consci­
entious objection model. For instance, some Muslim states ban 
the use of alcohol, but exempt non-Muslims from the rule. The 
exemption is not granted because alcohol consumption is a duty 
of all non-Muslims; it differs from the exceptions to American 
Prohibition noted above. It is granted because the rule itself is 
there for an openly religious reason. The state is intimately in­
volved with the majority culture and religion, and considers it 
appropriate to turn the sinful into the criminal; but by the same 
token holds that those who do not hold alcohol sinful should not 
be held criminally liable for it either. 

A variety of exemption claims revolve around dress codes and 
restrictions. Sikhs in Canada have sought exemptions from man­
datory helmet laws and from police dress codes, to accommodate 
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their religiously required turbans. American Orthodox Jews re­
quested an exemption from Air Force uniform regulations to 
accommodate their yarmulkes. 13 Muslim women and girls have 
faced similar situations with regard to the chador they are required 
to wear, though the most famous of these-the expulsion of 
Muslim girls from French schools because the chador violated 
rules about the display of religious symbols-is a special case. 
Ordinarily exemption disputes involve rules which only acciden­
tally impinge on the minority practice; it's not that the U.S. Air 
Force bans yarmulkes per se but rather that it has a standardized 
uniform of which yarmulkes would be one sort of violation. But 
the rule in France was very specifically against anything which 
would allow one to identify students by religion. The chador is 
precisely the sort of thing the rule was intended to keep out. 14 

One is reminded of the rule that all names must be in the state's 
dominant language, imposed at various times on peoples as dispa­
rate as Germanic South Tyrolians in Italy and the non-Han Chi­
nese aboriginal inhabitants of Taiwan. Such rules are intentionally 
aimed at the minority group, and so it makes little sense to seek 
an exemption while leaving the rule intact. Again, repeal rather 
than an exemption is what is wanted. These cases obviously have 
something important in common with those in which an exemp­
tion is sought to a rule left otherwise intact; but they differ, too. 

In cases where an exemption is demanded or granted, a prac­
tice which has a distinctive status and meaning in a minority 
culture is banned, regulated, or compelled because of the very 
different meaning it has for the majority culture. The exemption 
is justified as a recognition of that difference, as an attempt not 
to unduly burden the minority culture or religion en route to the 
law's legitimate goals. 15 As noted, many are defended as part of 
the freedom to practice and live according to one's religion and 
seek their defense in the broader theory of religious freedom, but 
all defenses of exemptions stress the distinctive meaning which 
the practice has for the nondominant group. The fact that exemp­
tions are individually exercised, and that many of the laws in 
question are so-called victimless crime laws, makes exemptions 
easy to ground in liberal and libertarian theories emphasizing 
individual freedom from coercion. This is far from their only 
possible means of defense, however; Raz argues that the exemp-
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tion for conscientious objectors has been a protection for reli­
gious communities as much as if not more than a deferral to 
individual conscience, and the argument is easily extended to 
other exemption rights. 16 Sandel provides a communitarian argu­
ment for (at least religious) exemptions as exercises of the right 
to carry out one's duties. 17 

Exemptions are criticized as a group for the distinctions they 
draw in the law; they grant liberties to some which others lack. 
This is particularly a problem for republican or liberal theories 
which place overwhelming importance on equal liberty. It is also a 
problem for the conception of the rule of law which emphasizes 
the general applicability of laws and the absence, as it were, of 
proper nouns from legitimate lawmaking. Exemptions are also 
subject to criticism because they require the state to identify 
individuals as members of various groups; perhaps most problem­
atically, religious exemptions can require judicial inquiry into 
whether a person is a sincere and faithful member of the religion 
or whether the exemption is being claimed opportunistically. All 
exemptions, though, require an official determination of the 
group membership of individuals, a process some might think 
problematic. 18 On the other hand, exemption rights are wholly 
immune to the criticism that "groups cannot be rights-bearers," 
for while they are group-differentiated they are not "group rights" 
in any meaningful sense. 19 

Of course, most arguments are about specific exemptions 
rather than exemptions as a class; and these arguments require 
reference to the law from which an exemption is sought. Laws 
whose purpose is to protect the interests of children (say, compul­
sory vaccination or mandatory schooling) raise a particular set of 
arguments, and one could easily argue for most exemptions while 
arguing against exemptions from laws designed to protect chil­
dren. 20 Rules which seek to protect outsiders or the environment 
(land use, hunting and fishing, slow moving vehicles) raise an­
other set of issues and might also be used as limits on a general 
endorsement of exemptions. Those moralistic or paternalist rules 
which regulate the behavior of adults (alcohol or drug prohibi­
tions, motorcycle helmet laws) are subject to yet different argu­
ments. Under current American law, exemptions are to be 
granted to those whose religious practices or convictions are im-
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paired by a law except when universal adherence to the law is 
necessary for advancing a compelling state interest. Those who 
agree that this is the correct standard could nonetheless disagree 
on which state interests are compelling. Still, they would have 
agreed on a general rule for the treatment of exemptions, a rule 
which would have little or no bearing on other kinds of cultural 
rights-claims. 

Assistance 

Where exemption rights seek to allow minorities to engage in 
practices different from those of the majority culture, assistance 
rights are claimed for help in overcoming obstacles to engaging 
in common practices. Special provision is sought because of cul­
turally specific disadvantages or because the desired common 
activity has been designed in such a way as to keep members of 
nondominant groups out. 

The most prominent clusters of assistance rights are language 
rights; funding for ethnocultural art, associations, and so on; 
and preferential policies (in, for example, hiring and university 
admission). All impose a direct cost onto at least some members 
of the majority or dominant culture; all seek to allow the minority 
or subordinated culture to do those things which the majority 
culture can allegedly do already.21 

Language rights present simple examples; speakers of the mi­
nority language seek special provision to allow them to interact 
with the state or receive state protection and benefits. These 
include ballots printed in multiple languages; interpreters in 
court and in administrative agencies, or the appointment of bilin­
gual judges and civil servants; 22 the provision of bilingual or 
minority-language public education; and offering college en­
trance exams in more than one language. Voting, using the courts 
and the schools, having access to the bureaucracy-these are 
common activities which speakers of the minority language are 
effectively prevented from engaging in. Overcoming that obstacle 
requires special provision which imposes a cost; interpreters are 
expensive, a requirement that judges or civil servants be bilingual 
even more so, and there is a direct cost associated with printing 
ballot papers in more than one language. Supporters of assistance 
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rights maintain that these costs are less important than the injus­
tice which would result if minority-language speakers were denied 
access to the activities in question. Bruno de Witte summarizes 
the general argument in favor of such assistance rights, which he 
refers to as rights of linguistic equality (as opposed to mere lin­
guistic freedom, the right to speak one's own language): 

The freedom to use one's own language in addressing [_judicial or 
administrative] authorities is ineffective if those authorities have 
no corresponding duty to understand and act upon that language; 
and with "negative" rights, no such duty can be imposed upon 
them. Indeed, in the absence of such a duty, the individual mem­
bers of the administration or the judiciary could themselves invoke 
their own linguistic freedom against that of the citizen with whom 
they deal. In the context of administrative and judicial usage, the 
primary interest of minorities is the recognition of a form of lin­
guistic equality rather than linguistic freedom. 23 

Subsidies to a variety of cultural and linguistic institutions and 
associations are also common. It is argued that the majority cul­
ture, simply by being in the majority, has its cultural integrity and 
heritage protected for free, as it were, while other cultural groups 
have to create, maintain, and fund institutions such as private 
schools, fraternal associations, museums, art galleries, theater 
companies, community newspapers, cultural clubs, and so on in 
order to preserve their cultural integrity to anything like the same 
degree. Special state measures to ease that burden are assistance 
rights. These can include direct subsidies to ethnic associations 
special tax deductions for contributions to such associations, th~ 
provision of tax credits, vouchers, or direct subsidies to cultural 
private schools or the parents of children who go there, and so 
on. Kymlicka also argues for support for "ethnic associations, 
magazines, and festivals," seeing them as a logical extension of 
state funding for arts and culture generally and possibly as security 
against discrimination in the allocation of such funds. 24 Carrying 
the logic of these assistance rights farther, Yael Tamir suggests the 
provision of cultural vouchers which can be donated to a wide 
variety of cultural institutions.25 

With the possible exceptions of the language of public educa­
tion and subsidies for private education,26 the most controversial 
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and explosive assistance rights are preferential policies.27 They 
are also extremely common worldwide. Affirmative action, prefer­
ential hiring and admissions, quotas, and set-asides are present in 
various places in private employment, the civil service, bank loans, 
the military, universities, the awarding of government contracts, 
and land allocation. 28 For reasons which are either systematic 
and permanent or at least in theory contingent and temporary, 
members of one group are held to be at a disadvantage in compet­
ing for the resources or positions in question, a disadvantage 
which these assistance rights attempt to overcome.29 

The explosiveness of preferential policies comes in part be­
cause the costs of the policy are apparently concentrated on the 
marginal members of the nonpreferred group, those who are 
better qualified or more competitive than some members of the 
preferred group who nonetheless are awarded the positions or 
resources. In this they differ from language rights or funding for 
ethnic associations; those assistance rights do have costs, but they 
are dispersed among a society's taxpayers. They are also highly 
controversial because of their open departure from principles of 
merit and equal treatment, although Iris Marion Young argues 
that such principles are themselves biased and unequal.30 

Language rights and cultural subsidies (though not preferen­
tial policies) are immune to fears about identifying individuals on 
the basis of group membership; such identification is not gener­
ally necessary for their exercise. Arguments for the separation of 
culture and state, or against the legitimacy of claims for cultural 
support, do impact on language rights and cultural subsidies.31 

Many assistance rights are integrationist and so not subject to 
charges of separatism; this is the case for multilingual ballots, for 
example, which allow all to participate in a common political 
system. On the other hand, funding for minority-language 
schools, newspapers, radio stations, and so on, while allowing the 
minority to do the same sorts of things as the majority, do not 
encourage the two groups to pursue their activities together and do 
not seem integrationist. 

As ought to be clear, some differences injustification necessar­
ily surround the clusters of assistance rights; but they are im­
portantly similar as well, in ways which make them dissimilar to 
other kinds of cultural rights claims. All assistance rights involve 
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costs to members of the majority culture (though these are not 
costs in liberty; policies imposing such costs require different 
justification are discussed separately under "external rules"), and 
those costs must be justified. All involve the aspiration or the 
desire to do things which members of the majority already or 
easily do, and are therefore not typically subject to criticism on 
grounds of leading to or encouraging separatism.

32 
Unlike ex­

emptions, which are readily defended in terms of liberty and only 
indirectly (a la Kymlicka) in terms of equality, arguments about 
assistance rights are almost always arguments about equality one 
way or the other. They are opposed on the grounds that they 
single out members of specific groups for receipt of unequal 
benefits; they are supported on the grounds that members of the 
minority culture face an unfair inequality in their chances to do 

or participate in something. 
The unfairness of the inequality is an important part of the 

argument; it is typically stated that the inequality comes from 
historical injustice, actions of the state or of the majority group, 
or from the bare status of being a minority, rather than from 
choices made by individual members of the group.

33 
Note that 

this does not mean assistance rights are all thought to be tempo­
rary, although preferential policies are very often temporary in 
principle (even if not in practice). The argument for language 
rights, for example, would only yield temporary conclusions if the 
minority language group were made up of a group which was 
expected to assimilate entirely (and, if the group is made up of 
immigrants, not to be replenished by newcomers). Even if mem­
bers of the minority were all rightly expected to learn the majority 
language, supporters of language rights could argue that it is 
unfair to force them to speak, read, listen, or write in a second 
language when (for example) defending themselves in court. Per­
manent assistance rights are typically sought when the disadvan­
tage is a result of the simple status of minority, rather than a result 
of (for example) a history of discrimination and oppression. 

Self government 

Self-government claims are the most visible of cultural rights­
claims and among the most widespread; ethnic, cultural, and 
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national groups around the world seek a political unit in which 
they dominate, in which they can be ruled by members of their 
own group. These political units might be joined with others in a 
confederation, or they might be cantons, states, or provinces in a 
~ederal system, or they might be fully independent. They might 
mstead occupy a distinctive status not quite like that of other 
political units; this is true for the semisovereign Indian nations of 
the United States. Examples range from Quebec to KwaZulu, 
from Eritrea to Tibet; Slovakia, Scotland, Kurdistan, Catalonia, 
Brittany, Kashmir, the Basque lands, and the Jura canton in Swit­
zerland do not begin to exhaust the list of places where self­
government has been demanded or obtained. The normative 
claims are similar in all of these cases: there ought to be a govern­
ment which members of the group can think of as their own. 
They should not be ruled by aliens. Borders ought to be drawn, 
and institutions arranged, to allow the group political freedom 
from domination by other groups. 

Self-government claims are ordinarily treated as distinct from 
other cultural rights-claims, and the normative issues they raise 
are well explored elsewhere; I shall not rehearse them at length.34 

A few points should be emphasized, though. The justification of 
self-government claims is unique in that it requires addressing 
questions of territory and borders. These claims are also more 
about government structure, and less about what private persons 
may do, than most cultural rights-claims. The incidental effects 
on minorities-within-minorities raise distinctive issues ( distinctive 
even from policies designed to affect such local minorities, external 
rules); the question of whether those minorities in turn have a 
right to self-government is a perennial one. 

The link between rights of cultural practice and self-govern­
ment rights are not easy to draw, though Tamir tries to ground 
self-government rights in an extension of the individual right to 
practice one's culture; and even she recognizes the need for a 
separate argument showing the importance of having a public 
~phere of one's ( culture's) own. The language of individual rights 
1s more commonly thought irrelevant to self-government claims, 
~xcept to c?~demn them if the self-governing group is thought 
hkely to be 1lhberal or undemocratic. 

Where a self-government claim or right is neither about full 
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independence (Lithuania) nor about a general system of fede~al­
ism (Switzerland) but is instead about a distinctive self-governing 
status within a larger state (Indian tribes, Puerto Rico) the issues 
raised may differ somewhat from those in the other cases; on 
some accounts it is thought easier to justify two separate states 
than it is to justify differentiated citizenship within one state. 

External Rules 

In some cases, it is claimed that protecting a particular culture 
requires restrictions on the liberty of near~y nonmembers. ~ne 
of the most prominent such external rules 1s the ban on Enghsh­
language commercial signs in Quebec; the province h_as other 
language laws including one requiring that businesses With more 
than fifty employees be run in French.35 Kymlicka argues that 
preserving American Indian culture requires creating areas "in 
which non-Indian Americans have restricted mobility, property, 
and voting rights." 36 The restrictions on mobility and property 
rights take the form of"denying non-Indians the r~g~t to purch~se 
or reside on Indian lands"; 37 the proposed restnct1on on votmg 
rights would (where the property and mobility restrictions are not 
in effect) require a three-to-ten year residency requirement before 
non-Indians gained the right to vote for or hold office in regional 
government. 38 

There are similar examples of external rules in other contexts. 
Quebecois as well as Indians have sought the power to _limit 
the settlement of immigrants in their area. Where ownership or 
sovereignty do not already grant such control, an aboriginal veto 
over mining or development on tribal land would serve as an 
example of an external rule,39 as would extraordinary powers to 
control mining or development on nearby but nontribal land. 
Buchanan seems to suggest that the Amish and Mennonites be 
given the power to keep pornography and other "cultural influ­
ences that threaten to undermine the community's values" out of 
the areas near their settlements.40 In a slightly different vein, hate­
speech laws come under this heading. 

External rules are often argued to be an extension of the 
cultural community's right of self-government; the power to limit 
outsiders is compared with the comparable power held by states 
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(such as the power to pick and choose among would-be immi­
grants) . Some critics of Kymlicka suggest that external rules can 
only be justified in such a way, that is, with reference to the 
specific, partially independent status of the communities in ques­
tion.41 Similarly, Buchanan seeks to promote external rules as a 
viable alternative to secession, letting cultural minorities have 
statelike powers to protect their societies without the need to 
become independent states. 

One thus might say of the right to impose external rules that it 
is derivative of the right to self-government, and that only a group 
with the latter right has the former. (This by itself, on Kymlicka's 
more recent account, would take the Amish out of the running.) 
The question of which external rules are legitimate might then 
be reduced to the question of what rules states themselves can 
legitimately impose on nonmembers. Even on this theory, some 
account is required of what those rules are, and whether the rules 
a small, culturally endangered state may impose on nonmembers 
are different from those which may be laid down by a large state 
which is not so endangered. If no such difference is stipulated, 
then the justification for external rules simply reduces to the 
justification of self-government (and of the claimed right of all 
states to control, for example, immigration) . If there is such a 
difference-if an Indian tribal government may restrict non-Indi­
ans in a way that the United States could not morally restrict, say, 
resident aliens, or if strenuous requirements for voting are 
thought legitimate near Indian lands but not in Estonia-then 
the appeal to self-government cannot do all of the justificatory 
work, and one of the arguments described below will be needed. 

If external rules are not simply derivative from self-government, 
if some groups without valid self-government claims can nonethe­
less impose external rules legitimately, the supporter of an exter­
nal restriction must argue for the priority of a culturally related 
end over the liberty of nonmembers, which is what makes external 
rules distinct in the kind of justification they require . What this 
entails obviously depends on the status of liberty in the general 
political philosophy of which the cultural-rights theory forms a 
part. This might be done by arguing that the liberty lost is of no 
very high value; this is part of the approach in defending hate­
speech laws. Or it might be done by stressing the importance of 
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cultural membership to the exercise of liberty at all, and then 
limiting the external rules to those necessary to protect the good 
of cultural membership.42 An argument about the externalities of 
nonmembers' actions is also likely to play an important role. This 
is most evident in the case of an indigenous veto on mining or 
development but forms a necessary part of any argument for an 
external rule: your exercise of your freedom has the side-effect of 
damaging my culture. External rules can be argued against by 
reversing any of these steps; liberty ( or the particular liberty at 
stake) might be argued to have a greater importance, the cultural 
good might be argued to have a lesser (moral) importance, or the 
existence or magnitude of the externalities might be disputed 
(thus denying the necessity of the external rule for the protection 
of the culture). 43 

Recognition/Enforcement 

It is fairly common for cultural communities to seek to give their 
traditional law a status in the law of the land, to seek to have their 
members bound by the traditional law of the community rather 
than the general law of the wider state. Very often, these claims 
seek to have the general law recognize a culturally specific way of 
establishing certain rights which are established otherwise by the 
general law. A simple, and fairly innocuous, example, is the au­
thority granted to religious officials in some states to perform 
legally binding marriages.44 

An extremely wide range of issues are caught up in the ques­
tion of recognition for traditional law, but among the most com­
mon are land rights, family law, and criminal law. James Crawford 
notes that the doctrine that Australian Aborigines (whether aware 
ofit or not) were subject to British rather than tribal law "involved 
the denial of land rights and the non-recognition of traditional 
marriages as much as the refusal to recognize Aboriginal tribal 
laws as a defense to crimes defined by British law." 45 

Indigenous groups in Australia and in the United States have 
sought legal recognition for their criminal punishment systems, 
which recognition would imply both that the offender should not 
be punished again by the state and that the tribal punisher should 
not be criminally liable (for example, when the tribal punishment 
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includes a spearing). 46 Muslims in India are governed by distinc­
tively Islamic "personal law," including most of family law and 
parts of property law, though the criminal law is not religiously 
differentiated.47 A British court refused such recognition to tradi­
tional Indian rules about arranged marriages. 48 In some states 
polygamous marriages in accordance with Muslim law are recog­
nized and given full legal status as marriages. 49 At the base of 
indigenous land rights claims is the notion that the legal system 
of the settlers ought to recognize the property systems established 
according to native law, and that if a particular group owned a 
particular piece of land under traditional law they ought to have 
a valid title under settlers' law as well.50 A recognition of a prop­
erty-law system need not be only or even primarily about land 
ownership; other issues include hunting and passage usufruct 
rights over land, and fishing and other marine rights. A related 
question is that of intellectual property. Some Australian Aborigi­
nes have sought to have the copyright law extended to protect 
folklore and art which Aboriginal customary law holds may only 
be told or reproduced by certain persons or groups.51 

In general, legal standing might be given to a tradition's 
method of performing marriages; its rules about conduct within 
marriages; its method of obtaining a divorce; its rules about rela­
tions between ex-husband and ex-wife; its way of defining a will, or 
its laws about post-mortem allocation of property; its expectations 
about the support of the indigent; its arbitration of civil disputes 
or its judgments in criminal matters; its methods of establishing 
property rights and its rules about use of property; its hunting 
and fishing rules; its evidentiary rules or procedures; 52 and so on. 
Arguments for doing so often refer to the cultural nonneutrality 
of the state's general laws; to the importance of not upsetting 
settled expectations and plans (involving property, inheritance, 
norms about marriage, and so on); and to the unfairness of 
holding people accountable to an unfamiliar law or, worse, leaving 
them accountable both to the state's law and to the traditional 
one (which can carry sanctions like ostracism even if it is not 
given legal status). Too great a disjunction between the law on 
one hand and real practices, expectations, or shared understand­
ings on the other is argued to be unfair; if correct, this provides 
strong support for recognition/enforcement claims.53 Addition-
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ally, the more formal and less substantive the issue is from the 
wider society's perspective (which may not correspond with the 
minority's!), the easier it seems to justify recognition. On few 
philosophical accounts would the words spoken at a wedd~ng 
ceremony be of great significance; that is not true for the question 
of what rights women have in the subsequent marriage. 

Crawford, citing a report of the Australian Law Reform Com­
mission, notes a variety of drawbacks to recognition and enforce­
ment (though he ultimately endorses many such rights-claims): 

The recognition of' ... customary law has often meant its limitation 
or confinement. It has also been used, on occasions, as a smokes­
creen to avoid consideration of issues such as autonomy, including 
the autonomy to change or even to abandon customary ways. The 
spectre is that of the exhibited Aborigine, recognized as long as 

recognizably "traditional." 54 

Crawford also notes fears about morally unacceptable punish­
ments ( e.g., spearing); women 's rights; loss of Aboriginal control 
over laws and traditions; and divisive and discriminatory legal 
pluralism. Most arguments against recognition/enforcement 
claims build on one or more of these fears. It is thought the very 
essence of discrimination to have entirely different legal codes 
applying to members of different cultures. The law whose recogni­
tion is sought is often religious, typically customary and tradi­
tional in some strong sense, so women's rights-or basic human 
rights more generally-are thought to be endangered. 

Concerns about protection of basic rights are perhaps relevant 
to recognition of family and criminal Jaw in a way which they are 
not to the recognition of claims for land rights. Land rights claims 
are more often argued against on grounds of distributive justice, 
that is, that it would be unjust if thus-and-such a small percentage 
of the population owned so many thousands of square miles of 
land.55 Of course, such an argument might be made opportunisti­
cally, and many who make it about land would be unwilling to 
look too deeply into what percentage of a country's population 
held what portion of its liquid assets. Yet the argument can also 
be made sincerely.56 

Different justificatory problems are involved if the traditional 
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law is to have exclusive jurisdiction over members, or if they can 
choose which legal system to use. In the former case-epitomized 
by the millet system in Ottoman Turkey-concerns about the 
basic rights of members are highlighted; if the customary law 
is reactionary, repressive, or discriminatory, members have no 
opportunity to escape or work around it. 57 Where members can 
choose-as in the case of the Aborigine or Indian who must 
consent to face tribal rather than general criminal sanctions-an 
inequality of treatment is created which may require justification. 
A member of the dominant group who commits a crime must face 
the dominant system's legaljudgment; members of the nondomi­
nant group might make an opportunistic decision, choosing the 
legal system expected to be more lenient. There is the further 
complication that not all parties to a dispute will necessarily 
choose the same legal system; if Muslims can choose between 
Muslim family law and the general family law, one spouse might 
seek a divorce under the sharia with the other seeking divorce 
under the general law, creating disputes as to who will be bound 
by which obligations.58 Again, the more purely formal the right 
claimed is, the less weight these concerns hold. If a customary 
marriage is recognized but considered legally identical to a civil­
law marriage, if native title confers rights no different from free­
hold title despite its different origins, then the ability to move 
between legal systems is unlikely to create problems (though these 
situations of partial recognition may face other difficulties, politi­
cal and/or theoretical). 

Arguments for recognition and enforcement claims are some­
times closely Jinked with arguments for self-government, and it is 
true enough that at least some recognition/ enforcement rights 
are likely to go along with any move to self-government; the legal 
system of the new unit will probably be based in part on the 
traditional rules and expectations of the newly self-governing 
group. But it is important to note the separability of the issues. 
Recognition/enforcement rights-claims, for one thing, involve no 
necessary claim to territory, and no request to govern nonmem­
bers. They can be made even when cultural groups are thoroughly 
intermixed. Furthermore, granting recognition/enforcement 
claims does not necessarily give members of the group any special 
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standing in the determination of their laws; often, it is up to 
courts of the general society to decide when customary law has or 
has not been followed. Indeed, since these rights-claims are pre­
cisely about gaining recognition from the general legal system 
(for the group's marriages, property laws, and so on) outsiders 
may be given more power over the group in a very real sense, 
hardly what one expects from self-government. Even enforcement 
of traditional criminal law, which might be seen as a clear case of 
self-government rights, seems a great deal Jess like self-govern­
ment if the general courts must authorize it, monitor it, and 
decide on its limits. On the other hand, where a group seeking 
self-government is not very traditional, or is highly differentiated 
internally and has no one set of rules regarded as authoritative, 
or does not differ in its traditional rules from the dominant 
group, self-government may include very little by way of recogni­
tion/enforcement; it may be a simple matter of seeking to control 
the language of government operations and public schooling, 
and bringing the capital closer to home.59 Self-government and 
autonomy claims are about the structure of government and the 
identity of the governors; recognition/ enforcement claims are 
about the content of the Jaw. One faces concerns about borders, 
territory, and the status of nonmembers; the other faces concerns 
about the justice of the treatment of members. A general system 
of recognition/ enforcement of minority cultural law might resem­
ble federalism in that it creates multiple legal orders within the 
state; but accepting recognition claims does not force one down a 
logical or moral road to federalism, and vice versa. The reductio 
of recognition rights might be the millet system but it is not 
secession. 60 

Internal Rules 

Many rules and norms governing a community's members are not 
elevated into law. There are expectations about how a member 
will behave; one who does not behave that way is subject to the 
sanction of no longer being viewed as a member by other mem­
bers. This sanction may take the form of shunning, excommunica­
tion, being disowned by one's family, being expelled from an 
association, and so on; ostracism of one sort or another usually 
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stands as the ultimate punishment for violating an internal rule. 
The content of the rules varies enormously; one might be excom­
municated for blasphemy or disowned for marrying outside one's 
own cultural group. Many are at least in part religious but as the 
(common) rule against intermarriage shows, they need not be. 61 

On most liberal or democratic accounts, these rules would be 
clearly unjust if they were imposed by the state. Controversy arises· 
over how to view them when they are enforced by informal or 
formal but noncoercive sanctions. A state may not reserve deci­
sion-making offices for men; may the Catholic Church? The state 
may not punish someone for his or her choice of spouse; does the 
same injunction apply to parents? The state may not deprive 
someone of citizenship for changing religions; but should a reli; 
gious group, or a religiously centered cultural group, be allowed 
to deprive someone of membership for such a conversion? More 
generally, is ostracism or expulsion to be taken as normatively 
different from punishment? Are associations, families, and 
churches subject to the same moral constraints on their actions 
that states are? Obviously, one's general theoretical stance about 
family arrangements, freedom of association and disassociation, 
and religious freedom will largely determine one's response to 
internal rules. A theory which argues that only internally demo­
cratic associations have any claim to respect from a democratic 
state will likely have little patience for internal rules, as will one 
which sees the family as a political institution and a site of unjust 
oppression under majority and minority culture alike. 

Liberal accounts may be more sympathetic than (for example) 
strong democratic or feminist ones. Kymlicka, who condemns 
"internal restrictions"-"where the basic civil and political liber­
ties of group members are being restricted" 62-goes on to say: 

Obviously, groups are free to require such actions [as church atten­
dance or adherence to traditional gender roles] as terms of mem­
bership in private, voluntary associations. A Catholic organization 
can insist that its members attend church. The problem arises 
when a group seeks to use governmental power to restrict the 
liberty of members. Liberals insist that whoever exercises political 
power within a community respect the civil and political rights of 
its members, and any attempt to impose internal restrictions which 
violate this condition is illegitimate.63 
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The strength of this qualification is unclear, though. Kymlicka 
later criticizes "minority cultures [which] discriminate against 
girls in the provision of education, and deny women the right to 
vote or hold office ... [or] limit the freedom of individual mem­
bers within the group to revise traditional practices," and says 
that " [ t] hese sorts of internal restrictions cannot be justified or 
defended within a liberal conception of minority rights." 64 Does 
this mean that the right of Catholicism or Orthodox Judaism to 
keep women out of (some) religious offices cannot be justified or 
defended? That when the Amish and Mennonites limit the free­
dom of members to revise traditional practices (and still remain 
members) that they are committing rights-violations? Such would 
seem to be the case, based on Kymlicka's discussion of the Hutter­
ites, a communal religious group which expelled members for 
apostasy and refused to divide up their communal assets in order 
to give a share to the ex-members. This, Kymlicka thinks, is a 
denial of religious freedom for it imposes a high cost on abandon­
ing one's religion at will. 65 This high cost is characteristic of 
internal rules; the child disowned for intermarriage or for aban­
doning the faith is in a similar position to the ex-Hutterites. 
Similarly, we are told that liberalism "precludes a religious minor­
ity from prohibiting apostasy and proselytization." 66 If such rules 
constitute abridgments of the freedom to marry or freedom of 
conscience, then internal rules stand condemned as a class.67 

Kukathas, on the other hand, clearly makes full use of the idea 
of freedom of association. 68 Indeed, he carries it beyond the 
range of internal rules as described here, defending the right of 
the Pueblo state to ostracize those who abandon their tribal reli­
gion. My suggestion is that, on their own terms, both Kymlicka 
and Kukathas have made a category mistake. Kymlicka sees inter­
nal rules as rights-violations where, based on his argument, he 
ought to see only associational freedom. Kukathas sees what is 
really a state as merely a voluntary association entitled to enact 
internal rules. I will return to this point in part 3. 

Internal rules regarding children or childrearing may be sub­
ject to particular normative dispute, as children may not be capa­
ble of choosing to leave the group if the rule is too onerous. 
Rules requiring cliterodectomies or other forms of female genital 
mutilation stand as the obvious example. 
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Representation 

In order to secure protection of their interests or rights, in order 
to prevent discrimination or ensure certain privileges, in order to 
have a say in the actions of the state, ethnic minorities often seek 
some form of guaranteed representation in the state's decision­
making bodies, especially but not only legislatures. The mecha­
nisms for this vary. Sometimes it takes the form of a straightfor­
ward quota; in Zimbabwe's first decade of black rule, 20 percent 
of parliamentary seats were reserved for whites, and three out of 
the nine seats on Canada's Supreme Court are reserved for 
Quebec. Sometimes the number of seats reserved varies with 
the number of people choosing to vote on the reserved electoral 
roll rather than the general one; Maori representation in the 
New Zealand parliament has some of this flexibility. An effort 
might be made to create "majority-minority" single-member legis­
lative districts; this has long been the approach used in the United 
States to increase black representation in Congress (though 
its days seem to be numbered). In party-list systems, parties 
might have formal or informal commitments to have a certain 
portion of their candidates come from particular groups. Pro­
portional representation, perhaps with a formula weighted to­
wards smaller parties, might be adopted with the intention of 
letting the various parts of a plural society be represented; cumula­
tive voting might be adopted to allow minorities to concentrate 
their votes. 

Levine observes that "the issue central to proposals for ac­
cording blacks (and perhaps other disempowered groups) special 
electoral rights is not quite the same as in affirmative action or 
'reverse discrimination' debates. There the crucial consideration 
is justice. In evaluating claims for group rights to electoral power, 
the principal concern is democracy." 69 To put it another way, the 
justice and effectiveness of majoritarian democracy are called 
into question when its assumption of shifting and alternating 
majorities is violated. Each group, it is argued, should sometimes be 
in the winning coalition; and ethnic minorities often find them­
selves permanently locked out from decisionmaking. 70 This is 
thought unfair according to democratic theory's own terms, and 
likely to produce either ethnic conflict or oppression. 
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Other arguments for representation are possible. Kukathas ar­
gues that 

there may sometimes be good reason to design political institutions 
to take into account the ethnic or cultural composition of the 
society. Yet there is no reason to see this as inconsistent with liberal 
theory, which, at least since Montesquieu, has recognized the im­
portance of the [sic] institutions conforming to the nature of the 
social order. 71 

But these are, on Kukathas's view, questions of institutional de­
sign, that is, how to design those institutions which will most 
effectively protect individual rights; "group rights play no part 
in the justification of the mechanisms that uphold the modus 
vivendi." 72 

Three sets of issues are involved in most arguments for repre­
sentation, issues easily blurred but important to separate. One is 
the presence of members of the minority group; one is the chance 
for members of the minority group to choose representatives; and 
one is protection of minority group interests. These need to be 
argued for (or against) separately, and they imply different kinds 
of arrangements. 

When parties in a party-list system set aside a certain number 
of their seats for members of a group, the group will have members 
in the legislature but not necessarily chosen representatives. Here 
the focus is on the identity of the legislators rather than the 
identity of the electors. The same is true if a number of seats are 
set aside for minority group members, but everyone votes to de­
cide who will occupy those seats. This is a kind of affirmative 
action for legislators and might even be best understood as an 
assistance right rather than a representation right. 73 To the extent 
that such a system builds on the arguments for representation, it 
does so by assuming that any members of the minority group will 
represent the interests of that group. 74 To a large degree, though, 
such a system must be understood as overcoming the burdens 
faced by would-be legislators (e.g., a tradition of drawing candi­
dates from professions or regions dominated by the majority). It 
is subject to the normal arguments (pro and con) of the affirma­
tive action debate. 

In other cases, the concern is less the disadvantage faced by 
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members of the minority who wish to hold legislative seats than 
on the disadvantage faced by the minority in electing its own 
representatives. That is, the focus is on the identity of the electors 
rather than on the identity of the officials; examples include the 
Maori voting roll; the pre-coup Fijian constitution with voting 
rolls for Fijians, Indians, and others (mainly British); 75 and ra­
cially gerrymandered districts. Iris Marion Young argues that "a 
democratic public should provide mechanisms for the effective 
recognition and representation of the distinct voices and perspec­
tives of those of its constituent groups that are oppressed or disad­
vantaged." 76 

Finally, one might worry that even with representatives of a 
minority group in place-even if they occupy a disproportionate 
number of seats-they could simply be outvoted time after time. 
Mechanisms to offset this danger are analyzed by the consocia­
tional school and include formal or informal requirements to 
have grand coalition governments; minority vetoes; Switzerland's 
seven-person executive council and rotating presidency; pre­
civil-war Lebanon's reservation of the most important government 
positions according to cultural/religious status; Belgium's require­
ment that linguistic legislation be approved by a majority of parlia­
mentarians from each linguistic group; and so on. Lani Guinier's 
recent work is focused on ways to solve this problem. Donald 
Horowitz suggests that this goal might be at odds with the two 
discussed above: 

[G]roup rights-or really, special group privileges [referring to 
guaranteed representation] ... provide illusory security, easily 
pierced. Even if they continue to function, they consign minorities 
to minority status. Unless they offer a minority veto-in which case 
the urge to abolish them will grow-they ratify the exclusion of 
the minority from power. So, in the first respect, group rights 
provide too much-benefits that are disproportionate and are, on 
that account, unlikely to survive. And, in the second respect, group 
rights provide too little, for they do not aim at minority participa­
tion at the seat of power. 77 

Horowitz maintains that such representation undercuts the need 
to form multiethnic coalitions and thus increases the likelihood 
that the winning coalition will simply take no account of a minor­
ity group's interests. If this is so, then it becomes all the more 
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important to separate out the various arguments involved in rep­
resentation claims, for it may be that one must choose among 
them. 78 

Two complementary arguments are commonly deployed 
against representation rights-claims. One is that such claims falsely 
impute a unity of viewpoint based on ethnicity; that is, they assum~ 
that all members of the minority group share the same political 
ideas and interests. It is also argued that claims for representation 
assume clear differences of interest and viewpoint among groups. (It 
is sometimes further argued that this assumption is self-fulfilling, 
that is, that granting representation will encourage political cleav­
ages along ethnic lines.) 

Some representation schemes are also open to the charge that 
they require officially identifying voters on the basis of race, in the 
way that South Africa did under its 1983 (ostensibly) triracial 
constitution. Many plans for representation, though, have no 
such requirement. Changing an electoral system in a way that 
protects minorities-for example, adopting cumulative voting or 
proportional representation-might be done in order to protect 
ethnic minorities, but yield protection for any politically cohesive 
minority, acting through their parties and votes rather than 
through a separate voting roll. 

Symbolic Claims 

Many ethnocultural disputes are over issues which do not directly 
affect anyone's ability to enjoy or live according to their culture, 
or the distribution of political power among groups. They con­
cern such matters as the name of a polity, its flag, its coat of arms, 
its national anthem, its public holidays, the name by which a 
cultural group will be known, or the way a group's history is 
presented in schools and textbooks. 79 These symbolic disputes are 
about claims to recognition-recognition as a (or "the") found­
ing people of the polity, recognition as a group which has made 
important contributions, recognition as a group which exists with 
a distinct and worthwhile identity. 

While language-rights claims in courts, in schools, on ballot 
papers, and so on are typically claims of assistance rights, the 
demand to have a minority language be made one of a state's 
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"official" languages (or the demand to eliminate or prevent the 
category of "official languages" altogether) is a symbolic one, 
albeit one that might have an important impact on the whole 
range of assistance language-claims. The one kind of claim is 
about the ability of persons to interact with the organs of the 
state; the other is about the very identity of the state. It is worth 
noting again that the more symbolic claim is not necessarily con­
sidered less important than the apparently more substantive one. 
From the majority culture's perspective, the cost associated with 
hiring interpreters or bilingual employees, or with printing docu­
ments in multiple languages, might be borne much more easily 
than a challenge to the official status of the Staatvolk. From the 
minority culture's perspective, the absence of interpreters at a 
particular government office might be viewed as an inconve­
nience, whereas the elevation of the majority tongue to official 
status, or the denial of that status to the minority language, might 
be viewed as an open declaration that some are not wanted as 
members of the state. 

The symbolic nature of these claims is seen in pure form by the 
successful 1938 drive to have Rhaeto-Romansh declared a national 
language of Switzerland. Rhaeto-Romansh was not made a lan­
guage of state business; German, French, and Italian remained 
the only languages with that role ("official" languages). Laws did 
not have to be translated; courts, legislative assemblies, and the 
army had no new requirement to operate even in part in Rhaeto­
Romansh. Native speakers had the right to address courts and 
authorities in their own language, but they had had that right 
long before, as well. The constitutional amendment yielded al­
most no practical changes, but it meant that Rhaeto-Romansh 
speakers were recognized as one of the constituent peoples of 
Switzerland. This symbolic outcome was what was most desired by 
petitioners, who were indeed at pains to point out that they were 
not requesting that theirs be made a language of state business.80 

The variety of symbolic claims and disputes is vast. Australia's 
Aborigines have argued for a clause in that country's constitution 
recognizing their prior presence; Quebec has demanded official 
recognition as a "distinct society." Both of these changes are 
sought in part because it is thought they would pave the way for 
other, more concrete cultural rights; but the recognition is sought 

~ 
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for its own sake as well. Many symbolic claims lack even that role 
as a possible first step to more concrete policies. Aboriginal and 
American Indian groups have argued against the symbolism of 
Australia Day and Columbus Day celebrations. In 1994, the Aus­
tralian government began referring to Macedonians as "Slav Mac­
edonians" in order to placate Greek-Australians upset over the 
recognition of Macedonia; this in turn outraged Macedonian­
Australians and led them to claim that they had a right not to be 

renamed by the state. 
Symbolic claims are impossible to commend or condemn as a 

class, since they may well be contradictory; one group's request 
for recognition as a founding people runs into another group's 
desire for recognition as unique. Both sides in a dispute about a 
polity's symbols make claims for recognition. Sometimes these 
disputes can be compromised, as described by Claus Offe: 

On March 29, 1990, Slovak deputies of the Czechoslovak Federal 
Parliament entered a motion that the name of the state should 
from now on be hyphenated as "Czecho-Slovakia" (as it was written 
in the inter-war period) rather than Czechoslovakia. The Czech 
majority voted in favor of the compromise that the spelling pro­
posed by the Slovaks should be used in Slovakia, but the unhyphen­
ated version should be used in the Czech Lands and abroad. This 
decision was perceived by the Slovak public as deeply insulting, and 
the elimination of the hyphen was protested the next day at a mass 
rally in Bratislava by a crowd of 80,000 people . In this case, a 
compromise could be actually be found. On April 12 the parlia­
ment changed the official state name to Czech and Slovak Federal 

Republic.8 1 

It is not clear, however, what sort of general philosophical ap­
proach could give advice leading to such conclusions. There 
might be disputes within political theory about whether political 
recognition of cultures ought to be granted at all;

82 
but once 

there is a dispute about which cultures to recognize it may be that 
the most the political theorist can say is "be fair, be statesmanlike, 
avoid unnecessary offense." Even a theory dedicated to the view 
that the only group membership which should be politically rele­
vant is citizenship, that the state should not be in the business of 
handing out recognition or status on the basis of culture, has not 
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necessarily provided an argument against all symbolic claims; for 
some such are arguments that one culture has already taken such 
status and so implicitly insults those which lack it. 

III. DISCUSSION 

Gurr sorts cultural rights-claims into demands for exit, autonomy, 
access, and control, with various further subdivisions.83 Exit is full 
secession, that is, the attempt to gain a fully independent state. 
There are obvious reasons to treat such secessions separately from 
internal self-government or federalist arrangements. I have 
lumped secession and internal self-government together under 
"self-government," because they have much in common with each 
other which they do not have with other cultural rights-claims, but 
I do not deny that they must be considered separately for a variety 
of purposes. This does not mean that internal self-government 
ought to be lumped in with other rights-claims, and this is what 
Gurr does. His category of "autonomy" includes rights from every 
category in my classification.84 What seems to mark autonomy off 
as a separate category is that it includes the demands which 
might be made by a group which might otherwise secede, or 
by indigenous groups. All the demands which Gurr considers 
autonomy claims are anti-assimilationist; but that is the extent of 
what they have in common. Something of the same is true for 
access, "recognition and protection of [ certain kinds of cultural 
groups'] interests within the political framework of a plural soci­
ety."85 Assistance, representation, and exemptions are all clearly 
included, and they lack even a common orientation towards inte­
gration or separation. What they do have in common is that they 
are claimed by those groups which are not candidates for seces­
sion, are not indigenous, and do not seek to gain control over 
other groups.86 

Kymlicka sorts cultural rights-claims into self-government, poly­
ethnic rights, and representation, with a crosscutting distinction 
between external protections and internal restrictions. 

The self-government/ polyethnic distinction, I think, largely 
matches Gurr's autonomy/access distinction. Both focus on the 
kind of group making the claim. Kymlicka's category of national 



50 JACOB T. LEVY 

groups includes Gurr's ethnonational and indigenous groups; 
Kymlicka's ethnic groups would seem to include at least Gurr's 
disadvantaged contenders and ethnoclasses. Both distinctions 
stress the separatist nature of one kind of claim and the integra­
tionist or cooperative nature of the other. 

Kymlicka wishes to emphasize that the legitimate claims of 
immigrant ethnic groups do not create a slippery slope to self­
government while defending self-government for groups such as 
the Quebecois and Indian tribes. Similarly, Gurr wants to identify 
the clusters of claims which seem to march together in the world. 
This approach has its uses but also has limits, especially as a 
framework for normative work. It divides like rights-claims, and it 
lumps together claims which might be made together but which 
must be justified separately. Is the Native American Church's pey­
ote exemption really more like tribal self-government than it is 
like the right of Jews and Catholics to ceremonial wine during 
Prohibition? In one sense, yes; the peyote and self-government 
claims are both made by Indians. This paper has tried to show 
that this is not the kind of similarity which is most important for 
normative political work, and that the affinity between the peyote 
and alcohol cases make it much more plausible to argue for or 
against them together than to separate them and argue peyote 
along with self-government. Similarly, recognition claims are scat­
tered through several of Kymlicka's categories, depending on who 
makes them and on whether the law being recognized restricts 
group members. There may be good reason to grant legal recogni­
tion to the customary laws of indigenous peoples but not to the 
customary laws of immigrants, but I submit there is also good 
reason to treat that outcome as the answer to a single question, 
"What should be the legal status of cultural customary law?" If not, 
there is at least something useful in being able to identify the 
kinds of rights to which national minorities are entitled but ethnic 
groups are not without referring to categories defined as "the 
rights of national minorities" and "the rights of ethnic groups." In 
empirical work, too, clarity may be gained by being able to specify 
(for example) the kinds of rights-claims immigrant ethnic groups 
tend make without reference to a category defined as the claims 
made by nonnational, nonindigenous ethnic groups. Common 
terms for the kinds of policies at stake would allow us to then 
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identify the kinds of claims which will be made (or should be 
recognized) for this or that kind of group. 

Kymlicka's internal/ external distinction seems to me insuffi­
ciently precise, as the (often-argued) case of the Pueblo exclusion 
of Protestants from communal resources and functions makes 
clear.87 Here, what I have identified as self-government, recogni­
tion, and internal rights stack on top of one another. The Pueblo 
are a self-governing, semisovereign nation. They are also a cultural 
community bound together by custom, including religious cus­
toms which allocate common duties and benefits. Someone who 
converts out of the traditional religion and withdraws from reli­
gious obligations is ostracized and denied access to collec~ive 
resources; this is a common form of internal rule. Abandoning 
religious beliefs and customs may well lead to an American Jew 
being excluded from functions of her former community and 
might even lead to ostracism on an informal basis. 

American Jews, however, do not form a state. On a theory like 
Kymlicka's, in which exclusion from one's cultural membership is 
a serious harm, Pueblo converts are in danger in a way that Jewish 
ones are not, for nonbelievingjews have long since adapted Jewish 
tradition into a different but still distinctively Jewish cultural tradi­
tion, and the Jewish apostate still has access to that cultural com­
munity. Given current institutions, though, Pueblo identity means 
to be a member of a tribe (a citizen of a particular kind of self­
governing polity), to keep a set of customs (abide by a set of 
internal rules), and to follow customary law (recognized as the law 
of the polity). It is this stacking of cultural rights, this vesting of 
different kinds of powers in the same body, which complicates the 
matter. One could argue in favor of internal rules, self-govern­
ment, and recognition separately and still condemn this stacking 
of them; but a simple differentiation into "internal" and "exter­

nal" does not allow for that. 
Kymlicka and Kukathas take the Pueblo as a clear example of 

their disagreement, but I am not sure that their arguments (as 
opposed to their stated opinions on this case) bear them out. 
Kymlicka has, it seems to me, provided an argument against inter­
nal rules linked with either recognition/ enforcement rights or self­
government; the stricter the cultural rules, the more space there 
must be between them and state enforcement. He has also 
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(briefly) argued for the legitimacy of internal rules simpliciter. 88 

Kukathas has argued for the legitimacy of internal rules, and 
briefly argued against internal rules linked with recognition/en­
forcement.89 If I am right, then their arguments on this point 
have failed to meet each other; what one condemns, the other has 
not actually defended.90 But this cannot be made clear without 
disaggregating the idea of cultural autonomy or self-government 
in something like the way done here. 

IV. CONCLUSION 

An essay such as this is subject to criticism from two directions: 
that it has multiplied categories unnecessarily and that it has 
created categories which are too broad to be useful. Existing 
sorting devices-Gurr's, Kymlicka's, the individual/collective dis­
tinction-mostly seem to me to commit the second error, which I 
suppose means that I am most likely to have committed the first. 
In fact, I fear that some of my categories may be too broad as 
they stand, that perhaps exemptions must be disaggregated into 
religious and nonreligious, or that preferential policies need to 
be separated from other assistance claims. I have tried to note 
such distinctions without increasing the number of basic catego­
ries so much as to make the classification unwieldy, but such a 
balancing act is likely to be imperfect. 

To the charge that this classification is already unwieldy or 
inelegant, I reply that we confront policies which are different in 
kind. We have little reason to think that, for example, representa­
tion, exemptions, and symbolic claims can be argued for or 
against as a group; their common ethnic or cultural referent is 
not enough to warrant treating them together. Even if one wishes 
to endorse every rights-claim discussed in this paper, it is not 
enough to argue for the importance of ethnocultural groups and 
the injustice or oppression faced by some such groups; that is 
only the first step. Subsequent steps require different kinds of 
arguments for different kinds of policies. The same holds true if 
one wants to condemn all of these claims; no single argument will 
do the job. Some policies require identifying individual citizens 
by ethnic group, but many do not. Some may be precedent for 
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secession or balkanization, but others are not. Some infringe on 
members of other groups, but others need not. Some might be 
described as collective rights and thus shown to be incoherent on 
an individualist morality, but others cannot. 

This essay has tried to provide a common language in which 
the cultural rights debate might be conducted. It has also tried to 
show the need for some such language, for some general differenti­
ation of cultural rights-claims which might be used by theorists of 
different orientations, even if this classification cannot do the 
necessary work. 
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work of others). I identify as rights-claims many proposed policies which, 
according to various philosophical rules on such matters, could not possi­
bly be rights no matter how wise or prudent they might be. I do not 

~ ') . -- ---·--------,.,..,.. -, -= -



54 JACOB T. LEVY 

disparage terminological points, and plead only that I must use some 
terms in controversial ways because there are no uncontroversial words 
in some of these matters. 

5. It has been suggested to me that this classification might also 
incorporate rights-claims made by or on behalf of, for example, women, 
the disabled, or gays and lesbians. It has also been suggested to me that 
if the classification does not prove able to incorporate such claims, it 
should be adjusted to do so, because of the links between cultural rights 
and assistance for other oppressed groups. For discussion of those Jinks, 
see Iris Marion Young, justice and the Politics of Difference (Princeton: 
Prince ton University Press, 1990). If the classification can incorporate 
such claims, so much the better, but I am not in a position to say whether 
it can. If it cannot, I am open to the idea that a better ("better" here 
being equivalent to "more useful") one could. I am not, however, 
equipped to provide such an improvement. 

6. The exemption for Indian religious use of peyote is explicitly 
granted in the laws of some states. The U.S. Supreme Court in Employment 
Division, Department of Human Resources of Oregon vs. Smith 494 US 872 
(1990) held that the Free Exercise Clause of the First Amendment did 
not provide constitutional protection for the practice. The Religious 
Freedom Restoration Act, passed in response to Smith, has presumably 
entrenched the exemption for religious use of peyote in federal law. 

7. This was granted in Wisconsin vs. Yoder406 US 205 (1972); Ontario 
has informally granted a similar exemption. See Dennis Thompson, "Ca­
nadian Government Relations," in Donald Kraybill, ed., The Amish and the 
State (Baltimore:.Johns Hopkins University Press, 1993) , 239. 

8. See Thompson, "Canadian Government Relations," and Thomas 
Meyers, "Education and Schooling," in Donald Kraybill, ed., The Amish 
and the State (Baltimore:Johns Hopkins University Press, 1993) . 

9. The Amish have a religious prohibition on reliance on or partici­
pation in organized insurance. The Social Security exemption was 
granted to self-employed Amish (a large majority) by legislation in 1965; 
denied to Amish working for wages by United States vs. Lee 455 US 252 
(1982); extended to Amish employed by other Amish by federal legisla­
tion in 1988. Some states have granted analogous statutory exemptions 
from participation in their unemployment insurance and worker's com­
pensation plans. See Peter Ferrara, "Social Security and Taxes," in Donald 
Kraybill, ed., The Amish and the State (Baltimore:Johns Hopkins University 
Press, 1993). A similar exemption from the Canadian Pension Plan was 
granted in 1974 to self-employed Amish, Old Order Mennonites, and 
Hutterites. See Thompson, "Canadian Government Relations," 239-40. 

10. Some Amish objected to the emblem on the grounds of a consci-
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entious objection to displaying worldly symbols and to putting bright 
colors on their carriages. They sought to use reflective tape and a lantern 
in lieu of the standard red triangle. They were refused federal protection 
in Minnesota vs. Hershberger, 110 US 1918 (1990), granted protection 
under the Minnesota constitution in State vs. Hershberger (II), 462 NW2d 
393 (Minn. 1990). The federal case was decided in light of Smith; I 
am unaware of any reconsideration in light of the Religious Freedom 
Restoration Act. 

11. See Gertrude Huntington, "Health Care," and Elizabeth Place, 
"Land Use," both in Donald Kraybill, ed., The Amish and the State (Balti­
more: Johns Hopkins University Press, 1993). Other religious groups, 
notably including Jehovah 's Witnesses and Christian Scientists, have also 
sought and sometimes obtained exemptions from health care regula­
tions. 

12. Their claim was denied in Reynolds vs. United States, 98 US 145 
(1878). Muslims in some countries are allowed to have marriages involv­
ing one husband and up to four wives, the limit imposed by the Koran; 
but their case differs somewhat from that of the Mormons. In the United 
States, polygamy is a criminal offense; what was sought in Reynolds was 
immunity from prosecution, an exemption. Where it is more a question 
of the difference between unrecognized relationships and officially state­
endorsed or privileged ones, because of the general law on marriages, I 
would argue that what has been sought or granted is a recognition 
right which requires more arguments to support than would a simple 
exemption from prosecution. I will discuss the claimed right to live 
under the family law of one's own religion below under "recognition and 
enforcement"; for now it should only be noted that an exemption from 
the criminal law against polygamy requires less, or perhaps different, 
justification than a request for full legal privileges for plural marriages. 

13. The claim was denied in Goldman vs. Weinberger 475 US 503 
(1986). Kymlicka discusses these cases at some length. He stresses their 
integrative capacity (because joining the Air Force or the Royal Canadian 
Mounted Police are act~ of belonging rather than of separation), but one 
could easily find closely analogous examples which Jacked the symbolism 
of belonging; consider dress codes in prisons. Nor are all of Kymlicka's 
examples of polyethnic exemptions so obviously integrative; exemptions 
from motorcycle helmet Jaws or Sunday closing laws don 't seem analo­
gous in this respect to the Sikh trying to join the Mounties. Kymlicka, 
Multicultural Citizenship, 114-15. See also the discussion of Goldman in 
Tamir, Liberal Nationalism, 38-40. 

14. See Frarn;:oise Gaspard and Farhad Khorokhavar, Le foulard et la 
Republique (Paris: Editions La Decouvene, 1995) , 163-212. 
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Chinese, andJewish populations around the world). On the other hand, 
"dominant/ nondominant in the relevant sphere" and "unfairly disadvan­
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shall continue to use the imprecise language of majorities and minori­
ties. 

22. See Sergij Vilfan, "Introduction," and Lode Wils, "Belgium on the 
Path to Equal Language Rights up to 1939," in Vilfan et al., eds., Ethnic 

I, 

I 

I 
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Groups and Language Rights, Comparative Studies on Governments and 
Non-Dominant Ethnic Groups in Europe, 1850-1940, vol. 3 (New York: 
New York University Press, European Science Foundation, 1993) on the 
wide variety of ways in which minority-language speakers can seek to be 
accommodated in courts and administrative procedures. Issues include 
not only the right to speak one's own language in court but the language 
of the overall proceedings; not only the right to speak to a civil servant in 
one's own language but the right to have correspondence from the state 
in that language; not only the right to be a member of the civil service 
but to the language in which intracivil service communication is to be 
conducted. Vilfan and Wils do not address issues past 1940, but that 
range has only multiplied since then. The rights granted to citizens 
under "sunshine laws" or freedom of information laws make the language 
of intracivil service correspondence all the more important, and raise 
the question of whether minority-language speakers should be given 
government-funded translation of the documents they seek. Similarly, 
the idea of correspondence from administrators takes on new signifi­
cance when it expands from answers to individual letters to the instruc­
tions for calculation of the income tax mailed to all Americans in Decem­
ber of each year. 

23. Bruno de Witte, "Conclusion: A Legal Perspective," in Vilfan et 
al., eds., Ethnic Groups and Language Rights, Comparative Studies on Gov­
ernments and Non-Dominant Ethnic Groups in Europe, 1850-1940, vol. 
3 (New York: New York University Press, European Science Foundation, 
1993), 303. 

24. Kymlicka, Multicultural Citizenship, 31, 123, 223-24 n. 15. 
25. Tamir, Liberal Nationalism, 54-55. 
26. On the centrality of the question of education to ethnic and 

nationalist disputes worldwide, see Ernest Gellner, Nations and National­
ism (Oxford: Basil Blackwell, 1983); Janusz Tomiak and Andreas Kazar­
nias, "Introduction,"and Knut Eriksen et al., "Governments and the Edu­
cation of Non-Dominant Ethnic Groups in Comparative Perspective," 
1n Tomiak et al., eds., Schooling, Educational Policy, and Ethnic Identity, 
Comparative Studies on Governments and Non-Dominant Ethnic Groups 
in Europe, 1850-1940, vol. l (New York: New York University Press, 
European Science Foundation, 1991). 

27. In addition to the preferential policies described in this para­
graph, I think one of the available methods of group representation in 
legislatures actually amounts to a preferential policy rather than a genu­
ine representation right. I return to this point in my discussion of repre­
sentation below. 

28. See Donald Horowitz, Ethnic Groups in Conflict (Berkeley: Univer-
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sity of California Press, 1985), 653-80. Preferential treatment in land 
purchases are not analogous to indigenous land rights; the latter are 
discussed under "recognition/enforcement." Under preferential policies 
there is no need to establish any traditional ownership or any past 
dispossession, and no importance attached to particular pieces of land. 
Kymlicka, I should note, thinks that either indigenous land rights claims 
really are assistance claims of a sort, or that they should be. Multicultural 
Citizenship, 219-21 n. 5 

29. Of course, a crucial part of the defense of such programs is 
showing that the stipulated disadvantage is real and that the policy is not 
simply a way for a politically powerful group to extend its influence into 
other spheres. 

30. Young, Justice and the Politics of Dijference, 192-225. 
31. See, for example, Narveson, "Collective Rights," 344-45, Kymlicka, 

Multicultural Citizenship, 108-15, and Tamir, Liberal Nationalism, 145-50, 
arguing for (among other cultural rights) assistance rights, maintain that 
arguments for a separation of culture and state are untenable. 

32. The provision of bilingual education, or state support for minor­
ity-cultural schools, are an important exception to this; this may suggest 
that such policies are better understood as part of another category, 
though it is unclear which that would be. If the cultural community can 
tax its own members and provide its own schools, a form of self-govern­
ment would seem to exist. Perhaps bilingual education provided by the 
state should be understood as an assistance claim while schools provided 
or assisted by the state which intend to keep students in the minority 
culture (for instance, through minority monolingual education) should 
be understood as part of self-government; but that, too, would seem 
strange as a description of a policy which provided tax deductions for 
contributions to private minority-language schools or which provided 
vouchers to attend them. 

33. On the fairness or unfairness of various advantages and disadvan­
tages accruing to cultural and ethnic groups, see Robert Simon, "Plural­
ism and Equality: The Status of Minority Values in a Democracy," and 
Joseph Carens, "Difference and Domination: Reflections on the Rela­
tions between Pluralism and Equality," in Chapman and Wertheimer, 
eds., NOMOS XXXII: Majorities and Minorities (New York: New York Uni­
versity Press, 1990). 

34. Secessionist claims for full independence are dealt with most thor­
oughly in Allen Buchanan, Secession: The Legitimacy of Political Divorce 
(Boulder, Colo.: Westview Press, 1991), but also in Harry Beran, "A Lib­
eral Theory of Secession," Political Studies 32 (1984): 21-31; Anthony 
Birch, "Another Liberal Theory of Secession," Political Studies 32 ( 1984): 
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596--602; Avishai Margalit and Joseph Raz, "National Self-Determination," 
Journal of Philosophy 87 (1990): 439-61; and Cass Sunstein, "Constitution­
alism and Secession," University of Chicago Law Review 58 (1991): 633--
70. See also Crawford Young, The Politics of Cultural Pluralism (Madison: 
University of Wisconsin Press, 1976), 460-504. Federalism, confederalism, 
and regional autonomy as specific responses to ethnic pluralism are less 
well explored in the normative literature, though several of those works 
address the matter briefly and Kymlicka, Multicultural Citizenship, does so 
at length. The comparative literature on self-government short of seces­
sion is much larger; see Horowitz, Ethnic Groups in Conflict, 601-28, for an 
overview. 

35. See Charles Taylor, Multiculturalism and the Politics of Recognition 
(Princeton: Princeton University Press, 1993), 52-55. The overruled Tou­
bon law in France might have provided a similar example, and would 
have illustrated that in a global society it is not only minorities within a 
state which can feel culturally endangered. On the other hand, unlike in 
Quebec, the English threat (if that's what it is) in France comes not 
primarily from anglophones but from francophones adopting anglicisms, 
and the Toubon law was seen as focused on members rather than non­
members, so it is probably disanalagous to the Quebec case and better 
understood outside the framework of external rules. 

36. Will Kymlicka, Liberalism, Community, and Culture (Oxford: Oxford 
University Press, 1989), 136. 

37. Kymlicka, Liberalism, Community, and Culture, 146. The inalienabil­
ity of native land (or, more precisely, its alienability only to the Crown/ 
Commonwealth/federation/federal government) has been a recurrent 
rule in the Anglo-settler colonies, and, as Kymlicka notes, it is both a 
restriction on nonmembers and a restriction on members. The degree 
to which it is one or the other depends in part on whether the rule is that 
native lands cannot be bought and sold at all or that they cannot be sold 
to or bought by non-indigenes. There is also variation in whether the rule 
simply prevents individual sales or whether even the tribe as a whole is 
incapable of selling even part of its land, again, with slightly different 
implications. 

38. Kymlicka, Liberalism, Community, and Culture, 147. 
39. This is the state of the law in Australia. Aborigines there do not 

have self-government or sovereignty; and ordinary landowners in Austra­
lia do not have either ownership of subsurface minerals or the right to 
refuse access to mining interests. Legislation recognizing Aboriginal land 
rights (in the Northern Territory in 1976, nationwide in 1993) granted 
special rights and powers to native titleholders to control or veto mining; 
this is an external rule, a limitation on the rights miners would have 
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elsewhere in Australia. If all landowners had such rights, no special 
provision for Aborigines would be needed; that is, the ordinary common­
law rule governing relations between landowner and miner need not be 
thought of as a cultural right. I argue against the Australian situation, in 
favor of the common-law rule granting all landowners mineral ownership 
and veto rights. Jacob Levy, "Reconciliation and Resources: Mineral 
Rights and Aboriginal Land Rights as Property Rights," Policy 10:1 (1994): 
11-15; and "The Value of Property Rights: Rejoinder to Brennan and 
Ewing," Policy 10:2 (1994): 44-46. 

40. Buchanan, Secession, 59. It is worth noting that the Amish them­
selves have never sought such a power; to do so would violate their own 
norms. They believe that Christians should have nothing to do with the 
violence and the power of the state, which is "worldly." Indeed, they 
ordinarily refuse to act as plaintiffs in court; seeking to control and direct 
the power of the criminal law would be unthinkable. Buchanan refers to 
the "government of a territorially concentrated religious community such 
as the Amish or Mennonites" as analogous to Indian tribal governments, 
which is ambiguous at best and mistaken at worst; the relevant religious 
authorities would be extremely resistant to seeing themselves as force­
wielding governments. 

41. John Tomasi, "Kymlicka, Liberalism, and Respect for Aboriginal 
Cultures," Ethics 105 (1995);John Danley, "Liberalism, Aboriginal Rights 
and Cultural Minorities," Philosophy and Public Affairs 20 (1991): 168-85. 
Kymlicka himself seems to have come around to this view; he now argues 
for external rules only on behalf of national minorities (all of which, on 
his view, have a right to self-government) and using the analogy between 
the powers of such groups and the powers of states. 

42. This, or something close to it, was Kymlicka's original approach, 
and seems to still carry that part of the justification for external rules 
which cannot be borne by the appeal to self-government. 

43. Narveson, "Collective Rights?" clearly embraces both of the first 
two arguments: liberty is extremely important, and the preservation of a 
culture, while perhaps valuable, is not morally important enough to give 
rise to a right. Kukathas, "Are There Any Cultural Rights?" seems to use 
both as well. Tamir, Liberal Nationalism, 38-42, stresses that, since cultural 
membership is partially chosen, it should not be "entirely isolated from 
'the market of preferences."' For Rawlsian liberals, identifying culture as 
chosen deprives it of the sort of moral status which could trump liberty 
claims, which is why Kymlicka, Liberalism, Community, and Culture, takes 
pains to identify a culture as a "context of choice" rather than the result 
of choices. 
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44. In other states-France and Germany, for example-the reli­
gious ceremony lacks legal standing, and must be supplemented with a 
civil ceremony before a secular civil official. 

45. James Crawford, "Legal Pluralism and the Indigenous Peoples of 
Australia," in Oliver Mendelsohn and Upendra Baxi, eds., The Rights of 
Subordinated Peoples (Oxford: Oxford University Press, 1994), 181-82, 
footnotes omitted. 

46. See K. E. Mulqueeny, "Folk-Law or Folklore: When a Law Is Not a 
Law. Or Is It?" in Stephenson and Ratnapala, eds., Mabo: A judicial Revolu­
tion (Brisbane: University of Queensland Press, 1993). 

47. See Veena Das, "Cultural Rights and the Definition of Commu­
nity," in Oliver Mendelsohn and Upendra Baxi, eds., The Rights of Subordi­
nated Peoples (Oxford: Oxford University Press, 1994); also Rajeev Dha­
van, "Religious Freedom in India," American journal of Comparative Law 35 
(1987): 209-54, at 241-50. 

48. Kukathas, "Are There Any Cultural Rights?" 133. 
49. As noted above at note 12, this differs from a simple exemption 

from criminal laws against bigamy, and one could easily support the 
exemption claim while opposing the recognition claim. Granting the 
recognition claim has implications for the whole array of legal privileges 
which adhere to marriage in most states. Those privileges (among many 
others they include preferential tax treatment, extension of health insur­
ance, default rules about power of attorney, child custody, and property 
allocation after a death in testate) are often shaped and supported on 
grounds of public-policy rather than justice. Those public-policy argu­
ments, formulated in the context of two-person marriages, might or 
might not make any sense in the context of plural marriages. Of course, 
a claim in justice might then be made saying that unequal treatment of 
different family arrangements was unjustified; but this is a different kind 
of argument from that saying that one ought to be free to have reli­
giously-but-not-legally binding plural marriages without facing criminal 
penalties. 

50. See Mabo vs. Queensland (no. 2) (Austr. 1992) 175 CLR 1, which 
put this question in stark form: Could Australian law recognize and 
incorporate the property law of the Mer people of the Torres Strait 
Islands, or must it be bound by the doctrine of terra nullius which held 
Australia to be legally unowned? Many land rights cases in Canada and 
the United States are one step removed from this question, and seek to 
undo seizures of land which were either illegal according to settler law or 
which violated treaties which recognized native title; but the root issue is 
the same, although the British in North America recognized native own-
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ership much earlier than they did in Australia. Still, many Indian nations 
in North America did not sign treaties with the settler governments, 
and their land-rights claims are straightforward recognition claims. Tully 
explicitly argues for indigenous land rights as part of an argument for 
the recognition of indigenous legal systems. James Tully, "Aboriginal 
Property and Western Theory: Recovering a Middle Ground," Social Phi­
losophy and Policy 11 (1994): 153-80. Shepherd provides an interesting 
discussion of the Han Chinese settlement of Taiwan and conflicts over 
the recognition of the land tenure system of the island's indigenous 
inhabitants; module the difference between English and Chinese law, the 
history and issues are remarkably like those in North America, Australia, 
and New Zealand. John Shepherd, Statecraft and Political Economy on the 
Taiwan Frontier 1600-1800 (Stanford: Stanford University Press, 1993), 
241-56 and passim. Where land rights claims are based on the illegality 
of the seizures under instruments of the dominant legal system (the 
Proclamation of 1763, Indian treaties) it seems to me that no special 
issues related to culture or ethnicity are raised. Any problems raised are 
problems in the theory of restitution, as is also the case in the current 
return of seized property to dispossessed blacks in South Africa and 
dispossessed Asians in Uganda. 

51. See Kamal Puri, "Copyright Protection for Australian Aborigines 
in the Light of Mabo," in Stephenson and Ratnapala, eds., Mabo: A judicial 
Revolution (Brisbane: University of Queensland Press, 1993). If there 
should be intellectual property in such works, standard copyright law is 
poorly suited to accommodate it because of, inter alia, its restriction to 
work with one or a small and identifiable group of authors and its 
exclusion of purely oral works. These rules have good reasons, and are 
thought important to preserving freedom of speech and intellectual and 
artistic freedom; but, Puri argues, those reasons and those categories 
reflect particular understandings about what it means to be the creator 
of a work of art, understandings not shared by Aboriginal customs. 

52. As, for example, when testimony which takes the form "I know 
this is my land because my father told me so, and he told me that his 
father told him, and ... " is accepted from members of a group which 
relies on oral tradition rather than written evidence, instead of being 
rejected as hearsay. This is true in Canada, Australia, New Zealand, Papua 
New Guinea, and several of the formerly British states in Africa; I do not 
know the state of the law on this matter in the United States. See B. A. 
Keon-Cohen, "Some Problems of Proof: The Admissibility of Traditional 
Evidence," in Stephenson and Ratnapala, eds., Mabo: A judicial Revolution 
(Brisbane: University of Queensland Press, 1993). See also Baker Lake vs. 
Minister of Indian Affairs (1979 Canada) 107 DLR (3rd) 513; Simon vs. R 
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(1985 Canada) 24 DLR (4th) 390; Milirrpum vs. Nabalco (1971 Australia) 
17 FLR 141. 

53. This argument is obviously compatible with certain communitar­
ian visions (for example, Walzer's theories about the importance of 
shared understandings) . The argument is not limited to communitarian 
philosophies, though. In another context, Tamir warns that a govern­
ment and a legal code disconnected from the culture of the ruled creates 
the risk of "alienation and irrelevance," "the enfeeblement of formal law 
and the marginalisation of government activities." Tamir, Liberal National­
ism, 149. 

54. Crawford, "Legal Pluralism," 179. 
55. They are also sometimes argued against on the grounds that 

recognition raises the question of what other aspects of the minority legal 
system must be incorporated into the dominant legal system; as Crawford 
notes in the passage quoted above, the legal rationale for excluding 
Aboriginal criminal law from Australian law was the same doctrine as that 
used to exclude recognition of Aboriginal land rights. Tully's argument 
would also seem to suggest that once land rights are conceded there is a 
live question about the legal status of other parts of minority customary 
law. 

56. As it is in Kymlicka, Multicultural Citizenship, 219-21, and Tamir, 
Liberal Nationalism, 40-41. Kymlicka, I think, understates how much a 
distributive egalitarianism argues against land-rights claims and how 
much real land-rights claims are based on recognition rather than distri­
bution. The question ranges beyond the current paper but I pursue it in 
a separate unpublished paper on the implications of land-rights claims. 

57. The concern for the protection of the basic rights of members 
animates Kukathas's rejection of exclusive recognition/ enforcement of 
customary family or civil codes as well as Kymlicka's. Kukathas, "Are 
There Any Cultural Rights?" 128-29 and 133; Kymlicka, Multicultural 
Citizenship, 39-42. On neither account, I think, is it clear whether recogni­
tion without exclusive jurisdiction is being condemned as well. 

58. On the other hand, these disputes might not be any more compli­
cated than those arising because of competing jurisdictions in a federal 
system. 

59. The secession of the Czech Republic and Slovakia from each 
other would seem a polar case. So far as I know, no claim was made that 
the Czechs were disrupting traditional Slovak law, or that independence 
would allow Slovaks to live according to their own traditional rules. 

60. Special treatment is probably required for nonterritorial, noncus­
tomary cultural self-government, sometimes called nonterritorial federal­
ism. Bauer and Renner proposed such a system for Austria-Hungary; 
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Lijphart describes it in the case of the Netherlands. This resembles self­
government claims in some respects, recognition claims in others. With 
further research into the mechanisms of such systems and their norma­
tive implications I hope to be able to say more about them; but it may 
simply be the case that they are importantly normatively different from 
standard claims in either category. 

61. So far as I can tell, the old American taboo against "miscegena­
tion" between blacks and whites differs dramatically from more common 
forms of the rule against intermarriage, in that it was motivated entirely 
by racism, a vision of superior and inferior groups, and a fear of "pollu­
tion. " On the other hand, many cultural groups in plural societies are 
concerned about the continuation and strength of their culture across 
generations; intermarriage is frowned upon not so much because outsid­
ers are dirty or inferior as because of a responsibility to make sure that 
the next generation grows up in the culture and a fear that mixed 
marriages do not provide such cultural integrity. Even if the outsiders are 
thought well of, they are thought unlikely parents of future members. 

62. Kymlicka, Multicultural Citizenship, 36. 
63. Ibid., 202 n. 1. 
64. Ibid., 153. 
65. Ibid, 161. 
66. Ibid. 
67. A5 should be clear, I find Kymlicka's arguments here puzzling, not 

because they condemn internal rules but because of the way in which 
that condemnation occurs. I'm not sure what it means to tell a religious 
group that it cannot prohibit apostasy. Must the person who openly 
rejects the faith continue to be welcomed as a member of it? It is simple 
enough to say that the state cannot prohibit apostasy, that the millet 
system was unjust; but Kymlicka says more than that. The rule may be 
that a religion cannot be so central or dominant a part of a person's life 
that abandoning it imposes high costs; that is clearly a rule for which one 
could articulate a defense, though it would require a standard 
for measuring the size of the costs. But it would hardly be a liberal stan­
dard. 

68. Kukathas, "Are There Any Cultural Rights?" and Kukathas, "Cul­
tural Rights Again: A Rejoinder to Kymlicka," Political Theory 20 (1992): 
674-80. 

69. Andrew Levine, "Electoral Power, Group Power, and Democracy," 
in Chapman and Wertheimer, eds., NOMOS XXXII: Majorities and M inori­
ties, 215-52. 

70. See Lani Guinier, The Tyranny of the Majority: Fundamental Fairness 
in Representative Democracy (New York: Free Press/ Macmillan, 1994) , 3-6, 
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41-156; Arend Lijphart, Democracy in Plural Societies (New Haven: Yale 
University Press, 1977), 25-41; Kymlicka, Multicultural Citizenship, 131-51. 

71. Kukathas, "Are There Any Cultural Rights?" 131. 
72. Ibid., 132. 
73. Kymlicka makes related points; Multicultural Citizenship, 141-42, 

148-49. He seems to consider elector-centered institutions as affirmative 
action, too. He is, however, using "affirmative action" to refer to policies 
should be seen as overcoming past disadvantage and therefore tempo­
rary. I am using "affirmative action" in the narrower sense of policies 
designed to speed the entry of members of certain groups into certain 
positions. 

74. If the argument for guaranteeing seats in the legislature rested on 
the idea that deliberation is improved and more ideas heard when there 
is greater diversity among the deliberators, then this would be a democ­
racy-based representation claim rather than one about affirmative action . 
Of course, often both arguments are made simultaneously. The strength 
of the deliberation argument depends in part on the structure of the 
legislature; if it is based on strict party discipline, with decisions made by 
party leaders rather than by caucus, the argument would be difficult to 
sustain. 

75. See Vernon Van Dyke, "The Individual, the State, and Ethnic 
Communities in Political Theory," World Politics 29 ( 1977): 353. 

76. Young, Justice and the Politics of Difference, 185; emphasis added. 
77. Horowitz, A Democratic South Africa? 136. 
78. Horowitz thus suggests, e .g., single transferable vote systems, 

which he thinks encourage alliances across ethnic boundaries at voting 
time. Consociationalists disagree, and argue for proportionality at elec­
tion time and transethnic alliances at the elite level. If their argument is 
correct, then allowing direct minority-group representation is compatible 
with, indeed is a crucial part of, ensuring protection for minority group 
interests. 

79. See Horowitz, Ethnic Groups in Conflict, 127, for examples in addi­
tion to those discussed below. 

80. Bernard Cathamos, "Rhaeto-Romansh in Switzerland up to 1940," 
in Vilfan et al., eds., Ethnic Groups and Language Rights, Comparative 
Studies on Governments and Non-Dominant Ethnic Groups in Europe, 
1850-1940, vol. 3 (New York: New York University Press, European Sci­
ence Foundation, 1993), 98-105. 

81. Claus Offe, Ethnic Politics in European Transitions, Papers on East 
European Constitution Building no. 1 (Bremen: Center for European 
Law and Policy, 1993), 7 n . 5. 

82. Taylor, Multiculturalism, argues for the importance of such recog-
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nition. I think Taylor's essay and the comments on it are directed more 
towards what I identify as symbolic claims than towards other cultural 
rights-claims. 

83. Gurr, Minorities at Risk, 294-312. 
84. Ibid ., 299. 
85. Ibid., 306. 
86. Gurr's "control" lies, I think, outside the framework of this paper; 

it is defined as the aim to establish or maintain hegemony. Groups 
seeking control seek to preserve or obtain power over other groups, 
unequal economic privilege, a state which imposes a particular religious 
view, a nd so on; the category is constructed so as to only include claims 
which are clearly illegitimate on almost any general normative account. 
Gurr seeks to describe the possible aims of real groups in the world, not 
just those aims which raise interesting moral issues; hence the difference. 

87. See, among others, Frances Svensson, "Liberal Democracy and 
Group Rights: The Legacy of Individualism and Its Impact on American 
Indian Tribes," Political Studies 27 (1979): 421-39; Kymlicka, Liberalism, 
Community, and Culture, 195-99, and Multicultural Citizenship, 152-70; 
Kukathas, "Are There Any Cultural Rights?" 121-23, and "Cultural Rights 
Again ." 

88. Kymlicka, Multicultural Citizenship, 202 n. 1. 
89. On the second point, see Kukathas, "Are There Any Cultural 

Rights?" 133. As was noted above under "Internal Rules," this means I 
think Kukathas got the particular case of the Pueblo wrong on his own 
terms; he has argued for the legitimacy of internal rules but has not met 
the additional hurdle of linking internal rules with self-government to 
allow for a state-imposed religion . That is, he has seen an association 
where there is really a state . 

90. The same is not true of their disagreement about external rules 
and assistance claims. 

PART II 

THE IDEA 
OF TOLERATION 
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CULTURAL TOLERATION 

CHANDRAN KUKATHAS 

Toleration an attack upon Christianity! What, then! are we come 
to this pass, to suppose that nothing can support Christianity but 
the principles of persecution? Is that, then, the idea of establish­
ment? Is it, then, the idea of Christianity itself, that it ought to have 
establishments, that it ought to have laws against Dissenters, but 
the breach of which laws is to be connived at? What a picture of 
toleration! ... I am persuaded that toleration, so far from being an 
attack on Christianity, becomes the best and surest support that 
possibly can be given to it. The Christian religion itself arose with­
out establishment,-it arose even without toleration; and whilst its 
own principles were not tolerated, it conquered all the powers of 
the world. The moment it began to depart from these principles, it 
converted the establishment into tyranny; it subverted its founda­
tions from that very hour. 

-Edmund Burke, Speech on the Relief of Protestant Dissenters 

I. INTRODUCTION 

Many of us think that we should be tolerant of cultures or ways of 
life other than our own, even-or perhaps, especially-when we 
find them settled in our midst. Some would go further to argue 
that these cultures are owed more than mere toleration: they are 
owed a form of "recognition" which concedes that their ways are 
deserving of at least a "presumption of equal worth." 1 Yet while 
this may all be very well as an attitude of mind, there is a practical 
problem which remains: how should we respond to cultural prac­
tices which we regard as intolerable? After all, we must surely not 
let cultural tolerance become, as Sebastian Poulter puts it, "a 
cloak for oppression and injustice." 2 So how do we deal with 
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cultural variety; or, to put the question a little differently, what 
forms should cultural tolerance take, and what are the limits of 
cultural tolerance? 

The scope of the question might be made clearer by noting at 
the outset, at least in general terms, what could count as intolera­
ble practices. Some such practices would include group or com­
munity customs which restrict the opportunities of women (say, 
by denying them the right to hold property; or limiting their 
access to education, or "forcing" them into unequal marriages). 
Another kind of practice would include customs of childrearing 
which restrict the opportunities of the child to prepare for life 
outside the original community. A third example would be prac­
tices which reject conventional medical treatments (such as blood 
transfusions), even when the lives of children are at risk. A fourth 
example would be practices which mandate operations (per­
formed with or without the fully informed consent of the subject) 
which are physically harmful: clitoridectomy and ritual scarring 
are two such operations. A fifth example would be practices which 
exposed members of the community to exceptionally high risks: 
some initiation rites might come into this category. A sixth exam­
ple would be practices which involve the use or treatment of 
animals-in sport, in science, or for food-in ways which could 
be regarded as cruel or distasteful. A final example would be 
practices of punishment which might be regarded as cruel and 
inhumane, or as disproportionately severe for the offences in 
question. 

In all of these cases, the practices in question are objected to 
not because they directly harm the interests of the wider commu­
nity but because they are regarded as morally unacceptable. The 
reasons why they are so regarded vary, but to the extent that harm 
is a consideration, it is the harm to the members of the relevant 
group or community that is at issue. More generally, the concern 
is with "injustice" within the group. There is, of course, another 
way of looking at the matter, which is to consider it indirectly 
harmful to the wider society to ignore injustices within groups, 
since tolerating such "injustices" serves to undermine the wider 
community's own principles of justice. But a distinction can none­
theless be drawn between practices which are objectionable be­
cause they are morally intolerable in themselves or because they 

Cultural Toleration 71 

harm individuals in the groups which carry them out, and prac­
tices which are objectionable because they harm the wider society 
more directly. 3 

The issue considered in this essay is how we deal with practices 
which do not directly harm the wider society but which nonethe­
less seem intolerable. Yet while the problem of intolerable prac­
tices is the immediate concern of this essay, it is not the only 
concern. In touching upon the topic of toleration it is not possible 
to avoid more fundamental questions of political theory. And 
indeed, many approaches to issues of toleration see no need for 
separate principles of toleration, arguing that the moral principles 
which circumscribe political relations within a society themselves 
supply the necessary guidance to the problem of toleration. 
Among liberal theories, for example, it has been argued by some 
that the scope of toleration is to be settled by looking at the 
fundamental ideas of the good that underlie liberal principles, 
while others have argued that an appropriate understanding of 
neutrality will supply the answers to the problem. In both cases, 
the suggestion is that we begin by settling the fundamental ques­
tion of the terms of political association and then ask what can 
justifiably be tolerated. We establish the limits of tolerance in 
principle and then whether or not particular practices are consis­
tent with them, and thus determine whether or not to intervene 
in traditional societies or minority groups by providing state sub­
sidies, disincentives, or penalties for particular practices. 

I want to suggest, however, that the problem should be ap­
proached differently-in a way which does not presuppose the 
existence or the authority of the state. That is to say, I want to 
begin without presuming that it is already established that there is 
a "we" who are faced with the problem of determining how far to 
tolerate particular groups in "our" midst. This is not to say that 
there is no such problem. That is, indeed, the problem with which 
I opened this discussion. It is, rather, to emphasize that how 
one approaches the problem has a significant bearing on the 
conclusions reached. And since some of the conclusions I want to 
reach are about the nature of the state, I do not want to begin by 
assuming that certain things about it-in particular, about its 
authority-are settled or uncontroversial. 

This chapter begins in section 2 by examining a number of 
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modern liberal answers to the question of toleration, looking at 
particular arguments advanced by John Rawls, Will Kymlicka, and 
Deborah Fitzmaurice. In section 3, I argue that these theories are 
not tolerant enough. From here I attempt to develop a different 
view of how public or general moral standards should be arrived 
at. Finally, in section 4, I consider and try to respond to objections 
to this way of addressing questions of injustice within minority 
communities. The chapter concludes with an assessment of its 
implications for the nature of political society. 

II. SOME CONTEMPORARY LIBERAL VIEWS 

OF TOLERATION 

Let us begin by looking at how some liberal theories treat the 
question of toleration. This is an appropriate starting point be­
cause these liberal theories tend to advocate toleration and, even 
when arguing against its extension, generally adopt a presumption 
in its favor. 

The most comprehensive contemporary philosophical state­
ment of liberal principles is to be found in the work of John 
Rawls. Having begun with the assertion that justice is the first 
virtue of social institutions, Rawls tried to show-in A Theory of 
justice-that a just society is best understood as one in which 
liberty and equality were honored. In such a society, liberty could 
be violated only for the sake of liberty, and inequalities had to be 
justified before the worst-off members of society. Justification for 
the two principles, however, had to proceed without resort to 
claims that one way of life or one particular conception of the 
good life was superior to others. This, in effect, mandated institu­
tions which accommodated many different ways of life or forms 
of "social union," all of them sheltered under the umbrella of the 
two principles of justice. The plausibility of the two principles as 
principles of justice rests on the claim that they are the principles 
we would converge upon if asked to choose in a setting (or 
original position) in which our tendency to partiality was suitably 
constrained. 

The case for toleration, in this political philosophy, is based 
solely on the principles of justice. "Moral and religious freedom 
follows from the principle of equal liberty; and assuming the 
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priority of this principle, the only ground for denying the equal 
liberties is to avoid an even greater injustice, an even greater loss 
of liberty." 4 Breaches of liberty are only allowable if it could be 
shown, by generally accepted forms of argument, that there is a 
case for intervention in the name of public order. Liberty, Rawls 
goes on to explain, "is governed by the necessary conditions for 
liberty itself."5 And an implication of this, he argues, is that many 
grounds of intolerance accepted in past ages are mistaken. Thus, 
Aquinas's justification of the death penalty for heretics (on the 
grounds that corruption of the faith, which is the life of the soul, 
was far worse a crime than the capital offence of counterfeiting 
money) is unacceptable because its premises "cannot be estab­
lished by modes of reasoning commonly recognized." 6 

Arguments for limited toleration are similarly ruled out. For 
example, Rousseau's view that we cannot tolerate sects which 
claim that there is no salvation outside the church (because mem­
bers of such sects will not be able to live peacefully with those they 
see as damned) is unacceptable because Rousseau's conjecture is 
not borne out by experience. Justice, according to Rawls, requires 
that claims about the disturbance to public order and to liberty 
be "established by common experience." 7 

The importance of justice in Rawls's approach to toleration 
cannot be emphasized too strongly. He rejects claims for tolera­
tion which suggest, for example, that the law must always respect 
the dictates of conscience. On the contrary, "the legal order must 
regulate men's pursuit of their religious interests so as to realize 
the principle of equal liberty." 8 Whether and how far any practice 
will be tolerated must always be determined, ultimately, by its 
compatibility with the conception of justice: thus a "theory of 
justice must work out from its own point of view how to treat 
those who dissent from it." 9 What is also made clear in this context 
is the importance of preserving or perpetuating the order in 
which the true principles of justice prevail; toleration of differing 
ways is permissible only to the extent that it serves this end. Thus 
Rawls writes: 

The aim of a well-ordered society, or one in a state of near justice, 
is to preserve and strengthen the institutions of justice. !fa religion 
is denied its full expression, it is presumably because it is in viola-
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tion of the equal liberties of others. In general, the degree of 
tolerance accorded opposing moral conceptions depends upon the 
extent to which they can be allowed an equal place within a just 
system of liberty. 10 

What is important about this argument is that toleration is upheld 
or endorsed on the basis of another substantive foundational 
moral principle-justice-which is taken to form the common 
standpoint of the society as a whole. There is, of course, a deeper 
commitment involved here, since the conception of justice in 
question is one which upholds autonomy as the fundamental 
value. 1I But what this means is that when the issue of toleration of 
any practice arises, the question that has to be asked is whether 
or not toleration is consistent with the commitment to autonomy 
which is at the heart of society's common moral standpoint. 

It is in recognition of this that Rawls has, in his more recent 
writings, sought to modify or reinterpret his theory. Fearing that a 
conception of justice with a commitment to a substantive value 
like autonomy could not gain the support of some groups in 
society, he presents his principles of justice as principles which 
would command the allegiance of an "overlapping consensus" of 
diverse groups within society, and so help to preserve stability and 
social unity. They would command this allegiance, he argues, 
because they represent a political liberalism which does not en­
dorse any substantive or comprehensive moral conception of the 
good life. The principles are undemanding because they do not 
rest on the value of autonomy but look to build up a consensus 
through their acceptability to a diversity of substantive moral 
VIews. 

The problem with this "political liberalism," however, is that it 
does not quite relinquish its dependence on the comprehensive 
moral ideals which may be at odds with the values of some, or 
even many, groups in society. And when Rawls's political liberalism 
comes into conflict with these, his comprehensive moral position 
has simply to be asserted and enforced. This is made clear in 
Rawls's discussion of the problem of education of the children of 
religious minorities who are opposed to the modern world and 
wish to lead their common life apart from it. While political 
liberalism will not, unlike the liberalisms of Kant and Mill, impose 
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requirements designed to foster the values of autonomy and indi­
viduality, it will nonetheless require some public education. 

It will ask that children's education include such things as knowl­
edge of their constitutional and civic rights, so that, for example, 
they know that liberty of conscience exists in their society and that 
apostasy is not a legal crime, all this to ensure that their continued 
membership in a religious sect when they become of age is not 
based simply on ignorance of their basic rights or fear of punish­
ment for offenses that do not exist. Moreover, their education 
should also prepare them to be fully cooperating members of 
society and enable them to be self-supporting; it should also en­
courage the political virtues so that they want to honour the fair 
terms of social cooperation in their relations with the rest of so­
ciety.12 

Rawls, of course, recognizes that requiring children to be 
schooled in these ways may "in effect, though not in intention," 
educate them into a comprehensive liberal conception; but the 
"unavoidable consequences of reasonable requirements for chil­
dren's education may have to be accepted, often with regret." 13 

But he also thinks this is not demanding too much, since his 
conception of justice "honors, as far as it can, the claims of those 
who wish to withdraw from the modern world" and asks only that 
they "acknowledge the principles of the political conception of 
justice and appreciate its political ideals of person and society." 14 

Thus the state's concern with children's education "lies in their 
roles as future citizens, and so in such essential things as their 
acquiring the capacity to understand the public culture and to 
participate in its institutions." 15 

Yet, particularly from the point of view of the minorities in 
question, the limits of tolerance are significant. This is brought 
out very clearly by Deborah Fitzmaurice, who argues that, in spite 
of his best efforts, Rawls is not able rationally to ground his two 
principles while remaining agnostic about the good for man. 
And since the derivation of the two principles presupposes the 
goodness of autonomy, "it is to be expected that the institutions 
which they ground will be hostile to non-autonomy supporting 
ways of life, and not justifiable to the non-autonomy valuing adher­
ents of such modes." 16 Her argument is convincing, and is further 
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borne out by Rawls's remarks about the education of children. In 
arguing that the "state's concern with their education lies in their 
role as future citizens, and so in such essential things as their 
acquiring the capacity to understand the public culture and to 
participate in its institutions," he is placing great weight on the 
importance of our involvements in particular ways of life being, in 
some way, the product of reflection and choice. It is important 
that all people become aware of the wider society, of their place 
in it, and of the fact that their way of life may be at odds with it. 

While Rawls hesitates over the commitments to autonomy im­
plicit in his work, however, Fitzmaurice argues that liberals should 
accept autonomy as a good fundamental to the liberal conception. 
But the implications of this, she maintains, should be recognized: 
"once liberal principles are seen to depend on the claim that 
autonomy is a good, it is clear that the liberal state is bound to be 
to some extent inhospitable to traditional ways of life. For the 
principle of autonomy implies that we, as liberals, have an obliga­
tion to sustain a public sphere, accessible to all, which is support­
ive of autonomy." 17 Liberal theories like that of Rawls (which is 
wary of autonomy), no less than liberal theories like that of Joseph 
Raz (which embraces autonomy), 18 must treat non-autonomy-sup­
porting modes of life as morally inferior. "It is wrong to tolerate 
them because they harm their adherents." 19 According to Fitz­
maurice this means, among other things, that we should sustain 
an education system which "nurtures habits of critical reflection," 
refuse permission to schools which would fail to encourage such 
habits, and support "members of non-autonomy-supporting com­
munities seeking either voice or exit." 20 

A similar stand is taken by Will Kymlicka in developing an 
account of liberalism which considers the claims of cultural mi­
norities. The conclusion he reaches is that liberalism requires that 
minority cultures be granted recognition and group rights so that 
they might enjoy some cultural protection. Nonetheless, he argues 
that such groups still need to respect certain liberal norms; and 
indeed he suggests that the problem of liberalizing such commu­
nities poses a challenge which liberals should try to meet.21 Once 
again, autonomy is of central importance. The appeal to au­
tonomy: 
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identifies an essential aspect of a liberal conception of minority 
rights. A liberal theory can accept special rights for a minority 
culture against the larger community so as to ensure equality of 
circumstances between them. But it will notjustify (except under 
extreme circumstances) special rights for a culture against its own 
members. The former protect the autonomy of the member of 
minority cultures; the latter restrict it. Liberals are committed to 
supporting the right of individuals to decide for themselves which 
aspects of their cultural heritage are worth passing on. Liberalism 
is committed to (perhaps even defined by) the view that individuals 
should have the freedom and capacity to question and possibly 
revise the traditional practices of their community should they 
come to see them as no longer worthy of their allegiance. Re­
stricting religious freedom or denying education to girls is inconsis­
tent with these liberal principles and indeed violates one of the 
reasons liberals have for wanting to protect cultural membership­
namely, that membership in a culture is what enables informed 
choice about how to lead one's life. Hence a liberal conception of 
minority rights will condemn certain traditional practices of minor­
ity cultures just as it has historically condemned the traditional 
practices of majority cultures and will support reform.22 
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None of these liberal writers is hostile, or even insensitive, to 

the concerns of minority cultures. For Rawls, interceding in the 
schooling of minority schoolchildren is something to be done 
"with regret." Kymlicka is concerned to preserve liberal autonomy 
but is equally anxious to grant minority communities "group 
rights" to afford them protection from the wider community. Even 
Fitzmaurice, who is the most forthright in her recognition that 
liberalism mandates intolerance of minority ways of life which 
harm their adherents, insists that her conclusions do not license 
'Jacobin invasions of the personal sphere." 23 For one thing, she 
notes, the autonomous life cannot be achieved through directly 
coercive measures; and for another, wrenching members of such 
societies out of their social forms may deny them any sort of life 
at all: "We should therefore interfere with traditional societies 
only in order to prevent powerful members directly coercing or 
harming co-members in order to sustain traditional ways oflife." 24 

Yet there is something else shared by these liberals, besides 
their commitment to autonomy, which accounts for the way in 
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which they define the boundaries or limits of toleration. All pre­
suppose the existence of a liberal political order: that is, an order 
in which the value of autonomy, embodied in principles of justice, 
is authoritatively upheld in the public sphere. To put it slightly 
differently, all presuppose the existence of a common standpoint 
of morality which is established. Toleration is something which 
arises as an issue, then, because of the possibility of dissent­
whether by word or by practice-from the values implicit in that 
common sta ndpoint. However, toleration is not possible when 
minority practice goes against the values implicit in the public 
sphere: values which have already been established.25 Minority 
practice is tolerated only for so long as it abides by the fundamen­
tal moral principles of the wider society; otherwise minority com­
munities will be restructured (so far as is practicable) to be 
brought into accord with majority practice. 

I want to suggest, however, that this approach offers insufficient 
toleration to minority communities. What it evinces, ultimately, is 
a greater concern with the perpetuation or reproduction of a 
liberal social order, but at the risk of intolerance and moral 
dogmatism. 

III. AN ALTERNATIVE VIEW 

The approach taken by the authors discussed above does not give 
sufficient toleration to minority communities, I want to argue, 
because it does not give any independent weight to toleration at 
all. This is so because all dealings with illiberal communities are 
conducted on the basis of settled principles of liberal justice. This 
point is accepted explicitly by Fitzmaurice, who concludes her 
own reflections on the issue by stating that the "requirement to 
sustain individual autonomy becomes the moral basis of our politi­
cal relations with non-liberal minorities," and that "No independent 
principle of toleration is required."26 At this point two questions arise: 
first, why should we be concerned if there is no independent value 
attached to toleration; and second, can there be a defense of 
toleration which does not subordinate it to some other value and, 
thereby, undermine it? 

Let me approach these questions, first by arguing why tolera­
tion ought to be valued independently, then by showing how 
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there can be defence of toleration as an independent value, and 
finally by indicating why other attempts to grapple with this ques­
tion have foundered on a misplaced concern with social unity. 

Toleration is important, in part, because it checks or counters 
moral certitude. If we are convinced beyond doubt of the correct­
ness of our beliefs or about the immorality of the practices of 
others, there is Jess reason to tolerate those whose beliefs or 
practices differ from our own.27 Yet if there is any possibility of 
doubt or uncertainty about the correctness or reliability of our 
judgment, then there is some reason to tolerate. It is in recogni­
tion of our own fallibility that we are inclined to tolerate what we 
think is mistaken. Now, at first blush, this seems to give toleration 
a purely instrumental value: toleration is a means to some other 
end: perhaps it is valuable because it enables true beliefs to prevail 
over false ones-given sufficient time. But this is not the case; or 
at least, there is more to it than that. Toleration is also valuable 
because it is the condition which gives judgments worth. 

This requires some elaboration. Whatever the strength of our 
convictions, whether they be about matters of fact or of value, 
there must always be some element of doubt about them because 
there is no method or mechanism by which to establish their 
correctness (beyond anything more than "reasonable" doubt). 
And there is no authority with any independent access to the 
truth of the matter. To what or whom, then, can we appeal when 
asserting or defending our judgments and convictions? The lib­
eral answer has always been that we appeal to a universal audience 
through an appeal to reason. The appeal to reason means invok­
ing a range of cognitive procedures, strategies, and standards­
though none of these procedures or standards are fixed or be­
yond criticism and revision. This last point is of crucial impor­
tance because it indicates that our warrant for paying attention to 
the determinations of reason has nothing to do with settled stan­
dards or procedures: reason's "authority," such as it is, rests on its 
being implicated in a structure of openness and criticism. Reason 
has "authority" only in public, and to secure this position tolera­
tion is vitally important. 

This account of reason is developed most carefully, according 
to Onora O'Neill's persuasive interpretation, by Kant.28 Towards 
the end of the Critique of Pure Reason Kant writes: 
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Reason must in all its undertakings subject itself to criticism; should 
it limit freedom of criticism by any prohibitions, it must harm itself, 
drawing upon itself a damaging suspicion. Nothing is so important 
through its usefulness, nothing so sacred, that it may be exempted 
from this searching examination, which knows no respect for per­
sons. Reason depends on this freedom for its very existence. For 
reason has no dictatorial authority; its verdict is always simply the 
agreement of free citizens, of whom each one must be permitted 
to express, without let or hindrance, his objections or even his 

ve to. 29 

What this passage captures is Kant's emphasis on reason's depen­
dence upon a public realm of freedom for its existence. This 
public realm is, essentially, one in which tolerance reigns, for 
restrictions of the public use of reason, besides harming those 
who seek to reason publicly, also undermine the authority of 
reason itself.30 Toleration, then, is fundamental to Kant's thought, 
for it is the "precondition for the emergence of any reasoning 
mode of life." 31 It is not simply that toleration and free discussion 
will lead to the discovery of truth or reduce false beliefs or make 
us hold truths less smugly; nor is it that toleration will be effective 
in restraining tyrants: "Such instrumental justifications of tolera­
tion all presuppose that we have independent standards of rational­
ity and methods of reaching truth. Kant's thought is rather that a 
degree of toleration must characterize ways of life in which pre­
sumed standards of reason and truth can be challenged, and so 
acquire the only sort of vindication of which they are susceptible. 
The development of reason and of toleration is interdependent 
.. . Practices of toleration help constitute reason's authority."

32 

Now if we take this argument of Kant's seriously, as I propose 
we should, then toleration becomes a something we should value 
independently. Liberals in particular should hold toleration in 
high esteem because it turns out to be implicated in the very 
foundations of liberalism-insofar as liberalism is committed to 
the use of free public reason.33 But the question now is, why 
should regarding toleration as the key to the liberal commitment 
to free discussion and criticism of all standards and judgments, 
lead to toleration being accorded any independent value in cir­
cumscribing relations with nonliberal minorities? Why not think, 
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!nst~ad, th~t free public reason helps to establish the principles of 
JUSt1ce, which then become the basis of those relations? 

The answer has, I think, to do with the fact that relations 
with no~liberal minor~ties_ involve disputes in the realm of public 
rea~on _itself. _To p~t 1t differently, the public sphere of liberal 
society 1s one m which many fundamental disputes have not been 
resolved. Indeed, it is a defining characteristic of liberalism that it 
conceives of that public sphere as one in which the existence of 
di~~g~eement cannot be denied, wished away, or suppressed. My 
cnt1c1sm of the arguments of Rawls, Kyrnlicka, and Fitzmaurice is 
that they want to begin by assuming that there is a common 
established stan_dpoi~t. From that point onwards, differing views 
are treated as d1ssentmg from the received view, and tolerance is 
not possible since relations with dissenters are conducted on the 
basis ~f the_ principles implicit in the established standpoint. 

This claim that relations with nonliberal minorities involve 
disputes in the realm of public reason itself is an important one 
for the argument offered here , and needs to be accounted for 
~ore fully. How can these relations be seen as involving disputes 
'.n the_realm of reason-especially when many of the minorities 
1~ society are_ not at all interested in taking part in the public 
discourse ~f liberal political society? The Amish or (better still) 
the_Hu~tent~s, f~r example, are interested not so much in partici­
patmg m _as m withdrawing from modern society. My contention, 
however, 1s that they are still a part of the realm of public reason. 
To the extent that others are aware of their existence and of their 
ways, the Amish and the Hutterites offer accounts of different 
ways of living and different understandings of what has value. The 
fact that this is not articulated does not alter the fact that some 
alternative views are in the public realm. The worth of the alterna­
tives are in dispute to the extent that others do not join or imitate 
these groups-though, from the perspective of such minorities, 
the fact that the majo~ty'_s ways are not universally accepted sug­
gests that that alternative 1s no less a matter of dispute. 

The absence of a dialogue does not alter the fact that there is a 
dispute and that it exists in the realm of reason. Consider the case 
of the three little pigs: Peter, Paul, and Mary. They went their 
separate ways, Peter quickly building himself a house of straw, 
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Paul-less quickly-a house of sticks, and Mary-very slowly-a 
house of bricks. (Peter wanted instant gratification, while Mary 
looked furthest into the future; Paul was a middle-of-the-roader.) 
When no danger threatened, Peter's course looked the most sensi­
ble, for he was enjoying a sheltered existence, living the good life 
while the others were still laboring in preparation. Had his house 
been able to withstand the wolf's huffs and puffs, Peter's conjec­
ture about the best way to go would have proven right. He would 
have been secure and the others would probably have been eaten 
in their unfinished houses. But he and Paul were wrong and Mary 
was right. Happily, however, the brothers were able to exit their 
wolf-destroyed dwellings and join Mary in her more substantial 
accommodations. Mary had the good grace never to mention her 
brothers' foolishness, but everyone knew what lesson had been 
learnt in this episode.34 

There was a dispute here not because the pigs argued with 
one another but simply because their lives exemplified different 
possibilities. Each possibility was capable of being assessed ratio­
nally at a number of levels. Peter's ends were leisure and comfort; 
his judgment was that they could be satisfied quickly by the cheap­
est means at his disposal. But Mary reasoned that safety was so 
important that it was worth sacrificing leisure and risking the 
short-term perils of shelterlessness to be properly prepared for 
the dangers that would always return. Her thoughts were of trou­
ble and hers were steady, so she was ready when trouble came. 
(Though, of course, if there had been no wolves-or if wolves 
had had weaker lungs-the others may really have chosen more 
wisely.) The point, however, is that ends, and the means of pursu­
ing them, could be compared and evaluated; trade-offs could be 
identified; and risks could be assessed. The absence of dialogue 
does not change this. Example can speak-and reason-as elo­
quently as words. 

In the world of human settlements, relations between liberal 
majorities and illiberal minorities amount to a dispute about the 
nature of the good life to the extent that none is prepared to 
forsake its own ways and embrace one of the alternatives. For as 
long as toleration prevails, and no one tries to compel or manipu­
late the other to live differently, reason also prevails.35 

Now, contrary to this view, it has been argued that a distinction 
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must be made between the kind of toleration that leads to reason 
and the kind that does not.36 Tolerating some kinds of groups will 
not promote reason; and some groups will not be able to contrib­
ute to the promotion of reason unless they are provided with the 
right resources (and so, the objection goes, it is necessary to 
explain what kinds ofresources these are). But this is to misunder­
stand the point being made here. Toleration is not important 
because it promotes reason (or leads to there being more reason in 
the world); the point is not to maximize reason-to have more of 
it in the world. The argument advanced here is, rather, that 
toleration is important because if toleration is forsaken then so is 
reason. A stance of toleration upholds or honors reason since it 
forswears the use of force in favor of persuasion (whether by 
argument or by example). Whether or not it promotes reason is a 
contingent and highly disputed matter. 37 What is important, from 
the liberal point of view, however, is not that reason be promoted 
but that it be honored. 

For this reason it is a mistake to argue, for example, that the 
need to challenge dominant modes of reasoning would seem only 
to justify selective toleration . On this argument, if there are two 
hundred Hare Krishna groups in the country, it might be suffi­
cient to tolerate only ten, from whom enough could be learnt for 
us not to need the others. Similarly, continuing with this argu­
ment, the need to challenge dominant modes of reasoning might 
be better met by promoting some (relatively scarce) illiberal 
groups and discouraging other (more numerous) ones. The mis­
take here, in part, is to think that the way to challenge the domi­
nant modes of reasoning is by allowing the dominant group to 
tolerate selectively. More importantly, however, it is a mistake to 
assume that reason is honored or upheld by giving anyone the 
authority to maximize it-or even to uphold it. 

All this said, however, the problem which arises here for my 
argument is that, if there is no common standpoint from which 
our deliberations begin, how is any kind of moral engagement 
possible between different groups? Surely there must be some 
kind of stable public realm defined by particular normative com­
mitments which make for social unity? The resolution of these 
problems depends on the plausibility of a different kind of ac­
count of the liberal public realm-which I shall now offer. 
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Rather than conceive of the public realm as embodying an 
established standpoint of morality which reflects a desirable level 
of stability and social unity, we should think of the public realm as 
an area of convergence of different moral practices. All societies, 
to varying degrees, harbor a variety of religions, languages, ethnic­
ities, and cultural practices and, so, a variety of moral ideals.

38 

The public realm is the product of interaction among these vari­
ous ways. Indeed, it is a kind of settlement reflecting the need of 
people of different ways to develop some common standards by 
which to regulate their interaction-given that interaction is un-

avoidable. 
This settlement might be thought to amount to something like 

what Rawls calls a modus vivendi, but this would be a mistake. A 
modus vivendi is an arrangement which is the product of political 
bargaining: it is a kind of consensus founded on a balancing of 
the power of different group interests.39 The settlement I have in 
view is not a balance of power. It describes something much more 
like the rules of the commons which have arisen and developed 
over time to deal with interaction between communities in areas 
where property rights do not exist and there may be conflicts 
over the use of common resources . In practice, "tragedies of the 
commons" are often averted by networks of agreements establish­
ing rights of use. 40 The reason this amounts to more than a 
balance of power is that the agreements reached are not merely 
compromises made by groups (or their representatives) with one 
another. Agreements or understandings reached between individ­
uals and groups come to be accepted (or internalized) as more 
basic norms governing social relations. The product over time is a 
commons which acquires the character of a public space without 
a sovereign power-unowned but governed by norms which cir­
cumscribe behaviour within it. 

My suggestion is that the same process can account for how a 
public sphere emerges out of the interaction among groups or 
communities whose differences lie less in their conflicting interest 
in land-use than in their differing moral beliefs. The commons 
they share an interest in preserving is not land or some other 
natural "common pool resource" (to use Elinor Ostrom's termi­
nology) but civility and civil life. This moral commons has always 
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been important because isolationism has seldom been an easy or 
attractive option for communities. Interaction has been made 
necessary by a range of circumstances from the need for trade, to 
the desire to marry outsiders-members of other communities. 
This has required the development of standards to regulate inter­
communal conduct; but it has also produced changes within com­
munities which have had to develop norms or laws regulating 
relations with welcome intruders-be they merchants or sons-in­
law. Communities have thus to strike a balance between retaining 
their own practices and moral ideals and compromising them in 
order to enter the public realm of civil life . 

In the end, a public realm is created even if some groups 
consider isolation a viable option (though "isolation," it ought to 
be noted, is here a matter of degree) .41 But what has to be 
recognized about this public realm is that it is the product of a 
convergence which produces a stability and social unity that falls 
short of the permanence or durability many thinkers seek. What 
we have here is a form of social order whose underlying character­
istic is toleration, even though it is not the result of any attempt 
to produce such an order. But it lacks the social unity that would 
come only with an attempt to articulate and institutionalise ( or 
entrench) the values thought to be dominant in the public realm. 

Political philosophers such as Rawls have thought it important 
to articulate and institutionalize these values to secure social unity 
because they look to treat these values as the basis of the legiti­
macy of the state: "What is needed is a regulative political concep­
tion of justice that can articulate and order in a principled way 
the political ideals and values of a democratic regime, thereby 
specifying the aims the constitution is to achieve and the limits it 
must respect." 42 This conception, in Rawls's view, not only pro­
vides a shared public basis for the justification of political and 
social institutions but also helps ensure stability from one genera­
tion to the next. 43 

My point is that stability and social unity in this sense can only 
be bought at the cost of toleration. This is because articulating a 
political conception of justice, and presenting it as the first princi­
ple governing conduct the public realm, subordinates toleration, 
entrenches a particular comprehensive moral conception, and 



86 CHANDRAN KUK.ATHAS 

excludes certain moral ideals as unacceptable. Given this choice 
between social unity and greater toleration, I would argue that we 
should opt for greater toleration. The question, of course, is why? 

IV. OBJECTIONS AND SOME REPLIES 

It might be worth indicating at the outset what kind of argument 
it is that I am adva ncing for toleration, before going on to detail 
what toleration might amount to in practice, and why such forms 
of toleration should be thought defensible against a number of 
objec tions . 

Al though the skeptical temper will be evident in much of what 
I have said a nd will have to say, the argument offered does not 
rest on skepticism.44 Nor does it rest on the kind of epistemic 
abstinence advocated by Thomas Nagel in his discussion of the 
problem of "Moral Conflict and Political Legitimacy." 45 Nagel 
suggests that, in the defense of the political legitimacy of a set of 
institutions, we seek agreement based on "a kind of epistemologi­
cal restraint," captured by the distinction that must be recognized 
between what one believes to be true and what is true.46 Out of 
this Nagel seeks to derive institutions which uphold a certain level 
of toleration . My argument, however, is that a commitment to 
discovering what is true about the good life or about proper moral 
practice requires a social order whose fundamental disposition is 
to toleration. Toleration is the condition of rational inquiry and 
therefore of moral inquiry. 

What, then, will toleration amount to in practice? The answer 
to this question is shaped not only by my claim about the funda­
mental importance of toleration but also by the understanding of 
the public realm I have put forward-one which sees the public 
realm as the result of a convergen ce of moral practices. On my 
understanding, the public sphere is, firstly, not stable because 
the inte raction of different ways of life may shift the points of 
convergence a nd, secondly, not coextensive with the state. To put 
it differently, the public sphere of civil society does not end at 
the boundaries of the state. Indeed, there are , in a sense, many 
(overlapping) public realms representing settlements where dif­
ferent practices have converged on particular standards to govern 
social interaction. The state does not subsume civil society. 
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In practice, then , there would be a very considerable measure 
of toleration in such a society because groups with "intolerable" 
practices would have the option of withdrawing from the wider 
moral community. Of course, the price of maintaining such prac­
tices may be very high, since withdrawal is neither costless nor 
easy. Moreover, the pressures to enter the moral community would 
be considerable given the possibility not only of moral criticism 
from other communities but also of inducements for members to 
defect from communities whose practices they find harmful or 
obnoxious. (The evidence of interaction between cultural com­
munities and the wider society bears this out. The Amish, for 
example, experience varying rates of defection across the country 
and also have integrated into local socie ty to varying degrees.) 

Nevertheless, there would in such a society be (the possibility 
of) communities which bring up children unschooled and illiter­
ate; which enforce arranged marriages; which deny conventional 
medical care to their members (including children); and which 
inflict cruel and "unusual" punishment. All of this is possible in 
the name of toleration. Yet, if this is what toleration might lead 
to, is it defensible? 

There are at least four initial objections that need to be consid­
ered. First, this level of toleration in effect condones the oppres­
sion of internal minorities (minorities within minority communi­
ties), and of the weakest members of such communities in 
particular. It risks turning society into a "mosaic of tyrannies. " 47 

Moreover, the fact that individuals may take the option of exit 
from the oppressive minority community is insufficient to ensure 
any kind of freedom from oppression since it is precisely the most 
vulnerable members of such communities who would find exit 
most difficult and costly. 

Second, even if toleration is regarded as the basis of rational 
inquiry and, therefore, of moral inquiry, this does not establish 
any more than a requirement for a minimal level of toleration. 
Indeed, it could be argued that moral inquiry would be better 
served if institutions recognized certain rights of internal minori­
ties which would enable all individuals to take part in the moral 
discourse of society. 

Third, what of individuals who choose to reject the authority of 
the wider society or the state and withdraw into communities as 
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small as a single family ( or individual)? Are they not lice~sed, 
under the present defence of toleration, to reject the authonty of 
the law and to do entirely as they please? 

Fourth, this understanding of toleration does not allow us to 
recognize political society as a kind of moral c_ommunity. _It does 
not admit that a society as a whole (encompassing many different 
communities) may have certain important shared moral standards 
which help to define it, and which may legitima~ely be impo~ed 
on those who deviate from them. The understanding of toleration 
here, it might be argued, weakens political society._ . . 

Let me consider these objections in turn, begmnmg with the 
objection that this kind of toleration condo_nes the oppression _of 
internal minorities. The objection is a senous one because sig­
nificant harms can be inflicted (by the dominant powers in the 
group) on the most vulnerable members of a minority commu­
nity-usually, women, children, and dissenters. In some cultt'.ral 
groups, girls are forced to suffer clitoridectomy-:--an o_perat1on 
which, as Amy Gutmann has rightly observed, may m typical prac­
tice qualify as a form of torture.48 In others, children may be 
denied blood transfusions in life-threatening circumstances; and 
religious dissenters may be forced to adopt the community re_li­
gion on pain of expulsion into an outside world they cannot easily 

f · 49 
enter. These are clearly cases o oppress10n. 

Yet if the concern is oppression, there is just as much reason to 
hold (more) firmly to the principles of tolera~ion-sin~e t~e 
threat of oppression is as likely to come from outside the mmonty 
community as it is from within.5° Consider, for example, the br~tal 
suppression of the Baha'i in postrevolutionary Iran_; or the takmg 
of children from Aboriginal families by the Australian state-~ot 
to mention the horrific crimes of persecution against the Jewish 
people in this century in particular. Indeed, the history of oppre_s­
sion is to a large extent the story of the pursuit of the heretic 
through the ages by established authorities.

51 

Furthermore, we should be wary of conceding to established 
authorities the right to intervene in the "intolerable" practi_ces of 
minorities because there is little assurance that the power will not 
be abused. For one thing, minorities have often been demonized, 
with horrible practices attributed to them in order to justify perse­
cution. Other peoples have constantly been accused of a variety 
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of barbarous vices, from cannibalism to incest, on the flimsiest 
evidence. Thus the ancient inhabitants of Ireland were described 
as cannibals; and in medieval Europe Jews were accused of de­
vouring Christian children.52 

Even in cases where there is clear evidence of terrible practices, 
however, there is good reason not to give established authority the 
right to intervene. First, persuasion is always preferable to force, 
morally speaking, so it would be better to allow the effects of 
interaction between peoples and communities of different moral 
outlook to work towards the elimination of dubious customs.53 

Just as missionaries sought to convert other peoples to Christian­
ity, there is no reason why individuals should not seek to convert 
people away from customs they regard as barbarous. This would 
be preferable to imposing the moral principles of the dominant 
society-even if those principles are the product of sustained 
reflection on one's consideredjudgments.54 

Second, conversion through persuasion is often more effective 
since it seeks to have people internalize new moral notions rather 
than simply comply with them. Force, on the other hand, can lead 
to greater resistance on the part of the group as a whole against 
the impositions of outsiders. Elites within the group can assert 
that the practice under threat is central to the group's identity or 
way of life ( even if it's not); and the victims of the practice may 
even rally behind the leadership in solidarity. Thus, we find sup­
port among Kenyan and Sudanese village women for clitoridec­
tomy in defiance of central governments and urban elites.55 

And thirdly, conversion through persuasion is not as damaging 
to or dislocating of group life as invasion by an external power. 
Now this may well leave within the wider society a number of 
cohesive but oppressive communities: islands of tyranny in a sea 
of indifference. Against this, however, I would maintain that the 
decentralization of tryanny is to be preferred. One reason to 
prefer it is that while all power tends to corrupt, absolute power 
corrupts absolutely. 

Yet while it may be granted that there is a strong case for 
toleration, there is still the second objection that this does not 
establish more than a need for a minimal level of toleration. And 
moral inquiry might be better served by the according to all, 
including internal minorities, of certain minimal civil rights-
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such as, say, freedom of worship and liberty of conscience, as well 
as basic entitlements to education-whose violation would not be 
tolerated by the dominant society. The first reply to this objection 
is that it still presupposes that some ultimate moral authority is 
both desirable and feasible. This presupposition is not defensible 
for reasons already discussed. For one thing, we have no assurance 
that the dominant authority will not abuse its moral authority to 
persecute dissenters. In morality, as in politics, there should be a 
separation of powers. For another, a unitary system of morality is 
not appropriate in a society of conflicting moral standards. 

A second reply to this objection is that if liberty of conscience 
is taken to be of fundamental importance, then it demands not 
only that dissenters be respected but also that those who wish to 
remain loyal to their traditions or practices equally be respected. 
Just as dissenters should be free to dissociate themselves from 
beliefs and practices (and so, communities) they cannot in good 
conscience embrace, so should communities be able to dissociate 
themselves from those who do not wish to conform to their ways, 
and whom they cannot, in good conscience, tolerate. 

A third reply to this objection is that a more extensive list of 
basic civil rights (including rights to education, for example) does 
not in itself necessarily serve to open up moral dialogue and 
further moral inquiry. On the contrary, it places significant limita­
tions on this process by denying to some the right to practice what 
they can now only preach. For example, if the Pueblo Indians 
were required to tolerate (Christian) dissenters this could mean 
not so much opening up dialogue between Pueblo and Christian 
traditions as closing down the Pueblo voice. 

Against this, however, it may be argued that groups like the 
Pueblo do not need to practice what they preach in order to enter 
into a moral dialogue. Illiberal groups can question liberal norms 
without having actually to act in illiberal ways-say, by engaging 
in debate. In the Pueblo case, requiring them to tolerate Christian 
converts need not lead to the closing down of the Pueblo voice 
(which is, here, the voice of traditional religion Pueblo) since the 
majority would still dominate. And if this means that more of the 
traditional Pueblo might be converted to Christianity, this surely 
is to the good since it would amount to no more than the victory 
(through proselytization) of reason. 
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Here, a number of things need to be said. The first is that, 
important though debate may be, it is not always an adequate 
substitute for demonstration through practice. This is all the 
more so when the subject of dispute is how one should live. Not 
all people are capable of articulating their reasons for thinking 
their way of life is better-or even just better for some. (Nor, for 
that matter, are all capable of articulating their reasons for regard­
ing some influences as malign or corrupting.) Indeed, they may 
not be aware of many of the advantages (though also, of course, 
disadvantages) of their practices simply because these are side­
effects which have not much to do with why they prefer to stick to 
their ways.56 Nonetheless, in being able to live a particular way of 
life they may be quite capable of demonstrating (intentionally or 
not) its merits. Some need to practice in order to preach. 

The second thing is that, if one is to demonstrate through 
example the worth of a particular way of living, it matters enor­
mously whether or not one can live in that way or only live (what 
one regards as) some compromised version. The Pueblo, in this 
regard, may feel that accepting Christian dissenters in their midst 
requires that they change their way of life and live a compromised 
version. How can they demonstrate the virtue of their ways (partic­
ularly to their children) if they cannot live it-especially if they 
are required to associate with dissenters who repudiate important 
aspects of Pueblo life? This would be like requiring Christians to 
offer adherents of the Jewish faith not just the freedom to practice 
and proselytize elsewhere but the right of reply in church. To be 
sure, such a debate within the church may serve to enlighten, but 
it would surely not be unreasonable for the church to say their 
concern is not debate but worship, and that those who find their 
forms of worship wanting (or are curious about alternatives) 
should look elsewhere? (People could then also compare unlike 
with unlike.) The Pueblo would, equally, be quite reasonable if 
they left their members free to seek out alternative ideas and ways 
but refused to to allow proselytizers to enter and preach within 
their communities. 

A third point that must also be made here, however, is that 
none of this implies that some groups such as the Pueblo may not 
do better-for their culture or for their present members or for 
both-by being more liberal or tolerant of internal dissent. The 
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argument put forward here is not that isolation and intolerance 
of internal dissent necessarily promote the triumph of superior 
ways of living. The claim is, instead, the weaker one that requiring 
internal tolerance does not necessarily make it more likely either. 
More than this, however, it is also to say that, while it is surely 
right that the solution to a problem is more likely to be found if 
different answers compete openly, we do not improve our chances 
of finding that solution by decreeing that every answer must have 
a particular structure or be reached using a particular methodol­
ogy. This stricture holds even against the demand that every 
answer or methodology at least be the product of open debate 
and criticism. In science, openness and criticism is important, but 
science would be the poorer if theories arrived by unconven­
tional-indeed, unscientific-methods could not be heard until 
modified to conform to the dominant view of what constitutes 
science. In science there are many authorities; and there must be 
authorities if scientific investigtion can proceed without endless 
debate . If there is an ultimate authority, however, that determines 
what is acceptable or what is true, science is lost. 

In a liberal society, similarly, there are many authorities govern­
ing a multitude of practices or ways of life-many of them com­
peting alternatives. Such authorities are needed if those ways are 
to be lived without endless debate. If there is an ultimate author­
ity, however, that determines what ways are morally acceptable, 
liberalism is lost. 57 

Yet if we tolerate communities of people who reject the author­
ity of the wider society, runs the third objection, what is to prevent 
individuals from unilaterally rejecting all authority and withdraw­
ing into communities of one-or perhaps, communities compris­
ing only a single family? In reply to this concern, I would concede 
that this is, in principle, quite possible. The cost of such a move, 
however, would make this extremely unlikely since the individuals 
or families "seceding" in this way would, in effect, sentence them­
selves to the status of "outlaw." In repudiating the authority, they 
would deny themselves the protection of any legal community. 
That outlawry has, historically, served as a particularly severe form 
of punishment indicates that this is not a very likely outcome of 
strong principles of toleration.58 

This objection is worth considering, however, because the reply 
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to it helps to bring out an important point. This is that there is 
already a substantial pressure toward conformity exerted by the 
fact of human interdependence. Short of the use of force, dissoci­
ation is the most powerful threat a community can make against 
an individual. Those who wish to "go it alone" will not survive 
unless they can persuade others to join them ( or not to defect) . 
The fewer people they can attract to their community, the less 
likely they are to survive. The more they can attract, the less 
reason there is not to tolerate them. This holds not only at the 
individual level but also at the group level. The likelihood of 
particular communities seceeding or withdrawing from the larger 
political society and rejecting its authority is small because, usu­
ally, the costs are too high and the gains insufficient.59 

This brings us to the final objection: that such an understand­
ing of toleration weakens political society. It is all very well to 
tolerate minorities, but unless certain minimal moral standards 
are enforced, there cannot exist a single polity. There will be only 
a patchwork of interdependent communities rather than a unified 
political order. This objection is well founded. The greater the 
diversity of cultural groups with independent moral traditions 
within a polity, the less the extent of social unity within that 
political society. If the moral coherence of a political society is to 
be preserved, greater social conformity will be required. 

This objection may take the form of the following challenge, 
which deserves to be addressed. 60 If it is legitimate for illiberal 
subgroups to prevent their own members from forming liberal 
subgroups within that minority, why is it not legitimate for liberals 
to prevent illiberal subgroups from forming in their midst? It 
would, after all, "seem inconsistent to prohibit liberals from doing 
what you allow illiberal groups to do. " For example, if the tribal 
council of the Pueblo Indians has the authority to demand of its 
members (including those who have converted to Christianity) 
that they adhere to the tribal religion as a condition of member­
ship, why should not the liberal state be able to say to the Pueblo 
(or to the Amish, or to any other such group) that they should 
abide by liberal norms (which allow freedom of religion) as a 
condition of membership in liberal society. In essence, why should 
liberals not be able to impose liberal norms on their own mem­
bers just as illiberal subgroups may? 
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The first part of the answer to this objection is to acknowledge 
that what is sauce for the goose must indeed be sauce for the 
gander. If illiberal subgroups should be free to require conformity 
(or face expulsion) the same should hold for liberal subgroups. 
But the rest of the answer requires a closer look at what is the 
liberal group in question. If the liberal group is another associa­
tion such as the Pueblo or the Amish they would be as entitled to 
require conformity to their liberal strictures as the latter two 
would be to require conformity to their illiberal ones. But when 
the group in question is the state or the larger society of which 
these subgroups are a part, matters are importantly different. For, 
as I have said at the outset, there is no reason to begin by assuming 
that there is an established "we" in the form of the state which 
possesses the authority to determine how far to tolerate dissenting 
groups within its midst. That is the model of toleration which is 
being rejected here. 

Moreover, the state is not a community in the same way that 
the Pueblo or the Amish societies are. It is much more of an 
association of associations. More importantly still, it is not an 
association of like associations but of diverse associations. It is not 
for the state to determine what forms-or form-the associations 
which comprise it will take. The state is a political settlement 
which encompasses these diverse associations; but it is not their 
creator or their shaper. This holds all the more strongly if the 
state is claimed to be a liberal state. The liberal state does not take 
as its concern the way of life of its members but accepts that there 
is in society a diversity of ends-and of ways in which people 
pursue them. It does not make judgments about whether those 
ways are good or bad, liberal or illiberal. 

Yet what if the dissenting groups are not groups like the Pueblo, 
who were already settled in the land when the state's sovereignty 
was asserted? Suppose that the groups in question are immigrants 
to the society, or members of the settler society which formed 
the state in the first place. These groups are not "involuntarily 
incorporated minorities" but members of the liberal society. Why 
can a liberal group like the state not impose liberal norms on its 
own members or on voluntary migrants? 61 Why should the liberal 
state not prohibit its voluntarily incorporated members from 
forming illiberal subgroups? 
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There are two answers to this set of questions since two kinds 
of dissenting groups are being identified. With regard to dissent­
ers who have not withdrawn from mainstream society but are 
dissatisfied with the decrees of the liberal state to which they 
belong, Kymlicka has suggested that the state must have the au­
thority to enforce liberal norms. In the case of Mozert v. Hawkins, 
for example, in which parents sued Tennessee schools for teach­
ing children about matters which ran contrary to their own Chris­
tian beliefs, should the state not be able to uphold the inculcation 
of liberal standards? In this instance liberals are trying to impose 
their views on their own members, who have converted to an 
illiberal brand of fundamentalism. There is no reason to think 
that such individuals should be treated as a separate group with 
whom a separate settlement should be sought, since they have not 
sought to exit from the mainstream of society. And to regard them 
as separate on the basis of their declaring themselves to be born­
again Christians who no longer are a part of that group called 
liberal society would be unwarranted. (After all, the tribal council 
of Pueblo society are not required to regard the Pueblo dissenters 
as a separate group with whom some accommodation must be 
made.) Surely liberals should be able to say to these Christian 
dissenters: "adhere to our beliefs or leave?" 

In reply to this argument I would say, first, that once again a 
great deal turns on whether the membership the dissenters are 
invited to leave is a liberal subgroup or the state. If the subgroup 
wishes to remain constituted as a group upholding liberal values 
and to dissociate from those who reject such values, there is no 
reason there should not be a parting of the ways with Christian 
dissenters. If we are talking about the liberal state, however, it is 
not for the state to determine what values its members must 
accept. Second, from the standpoint of the state, the members of 
the Pueblo community are no less members of the society-in­
deed, as much so as are the Christian parents in the case of Mozert 
v. Hawkins. (Which is, again, why it does not make sense to think 
of the state as another liberal group like the Amish or the 
Pueblo-who are all American subjects.) Third, in the case of 
Mozert v. Hawkins itself the dispute arose because the parents in 
question wished both to accept schooling provided by the state 
and to reject (a part of) the content. More significantly still, the 
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parents wanted to raise their children to live in mainstream soci­
ety and yet shield them from its corrupting influences. If they had 
wanted to achieve this by withdrawing from the state's influence 
(and, perhaps, reconstituted themselves in communities with 
other like-minded people) there is no reason to think that they 
have any less claim to do so than the Pueblo have to living 
separately. The fact, however, is that-as is always the case with 
the exit option-doing so is costly and the likelihood of people 
thus withdrawing is small. The parents, in this particular case, did 
not seek to pay the price of withdrawal from the community but, 
rather, hoped to change the community's rules in their favor.

62 

Nonetheless, if they had wished to withdraw and form an illiberal 
subgroup they should, in principle, be as entitled to do so as the 
Pueblo. While they may have no claim to be subsidized by the 
state or wider society, there is no reason why that withdrawal 
should be refused toleration because the group is illiberal. 

This brings us , however, to the argument that a distinction 
needs to be made between the Tennessee Christians and the 
Pueblo since the first are members of the settler society which 
formed the society in the first place, while the Pueblo were invol­
untarily incorporated. Those who-like immigrants-are volun­
tary members are under a greater obligation to abide by society's 
norms; it is thus more legitimate to impose liberal norms on 
original settlers and immigrants than it is to impose them on 
indigenous peoples. The problem with this view is that it is vulner­
able to the standard objections raised by David Hume against the 
argument that we have obligations founded on consent. While 
consent, or voluntary entry into an ongoing practice, may indeed 
generate obligations, this does not establish what is consented to. 
Nor does it establish the obligations of descendants who did not 
voluntarily enter into any agreement or arrangements. Children 
are clearly involuntary immigrants. 

Even if we were to leave aside the moral effects of generational 
transition, however, it is difficult to argue that first generation 
immigrants are necessarily voluntary joiners in their new societies. 
Some may be refugees who are simply relocated; others, in more 
extreme cases, may- be slaves (as were a large percentage of the 
early American settlers) or transported convicts (as were a large 
percentage of the original Australian settlers). If voluntary mem-
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bership is to be made the basis of the legitimacy of the authority 
of the state over members then a sizable proportion of the citizens 
of the United States, for example, have no reason to recognize 
the authority of the government.63 

The immediate point of all this is to say that there is no 
justification for distinguishing between involuntarily incorporated 
groups a?d original settlers or voluntary immigrants in an attempt 
to establish the scope of the authority of the state. If the state 
possesses authority, it has it over all its members. The larger point, 
however, is that the state should not be viewed as a group in the 
way that other associations are. To be sure, the state is a commu­
nity of sorts, but as a community of communities its concern is 
with the terms of association among the different groups and not 
its own claims as a group. Thus to assert that a liberal state should 
have as much right to impose liberal norms on its members as 
groups within in have to impose illiberal norms on theirs is a 
mistake. It would be like saying that an association of households 
(say, in a neighborhood association) must have the same right to 
impose partic:ular requirements on its members as each house­
hold has of imposing particular demands on its inhabitants. 
. _The image of the state as a settlement among different groups 

hvmg under an arrangement of mutual toleration appears, how­
ever, to present political society as a kind of international society. 
International society, Michael Walzer has suggested, is essentially 
a maximally tolerant regime; and the doctrine of sovereignty is 
essentially a doctrine of toleration. The question is, he asks, do 
we want to make domestic society more like international soci­
ety?64_ In that kind of society, all groups are (ideally) of equal 
standmg and every negotiated settlement is a point along the way 
in the practice of society; and we celebrate key moments of the 
settlement-building monuments if necessary to mark these mo­
ments in a society's history. There is a settlement because there is 
a society-which is something much thicker than international 
society. In this circumstance, when newcomers arrive, the question 
"should 'we' tolerate 'them'?" is not an avoidable question. 

In response, I would argue that, if the image of a society of 
mutual toleration presents domestic society as a kind of intema­
~io~al soci_ety, this is because that is indeed what domestic society 
IS hke. It IS much more like international society than has, per-
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haps, been conceded. My concern is to argue that it should be 
recognized and accepted as such and that demands to view it 
as something "thicker" should be resisted. This means resisting 
demands that the central authority take an active interest in 
shaping or constructing society to ensure that the communities 
which comprise it conform to particular substantive values. It 
also means taking a more skeptical attitude towards established 
political authority, regarding it as (at best) not much more than 
the outcome of compromise among different peoples, with differ­
ent ways, who have to find terms under which to coexist. 

When such settlements have been especially enduring, people 
have often been inclined to attach greater significance to them­
and to look for some deeper basis on which social unity rests . 
(Sometimes such a basis is identified in an effort to construct a 
social unity that will endure.) The appropriate attitude towards all 
this, I suggest, is one of Humean skepticism: an attitude which 
sees that particular political arrangements are typically the out­
come of usurpation or conquest; and that arguments setting out 
to establish them on some loftier basis are to be viewed with 
suspicion, since they usually reflect some partisan interest-al­
though we should be no less suspicious of "violent innovations" 
which threaten the stability of government and, thus, the peace 
and stability of society.65 Hume rightly noted that, "as human 
society is in perpetual flux, one man every hour going out of the 
world, another coming into it, it is necessary, in order to preserve 
stability in government, that the new brood should conform them­
selves to the established constitution, and nearly follow the path 
which their fathers, treading in the footsteps of theirs, had 
marked out to them." 66 To the extent that this is so, there is an 
issue of whether "we" should tolerate newcomers if the peace and 
stability are in danger. But this has not much to do with the 
"thickness" of domestic society. While we may not be able to avoid 
the question of whether we should tolerate newcomers, we can 
certainly answer it in the affirmative. Unless they threaten "violent 
innovation ," there is no reason not to let them go their own way. 

My general response, then, to the concern that the understand­
ing of tolera tion advanced here (in forswearing the establishment 
ofliberalism as a comprehensive ideal regulating group life) weak-
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ens or reduces social unity is to say that we should be less con­
cerned about social unity in the polity. 67 If the choice is one 
between toleration and establishment, so much the worse for 
establishment. In this regard, my approach to the whole question 
of the foundations of a multicultural society differs from that of 
theorists such as Will Kymlicka, for whom social unity is a pressing 
problem for liberal political theory. Kymlicka's response to the 
problem has been to develop a comprehensive liberal philosophy 
of multicultural citizenship, dealing with illiberal minorities who 
dissent from the established standards with a considerable mea­
sure of toleration since he is reluctant to impose liberalism on 
minority cultures. 68 

My approach to the question differs from this inasmuch as I 
wish to return toleration to a more central place in liberal theory. 
For Kymlicka, "if two cultures do not share basic principles and 
cannot be persuaded to adpt the other's principles, they will have 
to rely on some other basis of agreement, such as a modus vivendi." 
In cases where the minority culture is illiberal, this may mean an 
arrangement similar to the sort that I propose; but this, he argues, 
"would be a compromise of, not the instantiation of, liberal princi­
ples." 69 My contention, however, is that it is an instantiation of 
liberal principles, for at the core of liberalism is the idea of 
toleration. In a liberal settlement among groups with different 
ways of life, the illiberal groups which are tolerated are illiberal 
precisely because they are intolerant. In some respects, we do not 
have any trouble accepting this: although we think there should 
be toleration of different religions, we do not expect each religion 
to be itself tolerant. Thus, while Christians should allow Muslims 
to worship God as they see fit, this does not mean that they should 
tolerate Muslim worship in their churches. What is contended 
here is that this understanding should be generalized to cover 
cultural communities more broadly. 

My hope, then, has been to show that, however much liberalism 
may turn out to recommend compromise among different ways of 
life, that recommendation is not in itself a compromise of liberal­
ism. It is a recommendation rooted in the ideal of toleration; and 
that toleration, as Burke might have put it, is not a "connivance" 
but a principle which lies at the very heart of liberalism. 
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NOTES 

Earlier versions of this chapter were presented at the Institute for Hu­
mane Studies Summer Fellows' Seminar; to the Department of Philoso­
phy at Bowling Green State University; and at the 1995 meeting of the 
American Society for Political and Legal Philosophy. I am grateful to 
these audiences for discussion and criticism, and in particular to my 
commentators at the NOMOS meetings, Michael Walzer and Adeno 
Addis. I wish also to thank for their helpful advice Brian Beddie, Hans 
Eicholz, Jacob Levy, David Miller, Don Morrison, Emilio Pacheco, and 
Ian Shapiro. I am especially grateful to Will Kymlicka for his detailed 
comments and criticisms, many of which deserve a fuller and better 
response than I have been able to offer here. 
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RESPONSE TO KUKATHAS 

MICHAEL WALZER 

There are many different actual and imaginable regimes of tolera­
tion. Professor Kukathas invites us to consider the possible virtues 
of a regime in which there is no "common standpoint of morality" 
that governs the political decision to extend or deny toleration. 
There is, then, no individual or institutional agent occupying such 
a standpoint and making such decisions. And so there are no 
decisions at all, or no authoritative decisions, only a process of 
mutual adjustment and accomodation among the groups or com­
munities that constitute the larger society (if that's what it is). No 
sovereign One tolerates the Others; they all tolerate one another. 
The different communities coexist, constantly negotiating and 
renegotiating the terms of their coexistence. These negotiations 
produce not one but a series of practical moral convergences, a 
series of "settlements," each of which, in its time, determines 
everyday practices in this or that area of social life. Commerce is 
the most obvious example. 

We might say that the communities discover their "overlapping 
consensus," but this consensus is always unstable, since new com­
munitiesjoin the negotiations (immigration to the country where 
all this is taking place is unrestricted) and old communities 
change, revising their views, reforming their own practices, with­
out reference to the previous "settlement." The settlements can 
only be enforced within limits; coercion must stop as soon as the 
deviant community opts for withdrawal from the larger society 
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and from whatever advantages the most recent negotiations had 
produced. This does not require a geographic removal; any com­
munity, like any household, that makes itself self-sufficient, can, as 
it were, secede in place, freeing itself from the rules to which 
everyone else is still committed. Its members can exit, for exam­
ple, from the common markets. They would then exchange goods 
and services among themselves in any way they pleased-or in 
any way that th e dominant members pleased. 

Kukathas writes about this regime of toleration as if it doesn't 
ye t exist, as if he is making a radical proposal. But it seems to me 
(and now, in the revised version of his paper, to him as well) that 
the regime he describes with conditional verbs already exists. 
International society is a regime of that sort, a maximally tolerant 
regime, where all the presumably intolerable practices that Kuka­
thas lists are in fact tolerated .1 Indeed, in international society, 
the radical innovators are not people like Kukathas who want to 
extend toleration: for it is hard to imagine that it could be ex­
tended much further than it already is. The innovators are people 
who want to restrict it, to establish and enforce a set of rules 
that derive from a "common moral standpoint." The standard 
argument against any such establishment and enforcement is ex­
actly Kukathas ' argument: that the existence of oppressive com­
munities, "islands of tyranny in a sea of indifference," is preferable 
to the centralized tyranny (of a world state) that would be neces­
sary to end the oppression. 

Sovereignty is a doctrine of toleration-an especially effective 
doctrine since it doesn't depend on individual forbearance or 
respect for difference. In the society of sovereign states, toleration 
is institutionalized, and the costs of intolerance (as a policy, since 
it remains costless as an idea or a feeling) are raised very high 
indeed. Now moral crusaders have to be prepared to muster 
armies, cross borders, and shed blood. They are disconcertingly 
ready to do this but not often capable of doing it. The dominant 
rule in international society is therefore nonintervention, which 
can be interpreted as practical toleration. 

But toleration is not absolute even in international society. 
There are limits, at least in principle, that reflect, I suppose, a 
certain moral convergence or settlement. Hence the practice, 
ragged and incoherent as it is, of humanitarian intervention, whose 
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standing in the lawbooks suggests that massacre and "ethnic 
cleansing," while they may in fact be permitted, are not strictly 
speaking tolerated. Actions that "shock the conscience of hu­
mankind" should be stopped. The use of military force against 
their perpetrators by any member state (the international equiva­
lent of citizen's arrest) is morally and legally allowed, perhaps 
even required. But the requirement is an imperfect duty, which is 
to say, no one's duty in particular, so in fact the brutalities and 
oppressions of international society are more often denounced 
than interdicted. I think that Kukathas is prepared to accept a 
similar outcome in his own regime of toleration (though even 
his state would probably intervene in communal life to stop a 
massacre). 

And yet the limits putatively maintained by humanitarian inter­
vention are modest indeed; they are minimalist limits. Advocates 
of an international Bill of Rights have a considerably more restric­
tive set in mind. They would make international society into 
something very close to the liberal domestic society that Kukathas 
criticizes. The question that his criticism poses, then, is best stated 
like this: do we want instead to make domestic society into some­
thing much more like the already existing international society? 

My own inclination is to defend the difference between the two 
societies or, perhaps better, to argue that it isn't an eradicable 
difference; it arises out of and is manifest in a profound asymme­
try between the two. There is one international society (in the 
contemporary world) and many domestic societies. The oneness 
has to do with the virtual absence of a common history and 
culture: member states participate equally in international society 
because none of them has to adapt to someone else's rules and 
practices. The manyness has to do with what we might think of as 
the absolute presence of particular histories and cultures, which 
necessarily have differentiating effects. And yet none of the many 
different domestic societies comes close to Kukathas's ideal, none 
even among those (a growing number) with populations made up 
of diverse groups. Why not? 

Kukathas's ideal is a domestic society all of whose constituent 
groups have exactly equal standing in a very special sense, which 
no theory of equality has yet described: it is as if they had all 
arrived on the ground, in the country, simultaneously, and then 
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participated actively and equally in the negotiated settlement of 
common rules and social practices. Or, since they didn't in fact 
arrive simultaneously, it is as if every negotiated settlement is 
purely provisional, subject to immediate renegotiation whenever 
a new group arrives. But the second "as if" is no more plausible 
than the first, and the whole picture mistakes what it means to 
"settle" on a set of rules and practices. 

In reality, every settlement is or is on its way to becoming a way 
of life. Important things are at stake here; the negotiations take 
place over a very long period of time; they represent the gradual 
shaping ofa common life-at least, a common political life. Their 
participants come to value the rules and practices that they slowly 
settle on; they want the settlement to endure; they want to pass 
on their ways of doing things (soon: their customs and traditions) 
to their children and grandchildren. So they celebrate the key 
moments of the settlement process; they mark off holidays and 
design ceremonial reenactments of crucial events (the moment 
when everyone took the sacred oath, say, or signed the covenant, 
or accepted the constitution); they write histories, build monu­
ments, require the study of foundational texts, give to their prac­
tices and institutions the qualification of goodness. The result of 
all this is that every domestic society develops a "common moral 
standpoint," a set of shared understandings that is much thicker 
than that of international society, even if it is (as it always is) 
internally disputed, uncertain in its extent and coverage, allowing 
room at the margins for deviant or simply diverse practices. Reli­
gious difference and cultural pluralism are entirely compatible 
with this kind of commonality: indeed, they are likely to make for 
social conflict and civil war without it. 

Then, when a new group arrives from abroad or rises to visibil­
ity from within, the question that Kukathas wants to exclude is 
necessarily posed (one might say: it poses itself): "Should we 
tolerate them?" This question, quite rightly, gets answered in dif­
ferent ways. The answers depend on what the way of life that we 
have constructed is like and on what their social practices are 
like. Some minimalist version of toleration probably ought to be 
required of all regimes and, similarly, a minimalist set of con­
straints on toleration. But considerable room is sure to remain, 
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however these minimums are described, for maneuver and negoti­
ation: here we can decide how much of our way of life they will 
have to accept and how much of their way we will respect and 
allow. (The pronouns are important; I have italicized them so as to 
highlight their unavoidability.) I suspect that liberal democracies, 
which naturalize newcomers with relative ease and recognize their 
children as citizens from birth, will be less tolerant of practices 
that oppress or injure these future fellow citizens than illiberal 
regimes would be. The Ottoman empire, for example, would have 
had no problems with Mormon polygamy-and wouldn't have 
had problems whatever its own standard family arrangements. 

Imagine a society that has overthrown this or that form of 
imperial or authoritarian rule and created a liberal democratic 
regime (and a version of toleration)-over a long period of time, 
through difficult, perhaps even violent, political struggles. It has 
established the principle of equal citizenship, provided for the 
free education of all its children, vindicated the right of political 
opposition, separated church and state, barred discrimination on 
grounds of race, religion, and gender ... and so on. (We have 
come, perhaps, to take the list too much for granted.) Then 
along comes a new group-not immigrants, let's say, but a group 
"gathered" by a political or religious prophet. Its members want to 
"bring up children unschooled and illiterate ... enforce arranged 
marriages ... deny conventional medical care [to themselves and 
their children] ... and inflict cruel and 'unusual' punishment." 
These are Kukathas's examples (we can imagine the likely exten­
sions of the list), and they demonstrate his seriousness; he is not 
interested in trivia. But how can he believe that in such a case the 
question, "Should we tolerate ... " can be avoided? One would 
have to believe a lot more: that the people who had lived through 
the struggles for a liberal democratic politics, or heard about 
them from their parents, would have so little investment in their 
outcome that they would be prepared to welcome without qualifi­
cation, to admit as fellow citizens, and to join in political decision 
making with, these others who reject both liberalism and democ­
racy, who find themselves at odds with every aspect of liberal 
culture, not only in theory but in practice too. But, of course, 
Kukathas does not really expect toleration to prevail in such a 
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case; he is only recommending it in theory. I would find the 
theory easier to understand if he could tell a plausible story about 
how a society might come into existence whose members would 
find this kind of toleration morally acceptable. Of course, the 
liberal democracy that I have been imagining didn't "come into 
existence." Like most political regimes, it was in part, at least, a 
creation, the project of committed men and women-and in 
such cases there will certainly be questions about whether to 

tolerate people with radically different projects. 
Still , there is a plausible story that can be told, which is sug­

gested by my Ottoman example. If a great warrior, or a warrior 
tribe, conquered a large number of communities and was content 
to rule them indirectly, collecting tribute or taxes, leaving the 
local notables in place and allowing them to work out patterns of 
coexistence with their immediate neighbors, this would be a re­
gime of toleration close to, though not identical with, Kukathas's 
ideal. Unlike international society, which just happens, this would, 
again, be a creation, someone's project. But now the project 
would not necessarily make for intolerance. The conquering war­
riors could celebrate their triumphs, build monuments, write his­
tories, and so on, without giving rise to a culture that was common 
to all their subjects. They would probably have contempt for their 
subjects-and no interest in commonality-but contempt of this 
sort is entirely consistent with toleration. The subject communi­
ties could still organize their own lives, maintaining among their 
members practices that a liberal democracy would not tolerate. 

If Kukathas is committed to communal equality, however, this 
won't do. What imperialism produces, at best, is a conjunction of 
domination and tolerance, while what Kukathas wants is tolerance 
without domination. But in the absence of domination, the vari­
ous "settlements" will have to be worked out by the people directly 
involved, and these people will then develop the kind of attach­
ment to the settlements that I have already described; with what­
ever qualifications, they will come to share a moral standpoint. 
Human beings cannot be philosophically detached about their 
own way of life or morally indifferent to the history and content of 
the practical arrangements they collectively accept. The domestic 
society that Kukathas wants us all to live in would, therefore, have 
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to be inhabited by beings of some other sort. Or, it would simply 
break up in the radical way suggested by its international ana­
logue. The analogy would become an identity. 

NOTE 

1. This volume, 70. 
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ON HUMAN DIVERSI1Y AND THE 

LIMITS OF TOLERATION 

ADENO ADDIS 

Out of the crooked timber of humanity no straight thing was ever 
made. 

-Immanuel Kant, "Idea for a Universal History with a 
Cosmopolitan Intent" 

Civil tolerance ... merely requires a recognition that in a pluralistic 
society we must "live and let live ." 

-Chief Judge Lively, Mozert v. Hawkins County Board 
of Education 

True generosity consists precisely in fighting to destroy the causes 
which nourish false charity. 

- Paulo Freire, Pedagogy of the oppressed 

There are about 8,000 distinct cultural groups inhabiting the 
more than 180 independent countries that are currently members 
of the United Nations. 1 Most nations are multiethnic and multi­
cultural. For some countries, such as many in the developing 
world, such diversity is most often the result of political bound­
aries arbitrarily drawn by the former colonial powers. For others, 
such as the former colonial powers of Europe, multiethnicity is, to 
a large extent, a consequence of the presence of citizens from the 
former colonies. In France, for example, the issue of diversity is 
raised more intensely in relation to cultural activities of citizens 
from France's former colonies in North Africa.2 The debate about 
diversity and multiculturalism in England is again a debate about 
how inclusive the country ought to be in relation to its citizens 
that have come from Britain's former colonial possessions such as 
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South Asia and the Caribbean or trace their ancestry to those 
places.3 Still for others, such as the Unit~d Stat~s a~d ~ustralia, 
which consider themselves immigrant nations, d1vers1ty 1s the de­
fining feature of the nation rather than an "unintended" conse­
quence of certain activities and structures.4 Whe~er_ the multi­
plicity is the "unintended" consequence of colomahs~ or the 
organizing principle, the defining feature, of th~ part1cu_lar na­
tion-state, the uncontroverted fact is that most nat10ns are mdeed 
multiethnic and multicultural. 

Given this fact, the question many cultural and ethnic groups 
in many nation-states have been asking is whether they can "all 
get along" as members of the same nat!on-state an~ w~at should 
be the institutional responses to tens10ns and sklfm1shes that 
result from such diversity. Of course, the question of "getting 
along" invites more questions: What does "getting along" mean? 
What are the institutional conditions for "getting along?" 

There is, of course, an alternative to the attempt to get along. 
Married couples sometimes make that choice. They separat~. Po­
litical separation, formally known as secession, is an alternative to 
attempting to make the political marriage work. So~e g:ou~s 
have made that choice. As a general response to d1vers1ty m 
political units, however, separation seems as impractical as it is 
dangerous. It is impractical partly because not all groups that 
believe themselves to be marginalized and excluded from the 
social and political life of the polity live in a defined territorial 
unit. In such circumstances, secession will not be a viable answer 
to the problem of exclusion and discrimination. Indeed, the no­
tion of separation under these conditions is likely to lead to a 
process of ethnic cleansing.5 It is also true that not all groups that 
have grievances against a dominant majority wa~t to seced~, _even 
if that were practically possible. They simply wish to participate 
equally and fully in the life of the political com~un_ity._ . 

Political separation as a general response to d1scn~ma~1on and 
exclusion of groups is also, in my view, dangerous. Flfst, m many 
cases there are likely to be subunits in the new nation-state that 
are likely to invoke the same principle, the right of self-dete~ina­
tion, that was relied upon by the new nation-state to separate itself 
from the larger political unit. Perhaps the most prominent cur­
rent examples of this possibility are the destructive conflicts that 
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have ravaged some of the countries that have been formed out of 
the former Yugoslavia, particularly Bosnia-Herzegovina and Croa­
tia. Ethnic Serbs who live in those two countries invoked the same 
principle of self-determination to justify their desire for political 
separation that the two countries invoked when they separated 
from the former Yugoslavia. But the problem is not confined to 
the Balkans. It is a potential problem of every region. Thus, for 
example, some members of the English speaking population of 
Quebec, estimated to be about 18 percent of Quebec's popula­
tion, are apparently insisting "that if Canada is divisible then 
Quebec is also divisible," 6 and that they will fight for a separate 
entity in the event that Quebec separates from the rest of Canada. 

The consequence of political divorce as a solution to multiplic­
ity would be the proliferation of new mini-states that could be 
only barely economically viable and would be politically vulnera­
ble. This can hardly be conducive to either political peace or 
economic progress, especially when the world is inhabited by as 
many distinct ethnic groups and cultures as it is. The impact of 
secession will be more pronounced in many developing countries, 
especially in Africa, where borders were arbitrarily drawn by colo­
nial powers. To attempt to redraw the map through the process of 
political divorce is to plunge virtually every African country into 
an endless chaos. In addition, even if groups do not ultimately 
decide that political divorce is the answer to their unfavorable 
social and political conditions, if secession is enshrined either in 
the basic laws of the country, as is the case in relation to Ethiopia, 7 

or is in some other ways recognized as an option, it is likely 
that the normal process of political bargaining will be seriously 
undermined. Some groups might use the threat of secession as a 
first resort to extract concessions from the central government, 
concessions that on the whole might be inefficient and bad for 
the nation.8 Even if these groups do not succeed to extract the 
concession they sought, the energy and resources that the nation 
has to expend to persuade them not to make such damaging 
demands under the threat of secession are resources and energy 
that could fruitfully be devoted somewhere else. 

It is also the case, as Allen Buchanan has argued, that secession 
is an inherently conservative remedy to the facts of diversity and 
the problems of oppression and exclusion.9 Conservative, in the 
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sense that the remedy is about multiplying states and not about 
challenging the nature and structure of state authority which 
quite often is the primary cause of the oppression and exclusion 
that make the notion of political divorce attractive. Here, the 
argument is that given the fact that the long-term solution to the 
problem of exclusion and oppression is going to be the rethinking 
of the nature of state authority and the notion of sovereignty, 
political theorists and legal scholars ought to spend a great deal 
of their time and energy exploring the features of self-determina­
tion that can be attained internally, as a result of the transforma­
tion of state authority, than to continually believe that" [l] et[ting] 
the people go who want to go" 10 will solve the problem that 
forced or prompted them to want to go. Secession quite often 
simply conserves and reproduces the very institutions that turned 
diversity into destructive conflict. 

So, given the impracticality, unsatisfactory nature, and, at 
times, dangers of secession as a general response to the exclusion 
and marginalization of ethnic and cultural groups, it appears that 
there are no real alternatives to the process of "getting along." 
But, of course, as indicated earlier, the crucial questions are: 
What constitutes getting along in a multiethnic and multicultural 
polity? And what are the conditions of getting along? 

The issue of how to deal with the facts of value diversity and social 
diversity (pluralism) is not new and has been with us for a long 
time, certainly since the end of the dominance of natural law 
cosmologies in the sixteenth and seventeenth centuries and the 
eventual separation of church and state.11 Indeed, in many ways 
the major subject for political theorists and political philosophers 
seems always to have been one of defining and defending institu­
tional structures that would deal with the facts of diversity, to 
be precise, defining and defending an acceptable relationship 
between majorities and minorities. But the issue has recently 
assumed a degree of urgency and has become a prominent subject 
of discourse among political and legal theorists and among phi­
losophers. The renewed popularity of the subject is tied to a 
number of relatively recent political and social developments. The 
first is the disintegration of the Soviet Union and of communism 
as practiced by the Soviet Union and Eastern European countries. 
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The collapse of communism, the ideology of universality and 
unity, and the subsequent fragmentation of the Soviet Union and 
some of the Eastern European countries, brought with them the 
old ethnic rivalries and strife. These were conditions that were 
suppressed during the authoritarian era, though the self-serving 
proclamation was that those ethnic and cultural differences had 
been transcended. 

. Second, the demise of the Soviet Union transformed the bipo­
lar world of international politics with a significant impact on 
ethnic conflicts in various parts of the world. The rivalry between 
the two superpowers had virtually led to the division of the world 
into two spheres of influence, each superpower helping materially 
and politically those regimes that it perceived to be sympathetic 
to its geopolitical and security interests. This meant that, in many 
cases, internal dissent, ethnic resentments, and resistance were 
successfully suppressed with the help of the particular superpower 
as long as the regime in power was seen to be sympathetic to the 
interests of the superpower, or perhaps more correctly, if it was 
seen to be sufficiently anti-the-rival-superpower. The end of the 
cold war meant that many repressive regimes could no longer 
count on superpower help to put down dissent and suppress 
ethnic consciousness and aspirations, and this allowed many 
groups that had felt excluded and marginalized to start challeng­
ing the status quo. Thus, it can be argued, the collapse of commu­
nism has led not only to the emergence, or reemergence, of 
ethnic conflicts in those countries that had defined themselves as 
communist, but also to the intensification of ethnic rivalries in 
countries that did not officially denominate themselves as commu­
nist. 

Third, the debate in this country in the last decade or so about 
the various institutions of the country, especially the education 
and legal processes, has raised the issue of what constitutes "get­
ting along," mainly among the races, and has placed it on the 
conversational agenda. Although the relationship between majori­
ties and minorities has always been an important subject of delib­
eration in this country, in the last decade or so the issue has 
received renewed emphasis. The reason seems to be clear. Given 
the facts that, even after the efforts of the 1960s and 1970s all 
aspects of life-schools, housing, houses of worship, even wo;k-
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remain segregated 12 and that the relationship among the races 
does not appear to be improving (and in some ways might be 
getting worse), the questions of what constitutes "getting along" 
and what institutional structures are conducive to "getting along" 
are being raised again and done so with vigor. The banner under 
which the issue is often debated is "multiculturalism." 13 

So, whether it is because of the collapse of communism, or the 
end of the bipolar world, or the multiculturalist challenge in this 
country, the issue of what constitutes getting along and what 
institutional structures are conducive to such end have become 
central aspects of political and legal discourse.14 

One and very familiar response to the fact of social and value 
diversity has been to rely on the notion of toleration. 15 The argu­
ment from toleration goes as follows: given the possibility, even 
the likelihood, that diversity will be a permanent feature of many 
societies, the only way to respond to that fact of pluralism in a 
liberal democratic society will be to practice toleration. Toleration 
is seen as the bridge that links liberalism and pluralism. 16 But, of 
course, a polity cannot cultivate toleration in all aspects of its life 
and remain a political community. There must be principles, 
common bonds and institutions that must have the allegiance of 
all members of the political community. As a result, those that 
offer toleration as a virtue tend to define toleration as an attitude 
to be displayed and practiced in civil society. While public life is 
to be regulated by common standards, constituted through law, 
toleration is to prevail in what is denominated as the private 
realm. 17 Thus, what seems central to the notion of toleration is 
that there are two spheres-public and private-and that what­
ever is denominated as being part of the private realm is not 
amenable to state regulation, and is thus an area properly left as 
the realm of toleration. On the other hand, what is denominated 
as the public realm is one which is the proper area of state 
intervention and regulation. Toleration, therefore, seems to be 
both a virtue and a marker. 

What is to be put in the private domain and what is to be a 
subject for collective reflection and deliberation has of course not 
been made clear. Indeed, part of the problem with the notion of 
toleration is that it is not always clear as to why a particular area is 
to be seen as private, and hence immune from collective delibera-
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tion (state intervention and regulation), while another area is 
viewed as a proper subject for collective reflection and judgment. 
Are religious convictions or cultural practices 18 better left to the 
private realm or are they proper subjects for collective judgment? 
All religious convictions? All cultural practices? It might be im­
portant to note here as a preliminary point that many currently 
prominent liberal theorists who make toleration central to their 
enterprise seem to determine what goes into the public or the 
private basket (and therefore what is a proper subject for tolera­
tion and what is not) on the ground of how controversial an issue 
is.

19 
What this tends to do is to narrow, to limit, the political field 

(the public realm) as the variety of controversial issues grow and 
appear to be enduring and reasonable. I shall say something later 
about the consequence of attempting to cope with increasing 
diversity by a corresponding restriction of the political field, the 
public realm. Suffice it to mention here that what you would have 
under those circumstances is a dialogue among people who have 
been emptied of what seems to matter to them-public delibera­
tion among people whose social selves have been drained of their 
depth. 

While there might even be a measure of agreement as to what 
values are to be immune from state regulation, the reasons for 
such exclusion vary. Thus, for example, although there is some 
measure of agreement about the desirability of not making reli­
gious convictions subjects of collective deliberation, the reasons 
given on behalf of such a separation between the secular and the 
sacred vary greatly. For some, the reason for bracketing religious 
commitments from collective deliberation is that religious out­
looks are underdetermined by reason and thus are not amenable 
~o a_common measure or ranking. Still for others, the bracketing 
1s simply a pragmatic judgment: religious differences have, 
throughout history, been sources of destructive conflicts and the 
best way to avoid such conflicts is to ensure that no religious 
outlook dominates public institutions or public deliberation. And 
for others still, religious outlooks and cultural commitments are 
best defended as belonging to the private realm on (individual) 
autonomy grounds. 20 Regardless of the reasons offered for leaving 
cultural and religious commitments to the private realm and thus 
the realm where toleration governs, each one of these arguments 

On Human Diversity and the Limits of Toleration 119 

claims that such course of action will be the most generous to 
cultural and religious minorities. The ultimate beneficiaries of 
the process of toleration are seen to be minorities. As an initial 
matter, this seems to be the case. Majorities, at least in liberal 
democracies,21 do not need the space that toleration is seen to 
provide. So, it appears that toleration is actually the price majori­
ties pay in the form of allowing certain practices and convictions 
from a minority that offend, or might be incommensurate with, 
strongly held principles of the majority. At first blush, therefore, 
the cost of toleration seems to be paid by the majority, in the form 
of either moral or economic injury. But toleration as currently 
understood and frequently practiced imposes hidden costs on the 
minority, costs that, as I shall argue, often far exceed the benefits 
that toleration is supposed to provide for those minorities. To 
paraphrase Paulo Freire's comment in another context, toleration 
is often a kind of false charity. 22 Note, my intent is not to argue 
that toleration is not a virtue but simply to recount what I see as 
the costs that those who advocate toleration do not but should 
reflect on. 

Advocates of toleration appear to embrace positive and negative 
aspects of the concept. 23 In the context of the relationship among 
groups, the negative dimension of toleration restrains the major­
ity from trampling on the views, beliefs, and commitments of 
minorities. Quite often, it is in this negative sense that the concept 
of toleration is appropriated. And it is this dimension of toleration 
that is viewed as most generous to minorities. But there is a 
positive dimension to toleration as well that some defenders of 
the concept articulate. One such view holds that the development 
of reason is strongly tied to the development of toleration in a 
given society. This view is held by Chandran Kukathas who de­
fends the position in a chapter of this collection,24 and to some 
extent by Lee Bollinger who defines and defends First Amend­
ment jurisprudence on the grounds that free speech is an exem­
plar process through which the body-politic progressively develops 
forms of rational interaction among individuals and among 
groups.25 

But first to the negative version of toleration. As I argued in 
the last section, one of the reasons that advocates of toleration 
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offer in their defense of the concept is that in a democracy 
toleration will provide better protection for minority cultures. 26 

It, of course, is better for a minority to be left alone to practice its 
religion and culture than to be coerced with the power of the 
state to abandon those cultural and religious commitments. Even 
more, it appears as if the cost of toleration is born by the majority, 
in the form of injury to its moral outlook and perhaps even to its 
economic interests.27 But in fact there is an enormous hidden 
cost that is born by the "tolerated" minority communities, a cost 
that might be very high, and one we need to reflect on. 

First, to tolerate is not necessarily to respect. Indeed, quite 
often toleration in the negative sense is simply the kinder and 
gentler side of nonrespect, the less kinder side being suppression 
(conquest) or annihilation. We might want to refer to this type of 
toleration as paternalistic toleration. Here, the toleration by the 
majority is either based on indifference or is accompanied by 
nonrespect. A majority, for example, might be prepared to toler­
ate a minority culture in the sense that it will not use the coercive 
power of the state to prohibit the practice, but the majority might 
continue to believe that the cultural practices are uncivilized and 
strange with no merit either to be taken seriously or to be en­
gaged in a dialogue. I call this aspect of negative toleration pater­
nalistic, because the toleration is one extended by the majority as 
an act of self-restraint by the majority (as an act of social generos­
ity) to share a social space with a culture that the majority believes 
does not merit to share such social space. For minorities, paternal­
istic toleration is often purchased at the heavy price of not being 
recognized as equal participants in the polity, ironically the very 
thing that toleration is meant to cure. 

Some might argue that even if the toleration is informed by 
paternalism, the important thing is that multiplicity is recognized 
through the process of toleration. The result not the intention is 
what is important, the argument might go. But that misconceives 
the nature of the problem and the injury. To be tolerated as 
the strange Other is to be simultaneously defined as one whose 
legitimacy in the polity is not fully secure. The paradox of pater­
nalistic toleration is, therefore, that it appears to affirm the right 
of the Other to be part of the polity while simultaneously an­
nouncing the Other's marginality. This ambiguous position is 
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what many minorities experience, with substantial psychic cost to 
members of the minority. By psychic cost, I mean to suggest that 
members of minority groups are forced to deal, perhaps on daily 
basis, with the seemingly irreconcilable "two-ness," 28 that mem­
bers of the majority are not subjected to. But the cost is not simply 
psychic. Insofar as the majority culture forms the background 
framework within which sense is made of public deliberations 
about the terms and conditions of political life and institutional 
arrangements, to be simply tolerated as the strange Other is not 
to have one's culture and "horizons of significance" 29 inform the 
constitution of public institutions and the development of public 
values. Thus, while what is important for members of the majority 
implicitly or explicitly constitutes the public identity of the polity, 
what seems central to the lives of members of a minority becomes, 
to use a phrase employed by Stephen Carter to describe the role 
that important religious commitments of individuals play under 
current Supreme Court jurisprudence of the separation of church 
and state, a "kind of hobby." 30 

To treat individuals with "equal respect" entails, at least partly, 
respecting their traditions and cultures, the forms of life which 
give depth and coherence to their identities. And to tre_at those 
forms of life with respect means to engage them, not simply to 
tolerate them as strange and alien. 

Second, insofar as paternalistic toleration does not provide for, 
and is in fact hostile to, the notion of the tolerator taking the 
tolerated group seriously and engaging it in a dialogue, the polity 
cannot cultivate an important virtue, what Benjamin Barber has 
referred to as "civility (reciprocal empathy and respect)."

31 
One 

can hardly develop empathy for those that one only knows as the 
alien and strange. To have reciprocal empathy is to first attempt 
to understand the Other, but there cannot be understanding the 
Other if one is not prepared to engage the Other in a dialogue. 
And here I am not simply, even primarily, talking about individual 
dialogues 32 but rather institutional dialogues. I shall elaborate ~n 
this point later, but for the moment it suffices to say that I have 1~ 

mind three institutions-the legal, education, and the commum­
cation processes-that can play a role in this institutional dia­
logue. Dialogue is not only necessary to understand the ~th~r, 
but it is also essential for self-discovery on the part of the maJonty 
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insofar as the majority defines itself in reaction to the minority. In 
the process of engaging the Other, rather than through practicing 
the simple toleration of "live and let live," the majority might 
discover that the Other is in fact sedimented within it. In addition, 
multiethnic and multicultural societies, if they are to sustain 
themselves over a long period of time (while remaining demo­
cratic), have to cultivate and reconcile pluralism and solidarity 
(in the form of what I call later pluralistic solidarity). Toleration 
might affirm a notion of pluralism, but it is too thin to cultivate 
and sustain any sense of solidarity. 

Also, there is the pragmatic issue of decisionmaking in a demo­
cratic society. Given the fact that legislative and administrative 
decisions, and to some extentjudicial decisions as well, are influ­
enced by the preferences of the majority, a society where the 
majority tolerates the minority as the strange Other may find it 
difficult to develop policies and programs that would correct 
current and historic injustices against the minority. This could 
happen in one of a number of ways. The majority might put 
pressure on its elected officials not to adopt (or to dismantle) 
remedial policies designed to give more opportunity to historically 
disadvantaged groups that are viewed as the strange Other. It is 
arguable, for example, that the current movement in this country 
to dismantle affirmative action is partly informed by the majority's 
view of African Americans as the undeserving and strange Other. 
Recent surveys show that when the question is affirmative action 
for women, as opposed to for minorities, there is an 11 percent 
increase in the support for affirmative action. 33 At other times the 
tradition of tolerating the minority as strange and alien might 
even lead to a situation where general principles of nondiscrimi­
nation are not extended to members of that minority. A good 
example is the resistance in this country to extending the protec­
tion of nondiscrimination to gay Americans, even though many, 
and perhaps most, Americans think that they tolerate homosexu­
ality. And lastly, the tolerated Other might be excluded in the 
guise of a neutral application of laws that clearly were not devised 
with the tolerated minority in mind, such as a school code that 
required students not to wear headgear.34 To develop reciprocal 
empathy that would inform inclusive politics as well as prepare 
the ground for what I have called pluralistic solidarity, what is 
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required is not simple toleration but dialogic engagement. Of 
course, if there is to be genuine dialogue between majorities and 
minorities, the process has to be mindful of the fact that the 
economic market is as partial to the majority, as is the political 
market of whose capacity to be neutral among groups we are 
rightly suspicious. The policy implication of this observation is 
that affirmative steps are necessary to ensure that minorities have 
equal access to the means of communication. That is, in the 
communication process, as in other areas, we should not treat the 
market status quo as neutral. 

Third, in the guise of generosity to minorities, the paternalistic 
tolerator treats ethnic and cultural minorities as no different 
than private associations, such as, for example, the American 
Association of University Professors (AAUP). Take Chandran Ku­
kathas, who argues, in an earlier work as well as in the essay 
included in this volume,35 that most prominent liberal theories 
that seek to protect cultural minorities are neither sufficiently 
protective of cultural minorities nor sufficiently liberal. Here he is 
mainly referring to the works of Will Kymlicka and John Rawls. 
They are not sufficiently protective of cultural minorities, he ar­
gues, because they demand that those cultural minorities adhere 
to some important (substantive) liberal values such as respecting 
the autonomy of the individual members in those communities. 
Respecting the autonomy of the individual means that those com­
munities cannot coerce or harm individual members so as to force 
allegiance and commitment to the tradition, even if such coercive 
measure is deemed important to sustain the tradition. Kukathas 
argues that recognizing the right of cultural communities only 
when they comply with certain liberal values is not generous or 
tolerant enough, especially when the very liberal value according 
to which they are to organize and regulate themselves, as a mini­
mum condition for being tolerated, seriously undermines central 
aspects of the culture. On the other hand, argues Kukathas, those 
same liberal theories are not liberal enough. Even though they 
require that minority cultural groups adhere to certain liberal 
principles (such as individual autonomy) as a condition of tolera­
tion, they still recognize the notion of group right (the rights of 
cultural groups). Recognizing group right, even in this restricted 
way, the argument goes, violates two important precepts of liberal-



124 ADENO ADDIS 

ism: one normative and the other empirical. The normative prin­
ciple is that individuals are the only sources of moral concern and 
hence the only bearers of rights. The notion of cultural right is 
therefore seen as a metaphysical absurdity. The empirical argu­
ment holds that group identity (such as the formation of cultural 
communities) is informed by historical and political factors and 
that it changes when those specific contexts change.36 One ought 
not, therefore, talk of cultural rights as if cultures were stable and 
prepolitical. 

The way to cure these twin defects of prominent liberal theo­
ries, Kukathas argues, is to embrace a notion of toleration that 
would allow groups, including illiberal groups, to organize and 
govern themselves without the requirement that they adhere to 
any liberal principle except that they allow members to exit to the 
wider community when those members no longer wish to adhere 
to the organizing principle of the group.37 Notice, the model 
Kukathas seems to be following is that of voluntary associations 
(or what one might call nonorganic groups). Cultural or ethnic 
groups are tolerated only insofar as the majority liberal order gets 
a chance to redescribe them in terms of organizations that are 
familiar to the liberal order. Members of cultural and ethnic 
minorities have the right to freedom of association in the same 
way that university professors can join the American Association 
of University Professors (AAUP), or gun enthusiasts and hunters 
can join the National Rifle Association (NRA). 

But that redescription has enormous cost for minorities. Kuka­
thas might be more tolerant than other liberal theorists but only 
after he has reduced cultural and ethnic minorities into the status 
of private organizations with no more social significance than 
those private associations. The reality is of course quite different. 
While those private associations are usually organized around one 
particular issue, one's affiliation to ethnic and cultural groups will 
tend to affect one's entire set of choices and options. In this 
sense, one could say that even though one's membership in vari­
ous voluntary organizations contributes to one's identity, one's 
membership in a cultural or ethnic group provides the primary 
factor. I will call the first set of factors as second-order factors and 
the second set as first-order factors. That being the case, our 
concern for the survival and flourishing of social groups from 
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which first-order factors of identity are derived, such as cultural 
and ethnic groups, must be qualitatively different than our con­
cern for those voluntary groups which supply us with the second­
order factors of our identities. Not only because the dislocation 
to the individual identity resulting from the misrecognition or 
disappearance of the first is more serious than is the case with 
the disappearance of the second,38 but also because the false 
symmetry 39 utterly misdescribes the nature of the disputes among 
ethnic and cultural groups in multicultural and multiethnic socie­
ties. The complaints many cultural and ethnic minorities have 
against majorities is not that they are forbidden to affirm privately 
their convictions and commitments and the capacity to plead as 
special interests in the political and economic markets, but rather 
that they ought not be seen as special, narrow, and private inter­
ests while the culture and the ethnic affiliation of the majority is 
viewed implicitly or explicitly as representing the general interest. 
To view cultural and ethnic groups as similar to voluntary and 
one-issue associations is in my view already to stack the deck 
against those minorities in the dispute between majorities and 
minorities. Thus, Kukathas's seemingly generous toleration of cul­
tural and ethnic minorities actually comes with a heavy price. 
Toleration comes in abundance only after the tolerated group has 
been redescribed so as to rob it both of its significance and the 
nature of its complaints. 

Also, the sort of toleration that is modeled after the right of 
free association of voluntary organizations does not help us to 
deal with most of the significant questions that arise between 
majorities and minorities in multicultural and multiethnic socie­
ties. Those questions include whether minorities can, for exam­
ple, rightly insist that their cultures and beliefs be part of the 
agenda for public discourse about public institutions and ~riori­
ties within the polity, whether their cultures and sense of history 
should be part of the curriculum interrogating the majorities' 
sense of history and culture.40 It is at the moment when minorities 
seek to engage majorities in some sort of institutional dialogue, 
not when they withdraw into private associations, that conflicts 
arise between majorities and minorities. 41 Thus, even the most 
generous notion of toleration does not appear to provide for the 
institutional possibility of the minority interrogating the majority 



126 ADENO ADDIS 

both to show that the majority is as contingent as the minority, 
whose contingency and contexuality the majority likes to point 
out, as well as to develop a sense of solidarity between majorities 
and minorities, something that liberal democratic political com­
munities need to develop if they are to sustain themselves over a 
period of time. 

In place of what I see to be the limits of negative toleration, I 
shall, in the next section briefly sketch what can be referred to as 
pluralistic solidarity. Pluralistic solidarity, unlike negative tolera­
tion, will, I believe, allow us to cultivate and to reconcile two 
important principles that must define every multiethnic and 
multicultural nation-state: pluralism and solidarity. I shall then 
make a brief attempt to puzzle out the implication of pluralistic 
solidarity to an important concern of those that advocate a sec­
ond, positive, dimension of toleration-the development of rea­
son in a multiethnic and multicultural society. 

The task of political and legal theory in the late twentieth century 
must be one of imagining institutions and vocabularies that will 
affirm multiplicity while cultivating solidarity, a task that seems 
to demand reconciling seemingly irreconcilable commitments. A 
society that acknowledges the fact of pluralism (and its normative 
desirability) without providing the institutional means through 
which the ethic of reciprocal empathy, respect, and inclusiveness 
are cultivated is a society which at best allows minorities to be 
tolerated as the marginal Other or, at worst, lays the ground for 
an endless and destructive conflict, where in most cases the mi­
nority will probably shoulder the greater cost. Emphasis on soli­
darity without providing the mechanism through which the fact 
of pluralism (and difference) can be recognized and normatively 
affirmed is to commit the error of the communitarian, who simply 
asserts solidarity, with the consequence that minorities will be 
either forcibly assimilated or forcibly removed. Either option is 
not, and ought not to be, attractive to minorities. 

Before I explore the issue of how these two commitments could 
be cultivated, let me make one important point. Some defenders 
as well as critics of multiculturalism and ethnic revival misunder­
stand the nature of the claim of cultural and ethnic minorities. 
They read these tendencies as rejections of solidarity and corn-
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monality. While critics are alarmed by the prospect42 and defend­
ers tend to be more positive about it, both seem to read ethnic 
and cultural revivals as signs that community and solidarity are 
being rejected. But the fact is that it is not solidarity and reciprocal 
empathy that ethnic and cultural minorities have come to chal­
lenge. Rather, it is the terms of the social union, the patterns of 
connection, which do not give them much role in the constitution 
of the national identity, that they challenge under the banner of 
multiculturalism. The call is not for the destruction of commonal­
ity but for a vision of commonality through diversity where the 
connections and commonalties embody our actual experiences. 

What is the nature of the solidarity, "shared identity," that I 
want to defend here, and how is it different from the sort of 
solidarity communitarians defend and that I think is hostile to 
multiplicity? By "shared identity" I mean to refer to an identity 
that bonds together, partially and contingently, minorities and 
majorities, such that different cultural and ethnic groups are seen, 
and see themselves, as networks of communication where each 
group comes to understand its distinctiveness as well as the fact 
that that distinctiveness is to a large degree defined in terms of its 
relationship with the Other. Viewed in this way, the notion of 
shared identity is not a final state of harmony, as communitarians 
would claim. It is rather a process that would allow diverse groups 
to link each other in a continuous dialogue with the possibility 
that the life of each group will illuminate the condition of others 
such that in the process the groups might develop, however provi­
sionally and contingently, "common vocabularies of emancipa­
tion,"43 and of justice. I think Seyla Benhabib is right when she 
observed that "[t]he feelings offriendship and solidarity result .. . 
through the extension of our moral and political imagination .. . 
through the actual confrontation in public life with the point of 
view of those who are otherwise strangers to us but who become 
known to us through their public presence as voices and perspec­
tives we have to take into account." 44 

As I have argued earlier, toleration is simply too thin to lead to 
such an environment. Indeed, the surest way to destroy what is 
important to an opponent is to ignore it, if one has the power to 
so ignore. And under the tolerant regime majorities get to do 
that. They neither have to take seriously nor engage some im-
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portant aspects of the cultures of the minority, an important 
aspect of the identity of the minority. A genuine sense of shared 
identity, social integration, in multicultural and multiethnic socie­
ties will develop only through a process where minorities and 
majorities are linked in institutional dialogue. Shared identity, 
like justice itself, is defined discursively. I believe there are three 
institutions that are central in this discursive process. I have in 
mind the education system, the media and, of course, the law. I 
have explored elsewhere the importance of the media and the law 
in the cultivation of the virtue of pluralistic solidarity, shared 
identity,45 and I am currently exploring the role of education as 
constitutive narrative. Here, I want to briefly set out why I think 
the communication process is important in the development of 
that shared identity. But first let me give a brief sketch of why I 
think that the three institutions are central in the development of 
the identity of a polity, that "social union of social unions" to use 
Rawls's imagery.46 It is through the media, the legal, and educa­
tion processes that we "tell stories about where we have been, 
what is important to us, how we relate to one another, and what 
and who the problems are, as well as possible solutions to those 
problems." 47 It is through these institutions that we develop an 
elaborate image of "us." All three cultural institutions define what 
is acceptable, relevant and credible evidence in determining what 
experiences define the shared identity of the political community. 

Quite often, however, these institutions narrate the story of the 
political community as if the minorities (and their past) do not 
form part of the story, or, even worse, that they are seen as the 
negation of the majority, as an overflow of the identity of the 
majority. Minorities are either invisible or are resurrected as The 
Problem Other, as the negation of the moral and normal order. 
This normal and moral order is one that closely describes and 
represents the social world that roughly accords with the world 
view of the majority. To take solidarity seriously is to take these 
cultural institutions seriously and to open them up to minorities 
so that the story of the political community will develop in the 
process of the various communities in the polity interrogating 
each other. 

Take the communication process, for example. As far back as 
1968, the United States Supreme Court observed that the media, 

On Human Diversity and the Limits of Toleration 129 

especially the electronic media, is "demonstrably. a , principal 
source of information ... for a great part of the Nat10n s popula­
tion. "48 That observation is even more true now (given the revolu­
tion in communication technologies) and applies to a greater 
part of the world. 49 And indications are the media, especially 
the electronic media, will play an increasingly important role 
in defining what the common bonds are that tie the various 
communities in a political community. The role will be more 
decisive in political communities such as those in the developing 
countries where the notion of nationhood is still fragile and 
physical isolation still a factor. But the role_ of the media will ~!so 
be as important in many developed countnes, such as ~e Umted 
States, where certain minorities still live a segregated existence. In 
the United States, for example, black Americans, as a general 
matter, are isolated from the majority. Neighborhoods and sc~ools 
are still highly segregated. So are churches. The most sustained 
contact blacks and whites have is through the media. It is through 
the media, not through individual contacts and conversations, 
that they construct each others' images. As I have argued els~­
where, the image of the minority that is constructed by the media 
is one that views minorities as the transgressing Other, the nega­
tion of the normal and moral order which is inhabited by the 
majority. 

The prevalent image of blacks as proble~s is facilitated by ~o 
facts. First, quite often, blacks become of interest to the ~ain­
stream media primarily in relation to unusual or except10nal 
events, when there is crime, rioting, or a controversial statement 
by a member of the black community. In a ~egregated wor~d, th?se 
exceptional events often become the dommant context m which 
the majority encounters the minority. The life of the minority gets 
reduced to that of the community being, or having, a problem. 
The complaint here is not that the media reports bad news about 
minorities, especially African Americans, or that the media tends 
to focus on the unusual and exceptional as news items.50 Rather, 
it is that topics which are routinely part of the coverage of the 
majority-social, economic, and cultural life-d~ not play a la~ge 
part in the media coverage of the African Amenc~n comm~mty, 
and consequently, in a segregated world, the negauve except10nal 
event becomes the dominant context through which the majority 
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constructs the identity of the minority. This, of course, has enor­
mous consequences for how the majority structures its responses 
toward the minority. 

Second, the image is developed in the context of a professional 
environment that had, until recently, excluded blacks as commu­
nicators. There are still very few blacks in the communication 
process, either as owners of the media or as employees in manage­
ment positions where decisions are made as to what to communi­
cate and how it ought to be communicated. As a general matter, 
blacks have been objects of deliberation rather than deliberating 
subjects, their stories told by others and consequently their identi­
ties constructed in their absence. 

I think it is fair to assume that given the increasingly important 
role that the media is playing in various polities the position and 
image of marginalized minorities in other countries won't be 
different. If they do not have access to the media, they will con­
tinue to be viewed either as a group with a problem or as the 
problem, and that the identity of the political community will be 
constructed as being exhausted by the story of the majority. Worse, 
the majority will define its identity with the unfavorable image of 
the minority as the background opposition. 

If we want to cultivate a more defensible and more inclusive 
identity for a political community defined by plural communities, 
that is a society where pluralistic solidarity reigns, then we have to 
pay a great deal of attention to institutions, such as the communi­
cation process, through which communities continually and ex­
plicitly produce their identities and what they deem to be the 
negation of those identities. And only when we cultivate pluralis­
tic solidarity will we avoid destructive conflicts among various 
groups. 

Not only do I argue that pluralistic solidarity will be far superior 
than simple toleration, especially that defended by Kukathas, 
from the point of view of peaceful coexistence in a multicultural 
and multiethnic political community, but I also contend that 
pluralistic solidarity will lead to the development of more defensi­
ble forms of reason(s) in a pluralistic world than that offered in 
the seemingly generous toleration model embraced by those such 
as Kukathas. 

• # 
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Some of those who advance toleration as central to a liberal 
democratic social and political order argue that toleration is im­
portant not only because it might allow us to live in the same 
political entity (political "community") with different outlooks 
and horizons of significance, but because it is the process through 
which reason, normalcy, itself develops. In a pluralist age where 
the notion of a universal reason is under serious, and some would 
say effective, challenge, many liberal theorists have turned to what 
they consider to be a more defensible notion of reason, which is 
localized and historicized. Reason is no longer perceived as uni­
versal, unitary, and abstract but local, plural, and practical. After 
all, if the social world is defined by plural values (plural traditions) 
and moral universes (and traditions) that may often be incom­
mensurate 51 with one another, then it would be logical to assume 
that there are correspondingly plural reasons.52 But exactly how 
does reason, in this new, modest incarnation, develop and how 
will we be able to tell that a particular interaction or decision is 
informed by reason rather than something else, such as the subtle 
exercise of power over others or simple manipulation. Here, dif­
ferent theorists supply different answers. My interest here is how 
those who see toleration as the bridge that connects liberalism 
and pluralism view the development of reason. 

In a chapter included in this volume, Chandran Kukathas de­
fends toleration, following Kant, as an independent value (as 
opposed to the Millian notion that views toleration as simply 
being instrumental to achieving other values, such as truth) partly 
because "[t]oleration ... is the condition which gives judgments 
worth." By this, Kukathas means that the extent to which judg­
ments are authoritative depends on the degree to which they are 
based on reason and that reason is not so much a matter of settled 
standards but rather one that is practical and develops in the 
process of public conversations and debates. It is this belief that 
leads Kukathas to quote Kant approvingly: "The development 
of reason and of toleration is interdependent. ... Practices of 
toleration help constitute reason's authority." 53 

To the extent that Kukathas believes that reason is local, histori­
cal, and practical, I am in complete agreement with him. But 
unlike him I do not see a necessary connection between reason 
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and toleration. Indeed, in many cases toleration without more 
reason might lead exactly to the opposite, to unreason. As I have 
argued earlier, toleration does not necessarily require that various 
communities be linked in continuous dialogue. Given that, a 
majority might simply tolerate a minority as the strange, or the 
problem, Other. Under those circumstances, it would be difficult 
to contend that whatever judgment flows from that state of affairs 
leads to the development of reason in terms of the relationship of 
majority and minority communities. Stereotypes and prejudices, 
not reason, would prevail in such a context. 

Furthermore, even if one grants that there are times where 
toleration leads to dialogue between majorities and minorities, 
those who advance the thesis that reason and toleration are inter­
dependent do not supply us with the criteria by which we might 
be able to identify which practices and actions that emerge from 
the apparent interaction among majorities and minorities are 
properly viewed as reasonable and which are not. Simply to as­
sume that whatever emerges out of a way of life that appears to be 
characterized by toleration, even when there appears to be some 
dialogue between majorities and minorities, is the vindication of 
reason is in my view dangerous, and especially so for minorities. I 
say that, because even when it appears that there is a consensus on 
a "common standard," the consensus might be more a function of 
power and unequal cultural capital than the authority of reason 
in display. No amount of disclaimer that this is not a modus vivendi 
would change the fact that it looks very much like one.54 

Of course, one way to avoid this pitfall is to do what Jurgen 
Habermas does. Habermas also holds the view that reason 
emerges in the process of communication. For Habermas a norm 
is correct and therefore valid if it is the result of rational practical 
discourse.55 Reason is defined not in terms of transcendental 
subjectivity but in terms of communication. Habermas's attempt 
to reconstruct reason in terms of practical discourse is accompa­
nied by a counterfactual-what Habermas calls the ideal speech 
situation-so as to enable us to decide as to when the force of the 
better argument has won.56 The toleration model, at least in 
Kukathas's version, simply asks us to assume that toleration would 
lead to the convergence of various ways giving rise to the establish-
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ment of a common (and authoritative) standard by which interac­
tions among groups would be regulated. 

Habermas's notion of the development of reason is superior to 
that of the toleration model. First, unlike the toleration model 
Habermas's communication model views dialogue as a condition 
for the development of reason. Indeed, Habermas refers to reason 
as "communicative rationality." Second, Habermas, through his 
notion of the ideal speech situation, gives us a counterfactual 
through which we can determine as to what sort of communica­
tion can lead to rational norms and what cannot. Also, in some of 
his more recent work, 57 Habermas has recognized that dialogue 
cannot be viewed in strictly individual terms. An adequate theory 
of individual rights and capacities to communicate must be sensi­
tive to the importance of collectivities (such as cultural and ethnic 
groups) in the lives of individuals and to the possibility that 
members of cultural and ethnic communities might be continu­
ally outbid and outvoted in the communication market.58 How­
ever, Habermas seems to be ambiguous as to the strategy by which 
cultural and ethnic minorities could be institutionally included in 
the dialogic process. 

What I have termed pluralistic solidarity sees the development 
of public reason as one that emerges out of the dialogue among 
various communities and traditions where these communities and 
traditions have the necessary resources to engage each other in a 
dialogue. This would often require that there be affirmative steps 
to provide cultural and ethnic minorities, which are often outbid 
and outvoted in the market, with the necessary resources. In 
relation to the communication process, as I have argued earlier, 
there are two specific ways to admit minorities into the communi­
cation process: as owners of the media of communication and as 
employees in management positions where decisions about what 
is to be communicated and in what form it is communicated are 
made. 

Why do I think that dialogue among the various communities 
is essential to develop a rational standard by which the life of the 
multicultural society would be regulated? There are at least three 
factors that make a principle or a standard rational. It is fully 
informed, relatively neutral, and integrative. First, to be rational 
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a principle must be derived from the fullest information available. 
No one particular community (or tradition) can possess all the 
necessary information through which matters of political and 
ethical life could be viewed and analyzed.59 It is true that it is 
individuals who must confront, and makejudgments on, issues of 
political and ethical life. But individuals make sense of those 
ethical and political questions not as abstract individuals, but as 
members of a particular culture, race, religion, and so forth. It is 
within certain cultural frameworks that judgments about such 
issues avail themselves and are made sense of. Thus, a principle 
or a standard developed without the involvement of some tradi­
tions (or histories) is unlikely to be based on the fullest informa­
tion available and cannot therefore be considered rational. 

My notion offull information requires not only that all relevant 
traditions engage in the process but also that we abandon the 
sharp distinction between public and private insofar as the distinc­
tion is employed to screen certain information (information that 
is an important aspect of the identity of a group) out of the public 
conversation on the account of it being private and not public 
concern, especially when the very notion of what constitutes pri­
vate is defined in terms of how controversial (reasonably or other­
wise) the issue is. If issues are taken off the public conversational 
table (the deliberative process) on the grounds that those issues 
are controversial, it is likely that it is those issues that matter for 
minorities and marginal groups that, in the main, will end up 
being pushed out. Insofar as it is unfamiliarity in part that leads 
to viewing a position or a practice as strange and controversial, it 
will be practices of minorities which have not achieved hegemonic 
status that will be prime candidates for such exclusion. 

Second, the principle by which common life is to be regulated 
among the various traditions must be as impartial as practicable. 
One view holds that impartiality will be developed through the 
"decoupling [of] the majority culture from the political culture 
with which [the political culture] was originally fused, and in most 
instances still is." 60 The notion of decoupling is also the story of 
the law. The law is said to be impartial to the extent that it is 
decoupled from the culture, gender, and color of the majority. 
But I believe decoupling is impossible and illusory, for in most 
instances the political culture and the majority culture (gender 
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and color) are intertwined to such an extent that each assumes 
the other unreflexively. In these circumstances color-, gender-, 
and culture-blindness will merely be blindness to the minority and 
to the marginalized. I think the best course might be to broaden 
the pool (to expand the sources, the heterogeneous publics) from 
which the political culture can draw rather than to attempt to 
decouple the majority culture form the political culture. When 
majorities have to engage minorities in a dialogue, the resulting 
principle is likely to be more impartial, and hence more rational, 
partly because of what Jon Elster calls "the civilizing effects of 
hypocrisy." 61 The belief that one has to justify to another tradition 
a particular act or interest is likely to affect the way the interest is 
cast, for the interest has to appear reasonable to those to whom it 
is presented. The interest will appear reasonable only to the ex­
tent that it is viewed as attending to the differences and interests 
that define the Other. Cumulatively, the effect might be not only 
that rhetorical devices that attend to differences develop but also 
through the communication process the dialogue partners might 
come to understand, transcend, and transform their initial under­
standing of their interests. 

Third, a principle or a standard is rational to the extent that it 
is integrative. By "integrative," I do not mean that it leads to a 
harmonious union. Rather, I mean two things. First, that it en­
courages critical reflection and conceptual clarity about the com­
mon interest. Second, it ensures not only more awareness about 
the nature and intensity of the differences and conflicts, when 
such conflicts and differences exist, but it will likely lead to a 
coherent ordering of those interests. Dialogue among the various 
groups is likely to be integrative in both senses. In the first sense, 
such a dialogue is likely to make the various groups aware of the 
things that are common to them. In the second sense, the integra­
tive function is much more complex. In the course of dialogue, 
not only might various traditions discover commonality, but the 
dialogue partners might also be forced to engage in a coherent 
ordering of the various issues and interests over which there are 
conflicts. This conceptual clarity about the intensity and order of 
the interests might make agreements on certain matters easier. I 
think it is also reasonable to assume that in the course of engaging 
the minority in a dialogue the tendency for majorities to view and 



136 ADENO ADDIS 

define minorities as the (strange) different Other, as the negation 
of the normal and moral order, is likely to be reduced. 

In sum, the presence of minorities in the media or in the 
education and legal processes, and the dialogue between majori­
ties and minorities that that is likely to foster, will lead to the 
development of practical rationality by supplying the three ingre­
dients I suggested are constitutive of reason: fuller information, a 
degree of impartiality, and critical reflection on and conceptual 
clarity about the nature and order of the interests that are both 
common to and divide the various communities. 

Let me now address a possible objection to the process I have 
outlined as a way of developing practical rationality. The objection 
might go this way: While dialogue might be a desirable, even 
necessary, means of developing practical rationality in multicul­
tural and multiethnic societies, in the real world (in the world we 
inhabit) it is impossible to institutionalize dialogue among the 
various communities in a political entity. The challenge here is 
not to the normative desirability of dialogue as I have outlined it 
but to its institutional feasibility. To this objection I have three 

responses. 
First, I simply deny the truth of the assertion. My suggestion 

that we diversify the education, legal, and communication pro­
cesses as to allow the various traditions and cultures to interrogate 
one another is in fact institutionally specific and feasible. I have 
indicated in this essay how the communication industry could be 
diversified. Diversifying the educational and legal institutions will 
not be any less feasible. So, when critics allege that dialogue is 
institutionally unfeasible they must mean that it is not normatively 
desirable or defensible . But that is a different issue, which I hope 
I have addressed adequately in this essay. 

My second response, is the answer Alexander Meiklejohn gave 
to (anticipated) critics of his notion of "self-government" as a 
primary justificatory principle for the First Amendment (for free­
dom of expression) . He wrote: "However far our practice falls 
short of the intention expressed by the words ['we govern the 
U.S.'], they provide the standard by which our practices must be 
justified or condemned." 62 Thus, even if it is accepted that the 
institutional structures we currently inhabit are such that we 
might not be able to fully capture the dialogic process that I 
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am advocating, the notion of dialogue, like Meiklejohn's "self­
government" and Habermas's "ideal speech situation," will act as 
a standard by which we will be able to measure the democratic 
and rational nature of the interactive process, and toward which 
we can reform our political structures and institutions. 

My third response is to argue that in fact we have institutional­
ized the concept of dialogue in many areas and we have done so 
because we believe that such dialogue will lead to rational princi­
ples and rational decisions. Take, for example, the adjudicative 
process. We have an adversarial system which is based partly on 
the belief that a decision would be more rational and just if the 
narratives of the two opposing sides are admitted and engage 
each other as well as if the judge has the opportunity to engage in 
dialogue the lawyer-advocate for each party to the dispute. And in 
the appellate context, not only do judges engage the lawyer-advo­
cate in a dialogue, but often they also engage each other in a 
dialogue, deliberation in a judicial conference, before they an­
nounce a decision or perhaps a new norm with the decision. Thus, 
in the adjudicative process the notion of dialogue as a prerequisite 
for rational decision making seems to be central , though not fully 
or well articulated. Even in other areas, such as the communica­
tion process, the notion of dialogue as a means of developing 
rational principles or arriving at rational decisions seems to be 
institutionally affirmed. Take, for example, the notion of the 
"right of reply," the "right of correction," talk-back TV, and so 
on. All are, if fairly rudimentary and tentative, attempts to give 
substantive content to the notion of dialogic exchange being an 
important aspect of developing rational principles and arriving at 
rational decisions. 

So the issue, it seems to me, is no longer whether dialogue is 
necessary for the cultivation of practical rationality or whether we 
are capable of institutionalizing dialogue. It appears that many of 
our institutions assume that it is through dialogue that we develop 
practical rationality and that there are attempts to institutionalize 
some version of dialogue in the various spheres. Rather, the issue 
is whether cultural and ethnic identities should be seen as rele­
vant factors that should publicly matter in the dialogic process 
and if so how should they be factored in that process? I have 
argued in this essay that ethnic and cultural membership should 
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be institutionally included in the dialogic process if we are to 
cultivate pluralistic solidarity as well as to develop practical ratio­
nality. I have also suggested that three institutions are good candi­
dates for such inclusive process: the legal, educational, and com­
munication processes. 

There is now one more issue to address which I shall address 
relatively briefly. The issue is this: how does the notion of pluralis­
tic solidarity, which emphasizes dialogue among groups and 
among traditions and which views multiethnic and multicultural 
societies as networks of communication, deal with the question of 
linguistic plurality? That is, if the demand for pluralism by groups 
include the demand to cultivate and use their own language in 
schools, courts, and the media, how would dialogue (and shared 
deliberation) be possible without the dominant group coercively 
imposing a single language (more likely its language) on all citi­
zens?63 This is perhaps the most difficult question that a multicul­
tural and multiethnic society has to address. The dilemma is this: 
on the one hand, a genuine concern for the survival and flour­
ishing of a group's culture will have to show concern for the 
survival of the group's language as well. This is because, as I have 
argued elsewhere,64 the survival of a group's culture is, to some 
extent, dependent on the vitality of its language. Language is not 
a mere medium of reality. It is partly constitutive of that reality. It 
affects how we think and how we view and perform the rituals 
that are central to the particular culture. Thus, to destroy a 
group's language might contribute to the destruction of that 
group's culture. There is also a pragmatic reason that argues 
against coercive linguistic assimilation. The point is vividly illus­
trated by what has been happening in Sri Lanka for the past few 
years: a bloody civil war, between the Tamil minority and the 
Sinhalese majority, has brought enormous destruction to that 
island nation. Some have argued that the beginning of the tension 
that ultimately led to the civil war can partly be traced back to 
1956. During that year the Parliament of then Ceylon, by a simple 
majority, passed a law that made Sinhala, the language of the 
majority, the only official language of the island. The Tamil minor­
ity viewed this as an assault on the very existence of its culture.65 

Thus, it is not only the centrality of language to cultures and 
cultural developments that counsels against coercive linguistic 

On Human Diversity and the Limits of Toleration 139 

assimilation, but also the political fact that undermining the lan­
guage of minorities might, as the Sri Lankan example suggests, 
lead to conflict and destruction rather than to stability and har­
monious union as assimilationists probably desire and believe. 66 

On the other hand, if democratic political communities are to 
sustain themselves over a long period of time the various cultural 
and ethnic communities have to engage each other in continuous 
and institutional dialogue rather than seeing each other as alien 
and strange. There cannot be such dialogue unless there is a 
common language or common languages. So, the question be­
comes whether one can be committed to linguistic pluralism and 
pluralistic solidarity simultaneously or whether my commitment 
to pluralistic solidarity necessarily excludes any commitment to 
linguistic plurality. The short answer is "not necessarily," but it 
makes it harder. Let me now give the complicated answer. One 
can be committed to linguistic pluralism and shared deliberation 
under certain conditions. A political community may, for exam­
ple, recognize all languages in the polity as official or national 
languages. Switzerland has taken that route. 67 But in my view in 
most instances this will be plausible only if there were two or three 
spoken languages in the political community. However, many 
countries, especially developing countries, are faced not with two 
or three but dozens of languages.68 Under those circumstances, it 
is likely to be financially prohibitive and administratively chaotic 
to attempt to give equal status to all languages that are spoken in 
the polity. 

Alternatively, a polity may give official status to selected minor­
ity languages. 69 Such an approach affirms some degree of linguis­
tic plurality and is still committed to shared deliberation. But 
then the question arises as to what would happen to those minor­
ity languages which are not selected as official languages and by 
what criteria would and should a polity decide as to which lan­
guages are good candidates for official or national status. If the 
consequence of elevating some languages to official status entails 
(or is the bargain that leads to) the destruction or total neglect of 
other minority languages, then it appears to me to be trouble­
some. This is so for two reasons. First, it is likely that the languages 
that get selected as official are going to be languages of communi­
ties that are viewed as "significant" either in terms of their number 



140 ADENO ADDIS 

or the power they possess, more than likely the latter. Thus, the 
very groups, small and marginal groups, which are likely to be, to 
use a phrase popularized by Will Kymlicka, "outbid and out­
voted" 70 in the market in relation to the resources they need for 
the survival and flourishing of their language and hence might 
need state intervention and official affirmation, end up shoulder­
ing the cost of selective recognition, the cost of the bargain. 
Second, selective recognition might foster ethnic tension rather 
than resolving it. Those whose languages are excluded from this 
process of official affirmation might feel the exclusion more in­
tensely than they would if only one language was selected as the 
official or national language, for to be excluded in the name of 
one national language and hence national unity might be more 
tolerable for some than to be excluded as not being "significant" 
or important enough to be included as one of several. 

Where does this leave us? If a political community is unable, 
either for financial or administrative reasons, to accord official 
status for all the languages spoken in the polity, as it is likely to be 
the case in relation to most multicultural societies, perhaps one 
alternative way would be to adopt one national language, but to 
allow linguistic minorities to preserve their language in one of 
two ways. The most generous would be to allow them to use 
their language as the medium of educational instruction at the 
elementary level. But that, of course, would require that they 
teach the national language as a subject at that level since postele­
mentary education will be conducted in the national language. 
The second option, what I consider as the minimalist position, 
will allow linguistic minorities to teach their language as a subject 
at the elementary, and perhaps secondary, level while maintaining 
the national language as the medium of instruction at all levels. 

The advantage of the first option is that it is likely to be 
more conducive to the flourishing of the particular language. 
The survival and flourishing of a language will be considerably 
enhanced if it is used as a medium of instruction. The disadvan­
tage is that those minorities might find themselves at a competi­
tive disadvantage as they proceed up the educational ladder and 
ultimately enter the job market. And given these disadvantages, 
minority language groups might in fact choose the second option 
as a sensible compromise. But the important thing is to give these 
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groups the chance to make the choices for themselves. There are 
two reasons for this. First, a choice, a trade-off, made by the 
relevant language group is likely to have more legitimacy in the 
eyes of members of the language minority and hence likely to 
reduce the chances of conflict among language groups. Second, 
it seems plausible to assume that the relevant language group will 
make the better substantive choice, the better compromise, given 
that it is the group that would be affected by whatever choice it 
makes and how much weight it puts on one concern (i.e., survival 
and development of the language) as opposed to another (i.e. 
the disadvantage that members of the group will face as they go 
up the ladder in the event that they do not have mastery of the 
national language). 

There could probably be numerous other ways to accommo­
date the commitment to shared deliberation and linguistic plural-
. 71 I . b d ism. t 1s eyon the scope of this essay to explore all the 
alternatives or to canvas what the political, administrative, or 
financial consequences of choosing one or another alternative 
are likely to be. But in my view if linguistic pluralism and shared 
deliberation cannot be reconciled then the latter will have to take 
precedent. At a minimum, a political community requires that 
ethnic and cultural communities be linguistically capable of com­
municating with each other. 

As the epigraph from Immanuel Kant alerts us, and as Isaiah 
Berlin, who used a variation of the statement as the title of his 
book,72 has continually insisted, we should accept the fact that the 
social world is defined by multiple, and often incommensurate, 
values and traditions. We embrace multiplicity, not only because 
living with multiplicity is normatively desirable but also because 
attempts to cure us of diversity have led to cruelty-cruelty to 
individuals as well as to forms of life and traditions associated with 
minority groups. 

But what would living with diversity entail? This essay has ar­
gued that the toleration model of "live and let live" is an insuffi­
cient way of dealing with multiplicity. The toleration model in large 
measure does not accomplish what its defenders claim it does ac­
complish: that it is generous to minorities and that it facilitates the 
development of reason. Indeed, to paraphrase Paulo Freire in an-
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other context, the toleration model, at least in its Kukathasian ver­
sion, "nourish[es] false charity" towards minorities. 

What we need is to explore institutional structures and pro­
cesses that would simultaneously allow us to affirm and respect 
plurality while also cultivating some notion of solidarity. Without 
some sense of solidarity among the various communities in a 
polity, it will be difficult for a political community to sustain itself 
over a period of time while remaining democratic. What I have 
termed pluralistic solidarity is meant to respond to that issue. 
Whether or not there is pluralistic solidarity, I have argued, will 
depend on the existence of institutions that encourage, and are 
conducive to, fair moral compromises. Such compromises are 
possible if two conditions exist. First, there is a dialogic process 
that will link all groups and traditions in a continuous network of 
communication. Second, the communicative process recognizes 
and takes into account the existence of political and social ine­
qualities among groups (participants in the communication pro­
cess). Not only would such a process generate fair compromises 
but, so I have argued in this essay, it will also provide the condition 
for the development of practical rationality, making further moral 
(and other) compromises possible and perhaps easier. Put simply, 
a fair and inclusive communicative (dialogic) process is the condi­
tion for rational and hence moral inquiries, and for cultivating 
legitimacy for public institutions and decisions in a multicultural 
and multiethnic political community. 

NOTES 

This essay grew out of my comments on Chandran Kukatha's "Cultural 
Toleration," chapter 3 in this volume, at the 1995 Annual Meeting of the 
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would especially like to thank Kathryn Abrams, Donald Horowitz, Will 
Kymlicka, Edward Rubin, and John Stick. 
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Jagdish S. Gundara, "Multiculturalism and the British Nation-State," 18-
31. 
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fact that some groups are part of the polity not as a result of their free 
choice, as the image of an immigrant country seems to suggest, but as a 
consequence of either brutal conquest or the practice of slavery. For 
purposes of my classification here, however, I shall take the self-image as 
the point of departure. 

In this essay, I shall use "African Americans" and "blacks" interchange­
ably. 

5. "The generic idea of ethnic cleansing is that of attempting to elimi­
nate or greatly reduce [either through mass killing or forced relocation} the size of 
an ethnic or national group in order to achieve greater homogeneity within a 
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this" (emphasis in original).James W. Nickel, "What's Wrong with Ethnic 
Cleansing?" Journal of Social Philosophy 26 ( 1995): 6. 
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7. Article 39(1) of the new Ethiopian Constitution provides: "Every 
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8. See Amitai Etzioni, "The Evils of Self-Determination," Foreign Pol­
icy 89 (Winter 1992-93): 21-35. 
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10. The phrase is taken from Michael Walzer, "Notes on the New 
Tribalism," in Political Restructuring in Europe, ed. Chris Brown (New York: 
Routledge, 1994), 197. To put Professor Walzer's comment in the context 
of his argument let me quote a portion of the paragraph in which the 
phrase appears: "Rather than supporting the existing unions, I would be 
inclined to support separation whenever separation is demanded by a 
political movement that, so far as we can tell, represents the popular will. 
Let the people go who want to go." 
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I am in complete agreement with Walzer that there are circumstances 
when political divorce might be the only sensible solution. But I must 
disagree that whenever there is a popular majority for political divorce at 
~ given time we should allow that as of right. I believe, as I have argued 
m the text, that would lead to dangerous and destructive fragmentation . 
Also, a~ a~ empirical matter, I am not quite persuaded that if a group, 
the maJonty of whose members desire separation, is allowed to secede, 
ultimately, if there is political or economic disadvantage in that depar­
ture, that group "will find a way to re-establish connections ... [in] some 
sort of union" with the entity from which it has seceded. I think Walzer's 
optimism neglects the fact that separation has its own dynamics and even 
the existence of objective needs may not be sufficient to bring the entities 
back together. First, there might be other neighbors that perceive their 
security and economic interest in terms of keeping these entities divided. 
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either by using front groups in those countries or by employing economi~ 
and military intimidation. Second, we should also not forget that a new 
country means a new bureaucracy which will develop its own interest, an 
interest that might not always converge with the interest of the political 
entity, and is likely to view its existence in terms of the existence of the 
political entity and hence might fight for that separate existence. The 
point is that we ought not deceive ourselves by thinking that even after 
political divorce reassociation is simply a matter of the groups realizing 
that _there are economic and political imperatives that compel the union. 
It might not be that easy. We might in fact end up making the people 
whose right for self-determination compelled us to support political di­
vorce prisoners of a new bureaucracy and the imperatives of regional 
(and perhaps global) power and security arrangements. 

ll. Charles Larmore, Patterns of Moral Complexity (Cambridge: Cam­
bridge University Press, 1987). 

12. See Adeno Addis, "'Hell Man, They Did Invent Us': The Mass 
Media, Law and African Americans," Buffalo Law Review 41 (1993): 
530-31. 

13. The literature on multiculturalism in this country is extensive 
both in terms of number and reach. Just to cite two examples, see Charles 
Taylor, Multiculturalism: Examining the Politics of Recognition, ed. Amy Gut­
mann (Princeton: Princeton University Press, 1994) and "Symposium: 
Race and Remedy in a Multicultural Society," Stanford Law Review 47 
(1995): 819-1096. 

14. Applauding John Rawls's recent work (Political Liberalism) as rais­
ing and grappling with the right question, the question of which institu­
tional structures are defensible and appropriate to keep diverse commu-
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nities together as a political entity, Bruce Ackerman observes that if the 
right answers are not found, America "is finished as a nation." Bruce 
Ackerman, "Political Liberalism," Journal of Philosophy 91 (1994): 365. 

15. In his recent work, for example, John Rawls has attempted to 
e~ten~ the doctrine of toleration that emerged to accommodate religious 
d1vers1ty to other areas such as cultural, moral, and philosophical differ­
ences. John Rawls, Political Liberalism (New York: Columbia University 
Press, 1993), 10. 
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dating it within the framework of the nation-state. The case for religious 
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is seen to be liberalism's central feature-toleration. George Crowder 
reads the works of Isaiah Berlin and Bernard Williams as implying this. 
See George Crowder, "Pluralism and Liberalism," Political Studies 42 
(1994): 293-305. 
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from state intervention. Under this definition a private realm could be 
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one given that culture is a concept that has been used to cover a wide 
range of things. In its widest sense, culture of course includes religious 
convictions and practices and in this essay I shall at times use culture to 
include religious commitments and practices. Rather than offer a general 
~escription o~ what constitutes culture which might be misleading, and 
m any case might not be possible to do, I shall simply offer examples that 
I have in mind when I refer to the notion of culture. The kind of 
examples that I have in mind are distinctive cultural dress, rituals, lan­
guage, etc. 

19. See John Rawls, Political Liberalism (New York: Columbia Univer­
sity Press, 1993); Bruce Ackerman, Social justice in the Liberal State (New 
Haven: Yale University Press, 1980); Bruce Ackerman, "Why Dialogue?" 
The Journal of Philosophy 86 ( 1989): 5-22. For Rawls, it is how reasonable 
the differences are on the issue that compels that the issue should not be 
a subject for public deliberation, while for Ackerman it might be suffi­
cient that the differences on the subject are strong. 

20. See, for example, Joseph Raz, The Morality of Freedom (Oxford: 
Clarendon Press, 1986) . 

21. I leave aside the situation in nonliberal societies where power is 
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held by a minority which is not accountable to the wishes and preferences 
of the majority. 

22. The quotation in the epigraph of this chapter comes from Freire, 
Pedagogy of the Oppressed, trans. Myra Bergman Ramos (New York: Seabury 
Press, 1970) , 29. 

23. The distinction between negative and positive toleration is drawn 
by Peter Nicholson. See Peter P. Nicholson, "Toleration as a Moral Ideal," 
in Aspects of Toleration: Philosophical Studies, eds. John Horton and Susan 
Mendus (New York: Methuen, 1985), 158-59. However, I appropriate the 
distinction to describe a slightly different set of categories than those 
suggested by Nicholson. 

24. Chandran Kukathas, "Cultural Toleration," this volume, pp. 69-
104. 

25. See Lee Bollinger, The Tolerant Society: Freedom of Speech and Extrem­
ist Speech in America (New York: Oxford University Press, 1986). Bollinger 
argues that the extraordinary tolerance that freedom of expression, and 
the First Amendment, require of citizens, even in relation to extremist 
speech which is often itself intolerant and unworthy of protection, can 
best be defended not on the ground that free speech is unique and 
merits special protection but rather we are using the free speech area as 
an exemplar to develop "a social capacity to control feelings evoked by a 
host of social encounters" (10). 

26. Chandran Kukathas invokes and develops what seems to him to 
be the most generous notion of negative toleration in relation to minor­
ity cultures. To the question of how a liberal society should deal with 
minority cultural practices which do not directly harm but are intolerable 
to the wider society, his answer is that liberal societies should tolerate 
such minority practices as long as those minorities allow their members 
to leave for the wider society when those members conclude that they no 
longer can adhere to the requirements of membership. Kukathas, "Cul­
tural Toleration," this volume. The version of negative toleration to 
which I am responding in the following pages is, primarily, the seemingly 
generous version adopted by Kukathas. 

27. I shall put aside the issue of direct physical harm, either against 
the person or property. Even in its most generous moment, toleration 
seems to be constrained by the principle that physical harm is beyond 
what a polity should allow as a permissible aspect of sustained diverse 
lives and practices. 

28. W. E. B. DuBois captured this sense of unreconciled "two-ness" in 
his description of the experience of African Americans in the United 
States. AB DuBois put it: "One ever feels his two-ness,-an American, a 
Negro; two souls, two thoughts, two unreconciled strivings; two warring 
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ideals in one dark body, whose dogged strength alone keeps it from 
being torn asunder." W. E. B. DuBois, "The Souls of Black Folk" ( 1903); 
reprinted in Three Negro Classics, with an introduction by John Hope 
Franklin (New York: Avon Books, 1965), 215. 

29. The phrase is Charles Taylor's: "Things take on importance 
against a background of intelligibility. Let us call this a horizon. It follows 
that one of the things we can't do, if we are to define ourselves signifi­
cantly, is suppress or deny the horizon against which things take on 
significance for us." Charles Taylor, The Ethics of Authenticity (Cambridge: 
Hanrard University Press, 1992), 37. 

30. Stephen Carter, "Evolutionism, Creationism, and Treating Reli­
gion as a Hobby," Duke Law Journal ( 1987): 978. 

31. Benjamin Barber, Strong Democracy: Participatory Politics for a New 
Age (Berkeley: University of California Press, 1984), 219. Reciprocity and 
mutual respect is also a theme in John Rawls's work. Rawls, Political 
Liberalism, 16-17. Rawls writes: "[T] he idea of reciprocity lies between the 
idea of impartiality, which is altruistic ... and the idea of mutual advan­
tage understood as everyone's being advantaged with respect to each 
person 's present or expected future situation as things are." 

32. This, of course, is not to imply that interpersonal dialogues among 
members of different cultural or ethnic groups are not important but 
to recognize that there are limits to the transformative potential of 
interpersonal dialogues in a world where people's "experiences" and 
views are constantly, and to a considerable degree, shaped (mediated) by 
large institutions, such as the media. To alter institutionally entrenched 
images (entrenched through law, the media, and education) will require 
institutional intenrentions. The limits of interpersonal dialogue to culti­
vate reciprocal empathy becomes even clearer in polities where ethnic 
and cultural groups lead either segregated (such as blacks in the United 
States) or geographically isolated (such as many groups in developing 
countries) existences. Under these circumstances institutional dialogue 
might in fact improve the possibilities of interpersonal engagements 
among members of various groups. 

33. See Los Angles Times, 30 March 1995, Al; Atlanta Constitution, 6 
August 1995, lB. 

To put the figures I cited in the text in a fuller context, this is what the 
sunreys show: when people were asked if they supported affirmative ac­
tion for minorities 52 percent of all polled answered affirmatively, but 
only 45 percent of whites (and 35 percent of white men) said yes. When 
the question was support for affirmative action for women, 61 percent of 
all polled said yes, and 56 percent of whites (and 45 percent of white 
men) were supportive. 
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34. An enforcement of such a regulation in a school where there are 
Sikhs would certainly not have equally neutral impact on all students. It 
will strike at the heart of what it means to be a Sikh. See Mandla v. Dowell 
Lee [1983] All E. R. 1062 (H.L.). A similar point was made by Justice 
Brennan in a dissent in Goldman v. Weinberger, 475 U.S. 503, 521-524 
(1985). The case involved an Orthodox Jew, a commissioned officer in 
the U.S. Air Force, who sought to wear a yarmulke while on duty and in 
uniform, though Air Force regulation prohibited the wearing of head­
gear except under limited circumstances. A closely divided U.S. Supreme 
Court (5:4) upheld the constitutionality of the regulation. Justice Bren­
nan, in his dissent, thought that the regulation was unconstitutional and 
observed that the seemingly "neutral" standard resulted in the disparate 
treatment of Christian members (the majority) and members of minority 
religious groups, such as Orthodox Jews and Sikhs. 

35. See Chandran Kukathas, "Are There Any Cultural Rights?" Politi­
cal Theory 20 (1992) : 105-39; Kukathas, "Cultural Toleration". See also 
William A. Galston , "Two Concepts of Liberalism," Ethics 105 (1995): 51&--
34. Galston defends what he calls the diversity model, which he contrasts 
with what he refers to as the autonomy model, which he argues stands 
for the proposition that there should be toleration to all sorts of groups, 
even those that "may be illiberal in their internal structure and practices 
as long as freedom of entrance and exit is zealously safeguarded by the 
state" (533) . 

36. "The primary reason for rejecting the idea of group claims as the 
basis of moral and political settlements is that groups are not fixed 
and unchanging entities in the moral and political universe." Kukathas, 
"Cultural Rights," 110. See also Harold R. Isaacs, Idols of the Tribe: Group 
Identity and Political Change (New York: Harper and Row, 1975; reprint, 
Cambridge: Harvard University Press, 1989), 205 (page citations are to 
the reprint edition). Donald Horowitz, whose work on ethnic minorities 
is perhaps the best and the most comprehensive, has made that point 
repeatedly. See, for example, Donald L. Horowitz, Ethnic Groups in Conflict 
(Berkeley: University of California Press, 1985 ), 6&--68, 589. 

Let me make a point here about the moral and political implications 
of viewing something as a "social construction." The fact that something 
is a social construction and thus amenable to change as conditions 
change does not mean that it is not worthy of our moral and political 
concerns. 

37. Kukathas, "Cultural Rights," 117, 128. I might note in passing that 
it is not quite clear to me why Kukathas thinks that the right to "emigrate" 
(the right to exit to the wider liberal community) is any less a liberal 
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good than is autonomy. Recall, Kukathas's cnuque of liberal theorists 
who insist that minority cultures respect the autonomy of their members, 
as a condition of toleration, was because such a demand is unreasonable 
(certainly not generous enough) insofar as it conditions toleration on 
minorities becoming more like liberal communities. The complaint is 
that minorities are forced to embrace a central liberal good before they 
are tolerated. If that is the complaint, then why is it not also true that the 
requirement that those groups allow their members to choose to leave 
(the right to exit) for the wider community is also forcing those groups 
to embrace a liberal good as a condition of toleration? Put simply, why is 
the right to choose to leave any less a liberal good (or any more a neutral 
framework) than is respecting the autonomy of the person? 

38. A relatively recent newspaper article reported about a lawsuit by a 
group of Australian Aborigines against the Australian government. The 
plaintiffs were kidnapped and taken away form their parents at an early 
age, with government sanction, and raised either by white families or 
church-run orphanages. The purpose: "to assimilate the Aborigines into 
Australia's white culture." The practice lasted well into the 1960s. 

One of those who was a victim of forced removal is quoted as saying: 
"I lost my family, my language, my culture, and I am still isolated today." 
The dislocation has apparently had enormous social consequences. "Alco­
holism, the most serious health problem faced by Australia's Aborigines, 
is pronounced among members of the Stolen Generation." Philip 
Shenon, "Bitter Aborigines Are Suing for Stolen Childhoods," New York 

· Times, 20July 1995, sec. A4. 
For a very interesting exploration of the varying level of impact on the 

integrity and health of the individual self that the loss of different kinds 
of affiliations may pose, see Meir Dan-Cohen, "Between Selves and Col­
lectivities: Toward a Jurisprudence of Identity," University of Chicago Law 
Review6l (1994): 1213-43. 

39. False symmetry is prominent in current political and legal dis­
course. Not only are cultural and ethnic groups seen to be similar to 
various private and voluntary groups, but the significance (or force) of 
their complaints, claims, and institutional concerns are often diminished 
by seeing those concerns and complaints as analogous to complaints, 
claims, and institutional concerns of the dominant majorities. Thus, 
for example, in the United States, current legal and political discourse 
views affirmative action that is designed to remedy the effects of past 
and current discrimination as similar to government enforced discrim­
ination against minorities. Plessy v. Ferguson (163 U.S. 537 [1896]) is 
seen as morally indistinguishable from Metro Broadcasting v. FCC ( 497 
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U.S. 547 (1990]). I am exploring the notion of false symmetries in a 
paper I am writing that carries the same title. Part of that argument 
is also developed in Adeno Addis, "Role Models and the Politics of 
Recognition," University of Pennsylvania Law Review 144 (1996): 1377-
1468. 

40. Jurgen Habermas put the issue correctly: "Should citizens' identi­
ties as members of ethnic, cultural, or religious groups publicly matter, 
and if so, how can collective identities make a difference within the 
framework of constitutional democracy? Are collective identities and 
cultural membership politically relevant, and if so, how can they legiti­
mately affect the distribution of rights and the recognition of legal 
claims?" (emphasis in original).Ji.irgen Habermas, "Multiculturalism and 
the Liberal State," Stanford Law Review 47 (1995): 849. 

41. Contrary to what the legal and political literature might indicate, 
the paradigmatic case for a multiethnic and multicultural society is not 
Wisconsin v. Yoder (406 U.S. 205 (1972]) (where the Amish desired and 
were allowed to keep their children from getting a mandatory high 
school education) or even Mozer/ v. Hawkins County Board of Education 
(827 F.2d 1058) (where the plaintiffs wanted certain materials excluded 
from the school's basic reading for their children). The major issue is 
not total withdrawal or the displacement of contrary views from the 
conversational agenda. Rather, it is whether what matters for cultural, 
ethnic and religious minorities should be part of the public agenda and 
thus politically relevant. The quotation from Mozer/ in the epigraph of 
this chapter is from the majority opinion, page 1069. 

42. "Rather than following the integrative path of our predecessors, 
the United States now may be traveling down the strife-torn road of 
countries in which the manifestations of separatism predominate." J. 
Harvie Wilkinson Ill, "The Law of Civil Rights and the Dangers of Sepa­
ratism in Multicultural America," Stanford Law Review 47 (1995): 1000. 
Harvie Wilkinson III is a federal judge on the Court of Appeals for the 
Fourth Circuit. 

43. Brian Walker, 'John Rawls, Mikhail Bakhtin, and the Praxis of 
Toleration," Political Theory 23 ( 1995): 114. 

44. Seyla Benhabib, Situating the Self: Gender, Community, and Pas/mod­
ernism in Contemporary Ethics (New York: Routledge, 1992), 140. 

45. See Addis, "Hell Man," 523-626. 
46. John Rawls, A Theory of Justice (Cambridge: Harvard University 

Press, 1971), 527. 
47. See Adeno Addis, "Recycling in Hell," Tulane Law Review, 67 

(1993): 2259. 
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48. United States v. Southwestern Cable Co., 392 U.S. 157,177 (1968); see 
also, Shurberg Broadcasting of Hartford, Inc. v. FCC, 876 F.2d 902, 943 (D.C. 
Cir. 1989) (Wald, C. J., dissenting). ("For good or ill, a large portion of 
the American polity relies upon the broadcast media as a principal source 
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49. I give a detailed account of the information and communication 
revolutions in their international contexts in a forthcoming book, Adeno 
Addis, "The New World Information and Communication Order: The 
Attempt to Restructure the International Communication Process" (un­
published manuscript with the author). 

50. The argument in this section is fully developed in Addis, "Recycl­
ing in Hell," 2265-66. 

51. I mean to use the term incommensurate in the same way that 
Joseph Raz has used it. Two things are incommensurate when there is no 
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Morality of Freedom, 322: "A and B are incommensurate if it is neither true 
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itiit und Geltung," Philosophy and Social Criticism 20 (1994): 144. 

56. Habermas proposes an "ideal speech situation" of unencum­
bered communication from which program of social development might 
be reverse-engineered. See Jurgen Habermas, Communication and the 
Evolution of Society, trans. and introduction Thomas McCarthy (Boston: 
Beacon Press, 1979), 1-68. My purpose here is not to defend the ideal 
speech situation but simply to make the point that whatever one thinks 
of the ideal speech situation as a normative and descriptive construct, 
Habermas at least gives us a standard by which we can appraise 
the validity and the correctness of what appears to be common (and 
reasonable) standard by which interaction among groups are to be regu­
lated. 

57. See Jurgen Habermas, "Struggles for Recognition in the Demo­
cratic Constitutional State," trans. Shierry Weber Nicholsen, in Multicul­
turalism: Examining the Politics of Recognition, ed. Amy Gutmann 
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58. Will Kymlicka, Liberalism, Community, and Culture (Oxford: 
Clarendon Press, 1991) , 182-83. 
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6 

THE IDEA OF NONLIBERAL 

CONSTITUTIONALISM 

GRAHAM WALKER 

Constitutionalism is often praised as the antidote to tyranny. Not 
surprisingly, the momentous political transitions now underway 
in various parts of the world-most of them exiting tyranny of 
one sort or another-have sparked a revival of interest in consti­
tutionalism. Especially in the postcommunist region, constitu­
tional government has a huge appeal after several generations of 
unconfined rule by one party in the pursuit of a grandiose ideal. 
As the mechanism of the vaguer hope called democracy, constitu­
tionalism seems as opposite to Stalinism as the rule of law is 
opposite to the rule of men. Still, in postcommunist lands as 
elsewhere, there is sometimes less than full enthusiasm for the 
liberal, individual rights-oriented approach to constitutions urged 
by American legal scholars. How could there be, in the presence 
of long-standing communal identities-ethnic, religious, and 
moral-that are often at variance with Western liberal ideals? 

But it is hard for these lawyers. As I will show, they usually 
conceive of constitutionalism as a system whose ultimate purpose 
is securing the rights and liberties of individuals. And who can 
blame them? America's constitutionalism is liberal, or at least it is 
now. In twentieth-century America, the word "constitutional" has 
rarely been spoken in one breath without "rights" being uttered 
in the next. So when American legal experts shuttling across the 
Atlantic encounter misgivings about draft constitutions devoted 
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to liberal norms, they can only be puzzled or vexed: Why would 
anyone resist such a manifestly good thing as constitutionalism? 

The lawyers' predicament suggests the need to conceptualize a 
constitutionalism that is not defined by its liberal elements. I 
propose that the modern absorption of constitutionalism by liber­
alism need not be permanent. It is now possible, and maybe 
necessary, to realize a constitutionalism which retains the primary 
appealing qualities of constitutionalist government while demot­
ing or at least qualifying the central values of Western liberalism, 
such as individual autonomy and the neutral state. I do not write 
this as an enemy of liberal constitutionalism; I simply do not 
consider the adjective superfluous. The distinct character of lib­
eral constitutionalism is only obscured by the conflation of liberal 
and constitutionalist principles. 

Some liberals might wish for a world in which they could 
admonish founders and reformers to "take liberal constitution­
alism whole or not at all." If liberalism inevitably triumphs at the 
end of history, perhaps this advice is supposed to hasten benevo­
lent fate. 1 In any event, many liberals imagine that holding out 
for unadulterated liberalism will induce reforming nations to em­
brace liberalism wholesale. Such a stance may instead induce 
them to refuse constitutionalism altogether, leaving the public 
order of new states at the mercy of many fearful impulses, without 
benefit of constitutionalist impediments to those impulses. In 
those places-notably in the third world-where the cultural 
consequences of liberalism ("Westernization") are unwelcome, 
but where autocracy is equally troubling, reformers will find little 
wisdom in such counsel. Nor will it be of much help in liberal 
societies when problems like the environment, property and edu­
cation start to seem intractable within the confines of a domi­
nantly liberal constitution.2 An immobilized liberal society might 
be uniquely vulnerable to populist autocrats. 

Most of all, wherever people value some aspects of communal 
identity more than the autonomy of individual choice, such values 
need to be crafted into a constitutionalist structure which can 
simultaneously give them public status and impede their more 
worrisome expressions. In the many places around the world 
where profound political transitions have been underway since 
the close of the Cold War, this basic issue is arising over and over 
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again: how to constitute a nontyrannical politics with a decent 
rule of law, while at the same time affirming in a public, institu­
tionalized way a particular ethos-whether of nationality, moral 
solidarity, religious tradition, or some more or less alarming com­
bination of all three. Liberals have criticized the Baltic states, for 
example, for their use of an ethnic franchise that excludes Rus­
sians. But can these newly free countries find any constitutionalist 
means to counter Stalin's ruthless Russification of their territories 
and cultures? Can the Hungarian state offer its patronage to 
Magyar identity without fatally undermining its progres·s toward 
the rule of law? Can the very raison d'etre of the new Slovak 
Republic-the first-ever independent state for Slovaks-be recon­
ciled with constitutionalist government and the needs of the Hun­
garian and Romany minorities? Can Russia constitutionally affirm 
the historical and cultural centrality of Orthodoxy without invit­
ing a slide to fascism? Can the massively Roman Catholic charac­
ter of Polish society be enacted in its public institutions in a way 
that is consistent with constitutionalist aspirations? Can the Is­
lamic character of Tajikistan be similarly enacted without making 
a sham of its new constitution? Can the new Palestinian sover­
eignty be Islamic in a way parallel to the Jewish state out of which 
it is emerging, without putting itself on the road to eventual 
despotism? Can a postapartheid rule of law in South Africa legiti­
mately stop short of "race-blind" political individualism? Can Ca­
nadian constitutionalism survive the multicultural grant of group 
rights to native peoples and to the distinct society of Quebec? 

If the answer in every such case is no, as an unflinching liberal­
ism requires, then much of the world seems consigned to multi­
form tyranny. For the illiberal impulses in question are not with­
ering away. But a constitutionalism conceived independent of 
liberal criteria may allow a different but equally principled set of 
answers. Refusing nonliberal constitutionalism will not have the 
effect of securing liberal constitutionalism. It will have the effect 
of making tyranny more likely. 

LIBERAL DOUBTS, CONSTITUTIONALIST PROSPECTS 

If the idea of nonliberal constitutionalism has recently become 
more urgent, it has also become more accessible. For just when 
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many countries are poised to embark on constitutionalist experi­
ments, faith in liberal principles is eroding. Of course liberal 
societies indulged a brief splurge of self-congratulation at winning 
the Cold War. But they harbor a growing undercurrent of self­
doubt. Liberalism has for some time been accused of a reductive 
approach to knowledge and the human self.3 More recently, non­
Western intellectuals have joined Western feminists, postmodern­
ists and even traditionalists to indict the notion of individual 
autonomy rights as a form of naive and homogenizing universal­
ism, and to unmask the ethnic and moral "neutrality" of the 
liberal state as a covert form of coercion. 4 Whether valid or not, 
such criticism receives serious attention. Its presence shows that 
liberal principles are becoming casualties of the larger disintegra­
tion of the self-confidence of modern Western rationalism: they 
no longer enjoy the status of self-evident verities. 

These developments obviously threaten the standard categories 
of Western constitutional law. Stanley Fish illustrates the threat 
most acutely. Duke Law School's postmodernist, postliberal extra­
ordinaire, Fish is skeptical about individual rights of all kinds. 
According to Fish, for example, "There's no such thing as free 
speech, and it's a good thing, too." 5 This is because all discourse 
is embedded in some scheme of understandings and values. Em­
beddedness constrains speech; it also makes it possible in the first 
place; "restriction ... is constitutive of expression." And what 
holds existentially also holds politically. Every political regime­
including every regime that claims to value freedom-necessarily 
exists within the parameters of a dominant value scheme which 
inescapably circumscribes the freedom that will be tolerated. Fish 
upends the liberal distinction between freedom of speech and 
freedom of action-the former supposedly absolute to liberals 
and the latter qualified. Speech is action, Fish points out. There is 
no "weightless verbal exchange," since all speech is about some­
thing. Speech is "always doing work," always impinging on the 
world "in ways indistinguishable from the effects of physical ac­
tion" (except for unstructured vocalization, which is hardly what 
liberals think they are championing). The American Supreme 
Court's doctrine distinguishing speech that incites to action from 
speech per se plays into Fish's hand. The "fighting words" test, he 
points out, does not insulate speech from public prejudice; it 
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effectively leaves it at the mercy of public prejudice. The incitable 
sensibilities of the dominant public finally determine the bounds 
of speech "freedom." Fish is not complaining. He is revealing the 
incongruity of liberal free speech orthodoxy. Fish also argues 
that formulas like "free speech" are semantic prizes that, when 
successfully appropriated, covertly impose the substantive values 
of the successful group. 

The same holds for other liberal rights principles. Fish men­
tions religion as a parallel case.6 He is not alone in noticing how 
the liberal principle of religious freedom, when combined with 
the principle of public religious neutrality, inadvertently imposes 
religious individualism, privatism and indifferentism on all but 
the hardiest religious dissenters. 7 

Fish explains this sort of thing-and much else-by asserting 
that there simply are no principles which can be counted upon to 
guide public Jaw. Moreover, he says, humans possess no neutral, 
nonpartisan reasoning power for finding and using such princi­
ples, even if they did exist. Everything, therefore, is "politics," a 
power struggle as much over the meaning of words as over the 
allocation of resources. Because liberalism conceives its rational 
principles precisely as suprapolitical and nonpartisan, "one can 
only conclude, and conclude nonparadoxically, that liberalism 
doesn't exist." 8 This does not render Fish indifferent among alter­
native laws and forms of public order. He has emphatic prefer­
ences, but they do not rest on rational principles, only on contin­
gent consequentialist judgments. In late-twentieth-century 
America, for example, hate speech codes do more good than 
harm, especially in combating "flat-out lies" like holocaust denial. 9 

I cannot offer here the response that Fish's views demand. 10 I 
will only observe that Fish's argument does not establish all of its 
claims. Successfully undermining the naive, rationalist view of 
"rights" does not preclude Jess naive, more universal standards of 
political morality that do not depend on liberalism. Nor does it 
void an architectonically political-or, put more simply, a consti­
tutionalist-rationale for free speech and other liberal rights. 
Even if Fish is right, it might still be wise on other grounds to 
treat "rights" politically as if they were just the sort of thing 
that naive liberalism once considered them to be as a matter of 
metaphysical truth. However that may be, the arguments of Fish 
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and like-minded doubters increasingly dissolve the liberal concep­
tion of freedom of speech. 

Do Fish's observations dissolve the notion of constitutionalism, 
of which freedom of speech has seemed to most people to be an 
integral element? I don't think so. If we concede his persuasive 
deconstruction of liberalism but not his assertive deconstruction 
of rationality, Fish's observations can instead help open up a 
nonliberal vantage point on constitutionalism. For the demise 
of liberal certitude makes it easier, even for those with liberal 
sympathies, to conceive of a nonliberal form of constitutionalism, 
and to notice constitutionalist or potentially constitutionalist ex­
periences in unexpected places. After all, there have occasionally 
been political outcomes besides liberal constitutionalism and illib­
eral despotism. It may help to glance at a couple of members of 
this rather large set of oddities. 

The modem state of Israel embodies an equivocal mix of con­
stitutive principles that cannot be resolved in favor of either its 
liberal or illiberal elements. 11 The 1948 Declaration of Indepen­
dence that proclaimed Israel a Jewish state also announced protec­
tion for the rights of all, regardless of religion or ethnicity. Jewish 
values, symbols, and the Hebrew language are paramount, and 
Jews (returning from diaspora) have entitlements under the Law 
of Return that are available to them by accident of birth and are 
not available to Christians, Muslims, Buddhists, or Gaians. Yet non­
Jewish citizens of Israel enjoy legal protection for their voting, 
speech, and religious rights. Indeed, Israel bends over backwards, 
in a way that more consistently liberal polities do not, to accom­
modate its minority religious sub-communities: the Jewish state 
funds their schools and allows them exclusive authority (for their 
members) over laws of personal status (e.g., there is no civil 
marriage). One can hardly deny that the Jewish state fails its 
noncitizen residents in many regrettable ways; nevertheless, it sup­
ports a relatively decent public order that inhibits the arbitrary 
use of power, and gives non:Jewish citizens protections that are 
far from trivial. And it does this in considerable defiance of liberal 
norms. 

Native American nations are an even more striking case. Based 
on early treaties and their claim to primeval nationhood, the 
tribes enjoy unique constitutional status in both the United States 
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and Canada. Internally, the public order of tribal life is almost 
wholly at odds with liberal norms. Membership is primarily ascrip­
tive rather than voluntary. The choice prerogatives of individuals 
are systematically subordinated to holistic conceptions of tribal 
solidarity. Many political and social roles are allocated by decision 
of elders or by accident of birth; public functions are often prede­
fined by gender, for example. Yet powerholders are highly con­
strained by written and unwritten rules, and the use of power is 
rarely arbitrary or tyrannical. 12 When American liberals promoted 
the "Indian Civil Rights Act" of 1968, it was hardly surprising that 
they encountered Native American opposition. The Act looked 
like an assimilationist instrument whose exaltation of individual 
rights would erode tribal cohesion, undermining the authority of 
communities over their individual members. 13 The final version of 
the Act pointedly omitted any no-establishment-of-religion clause; 
such a provision was unthinkable where the integration of spiritu­
ality and public order constituted tribal identity, and where that 
spirituality itself constrained the use and abuse of power. 

I will touch on other examples below (including, perhaps to 

Stanley Fish 's relish, the evolving multiculturalist/ tolerationist 
American university campus, possibly an embryonic version of 
nonliberal constitutionalism writ small). All such cases seem to 
resemble in principle the arrangements toward which others are 
groping, in the postcommunist region and elsewhere. Unless we 
dismiss them as flukes, we might interpret the Israeli and Native 
American experiences under the terms of a nonliberal conception 
of constitutionalism, which, when fully developed, could also 
apply elsewhere. But doing this requires us first to recover the idea 
of constitutionalism from the modern narrowing of its meaning. 

CoNSTITUTIONALISM's MODERN CONSTRICTION 

Constitutionalism predates the enlightenment. Liberalism does 
not. Aristotle placed the term "constitution" (Greek politeia) at 
the center of his political inquiry. His deliberate focus on constitu­
tion-on the configuration of public order in terms of norms, 
jurisdiction, and accountability-led him to praise on prudential 
grounds a mixed constitution that splices rival moralities and 
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social groups. 14 Polybius followed his lead, as did Cicero and other 
constitutional theorists of Republican Rome. Medieval arguments 
about power within the Church, and between the Church and 
temporal authority, expressed a complex and highly self-conscious 
notion of constitutionalism. The Reformation spawned its own 
characteristic set of constitutional arguments. And of course the 
social contract philosophers of the early liberal tradition deployed 
the notion of constitutionalism most famously and successfully 
against royal absolutism. 

Charles Howard Mcllwain authoritatively recorded the premod­
ern use of the term in his eminent little 1940 book on Constitution­
alism, Ancient and Modern. Rather than further narrating his ac­
count, it suffices to take Mcllwain himself as my starting point. For 
having painstakingly traced varying usages, he concludes that "in 
all its successive phases, constitutionalism has one essential qual­
ity: it is a legal limitation on government; it is the antithesis of 
arbitrary rule; its opposite is despotic government, the govern­
ment of will instead of law . ... [T]he most ancient, the most 
persistent, and the most lasting of the essentials of true constitu­
tionalism still remains what it has been almost from the begin­
ning, the limitation of government by law." 15 Intriguingly, Mcll­
wain's 1940 definition is not a liberal one, at least not necessarily. 
That is, it does not centralize the liberty claims (rights) of individ­
uals, nor does it require public authority to be a neutral arbiter 
among competing value systems. Mcllwain's definition lost favor, 
however, and it wasn't long before constitutionalism acquired a 
more narrowly liberal meaning. 

Carl J. Friedrich was probably one of the most influential nar­
rowers. His famous text on Constitutional Government and Democ­
racy, republished eight times for several generations of college 
students, records the evolution. In what he later called the "pre­
war form" of his text, Friedrich depicts the "essence of constitu­
tionalism" as "effective restraints upon governmental action," of 
which there are two: a division of power and a rule of law. 16 

These restraints in turn depend, he says, upon on a sufficiently 
widespread common agreement on fundamental values. 17 By the 
time he attached a new preface in mid-1941, however, his liberal 
convictions-understandably enhanced by the war against Euro-
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pean fascism-had already begun to eclipse the definition con­
tained inside. Centralizing what his text actually made subsidiary, 
his preface announced breathlessly that recent events in Europe 
had compelled even cynics to rediscover "the essential of constitu­
tionalism: a vivid appreciation of the rights of free men." And in a 
deliberate reversal sure to please postwar liberals, his preface 
announced further that constitutionalism is really the "only sys­
tem of government which seems able to get along without ... 
agreement on fundamentals." 18 In successive editions, Friedrich 
progressively rewrote the text in the image of that hurried preface 
until, by the final editions in the mid-1960s, he explicitly fused 
constitutionalism and liberal individualism. Restraints on govern­
ment, divided powers and law-all these he now subordinated to 
the single "function" of constitutionalism: safeguarding each per­
son in the exercise of "individual rights." 19 A companion volume 
is even more explicit: The "core objective of constitutionalism" is 
to guarantee "a sphere of genuine autonomy. The constitution is 
meant to protect the self." 20 

Friedrich's equation of constitutionalism and liberalism was a 
congenial habit for Americans. It fit the dominant interpretation 
of their own experience and the universal tendency of American 
constitutional law courses to treat individual liberties jurispru­
dence as the rosetta stone of American constitutionalism. The 
recent triad of American bicentennials-of the Declaration of 
Independence, the Constitution, and the Bill of Rights-focused 
largely on the values of the third, and thus on the second sentence 
of the first. A March of Liberty 21 seems to me a characteristic title 
among the many books on constitutional subjects published in 
this period. In an important 1986 casebook promoted for use in 
undergraduate law courses, Walter Murphy recapitulated 
Friedrich. Like Friedrich, Murphy and his coauthors begin 
broadly, noting that "Constitutionalism is . . . constantly con­
cerned with the human penchant to act selfishly and abuse 
power." But also like Friedrich, they end narrowly: "For the consti­
tutionalist, political morality [can only be weighed) against the 
moral criteria of individual rights." Rigorously distinguishing dem­
ocratic from constitutionalist theory, they explain how constitu­
tionalism regards democratic processes as a means toward "the 
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ultimate civic purpose of protecting individual liberty," or better 
yet, "individual autonomy." 22 Murphy has ably reiterated this con­
ception of constitutionalism for the benefit of constitutionmakers 
in eastern Europe and elsewhere.23 

Indeed this outlook characterizes most of the "constitutional 
Johnny Appleseeds" 24 who have advised a host of reforming coun­
tries since 1989. The American Committee on the Czechoslovak 
Constitution, for example, began instructing Czechs and Slovaks 
before the dust of the Velvet Revolution had settled. Its advisory 
papers urged them to focus on "constitutionally protected free­
dom of the individual," 25 taught them (unsuccessfully, it now 
seems) that drawing "distinctions based on ethnicity or national 
origin is ... illegitimate" for a constitutionalist regime,26 and 
warned them fervently against adopting any "limitations clause" 
that could qualify the paramount values of individual autonomy, 
privacy, and choice.27 Even those most anxious to be culturally 
sensitive nevertheless convey a predominantly liberal notion of 
constitutionalism. 28 A. E. Dick Howard, who has consulted self­
effacingly with constitution drafters in almost a dozen countries, 
measures "whether constitutionalism is a reality" by the degree to 
which it serves "the sanctity of the individual ... personal privacy 
and autonomy." Howard does mention constitutionalism's classic 
concern with preventing concentrations of power; he subsumes 
this concern under a greater concern-that of preventing "a 
threat to individual liberty." 29 

In the American context, Howard's explanation is unobjection­
able. Largely constituted by their public liberalism, Americans do 
not detect any narrowing of values in such statements. Exhibiting 
the success and power of their own constitutionalism, they take it 
for granted that liberty is the good that public authority ought to 
serve. What other kind of danger does concentrated power pose 
besides a threat to individual liberty? What greater positive pur­
pose could there be for governmental authority besides preserving 
our liberties? Yet to admit the predominantly liberal character 
of American constitutionalism does not require us to deny the 
possibility of authentically constitutionalist experiences unlike the 
American one. From the perspective of other places and other 
histories, there may well be other harms to avoid, and other 
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goods to pursue publicly, besides individual freedom. (As I have 
suggested above, some people might locate a harm precisely in 
the cultural consequences of publicly established liberalism.) 

To a remarkable degree, constitutionalism has become an 
American synonym for liberal constitutionalism; the adjective is 
understood even when omitted. The conflation was usually uncon­
scious, always innocent. Where it was deliberate, the motivation 
was good. Walter Murphy, for example, has clearly hoped to pre­
vent the assets of a constitutionalist approach to politics from 
being lost inside the increasingly amorphous category of "democ­
racy." But conflation has impoverished the idea of constitution­
alism, and made it almost impossible to conceive of constitutional­
ist arrangements that do not pivot on liberal values. 

TOWARD CLARITY: CONSTITUTIONALISM, LIBERAL 

AND OTHERWISE 

Even if they developed it too narrowly, Friedrich and Murphy 
were right about the impulse behind constitutionalism: dread of 
unfettered power. The appeal of constitutionalism, now and in 
previous eras, seems precisely to lie in its capacity to ward off 
tyranny by structuring public life and institutions in a way that 
keeps them accountable to general public standards. More simply, 
constitutionalism appeals to people because it secures the politi­
cal conditions necessary to a relatively decent human life. Let me 
propose an understanding of constitutionalism that accounts for 
the qualities that give it its appeal-the appeal it now has in 
postcommunist Europe and elsewhere-and that permits a non­
liberal variety apt to be serviceable where liberalism is not. My 
proposal is in continuity with the history of usage, but requires 
going back to where the road branched off at liberalism, ignoring 
definitional barricades erected at the mouths of other branches. 

Constitutionalism in its essence is not individual rights but 
fettered power. This formulation invites a fuller account of both 
constitution and constitutionalism. A constitution is a polity's nor­
mative architecture; it is that ensemble of standards, aspirations 
and practices that form and are authoritative for a people's com­
mon life. Every polity, in so far as it is a functioning polity, has a 
constitution, whether written or not. But obviously not every polity 
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practices constitutionalism. Constitutionalism requires a certain 
kind of constitution: one that is self-limiting in character, as I shall 
try to explain. Furthermore, the self-limiting schema of such a 
constitution must be consciously articulated, for this is the pivotal 
underpinning of its limited and limiting quality. Constitution­
alism so constructed quells the fear that inspires it: that is, it 
obstructs despotism, whether of absolute rulers or absolutized 
principles. 

Let me consider articulation first. In a constitutionalist polity, 
the constitution is made self-conscious so that its authority can be 
explicit when necessary. Written constitutional texts are an at­
tempt to lay down in words the actual constitution, or important 
aspects of it. And it is probably safe to say that a written constitu­
tion usually indicates what the members of a polity currently 
regard as the most important aspects of their actual constitution, 
or as the aspects most in need in of mention. But the defining 
quality of constitutionalism is not having definite texts; it is the 
public articulation of (at least some of) a polity's normative archi­
tecture, that is, of those conventions and practices, principles 
and understandings that, when not simply taken for granted, are 
invoked to control more particular disputes. These things can be 
articulated via all forms of influential public discourse. Articulat­
ing a constitution has certain logical, possibly psychological, and 
certainly political, consequences. Most importantly, to articulate a 
polity's normative architecture is to objectify it. It is to confer 
upon it a kind of separate existence-separate, especially, from 
the immediate holders of power, even if those holders of power 
are the ones doing the articulating. Public articulation means that 
the shape and purposes of the polity are no longer hostage to the 
vagaries of their subjectivity.30 Whether purposely or inadvertently, 
and whether to a greater or lesser degree, constitutionalism pries 
the polity away from the holders of power and makes the constitu­
tion itself an object to be reckoned with. In this light, those who 
insist on written texts as the hallmark of constitutionalism are 
literally wrong but intuitively right; their appetite for objectified 
standards fastens itself on too narrow an object. 

Small polities constituted by unquestioned, organic relation­
ships-especially in premodern times-may never have felt the 
need to articulate consciously their normative architecture. They 
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simply lived together and always had; what was there to talk about? 
Such traditional orders are not, properly speaking, constitutional­
ist. If they are constituted in a self-limiting way, they might be 
called protoconstitutionalist. In pre-Columbian times, Native 
American nations relied on myth , poetry, and narrative to fill a 
function analogous to constitutional articulation. Subsequently, 
contact with potent, alien alternatives made self-consciousness a 
necessity and triggered efforts among many tribes to articulate 
(sometimes in writing) their normative architecture. By such a 
process protoconstitutionalist orders can become effectively con­
stitutionalist, making it possible to identify some Native American 
nations with a nonliberal form of constitutionalism (as I have 
done above). 

There is, of course, one constitution whose articulation does 
nothing to foster constitutionalism: the kind organized around 
the whim of one man or one group, whatever it should happen to 
be. This is a bleak and lamentable constitution, and no less so if 
the whim in question happens to be majority whim. The public 
articulation of this constitution does not make for constitution­
alism because it does not even attempt to constitute the polity 
objectively. Such a scheme simply puts power fully and formlessly 
at the disposal of its wielders. It is anticonstitutionalism, for it 
operates by the rule of ipse dixit. Europe's communist constitu­
tions were of this character, since they had one effective provision: 
the "leading role" of the Party, which could have been more 
simply restated, "Obey us!" Like many modern tyrants, however, 
the Stalinist parties couldn't resist the temptation to mimic consti­
tutionalism, surrounding their simple constitution with a bunch 
of excess verbiage. Such mimicry may or may not be dangerous to 
tyrants. It depends on the fate of the excess verbiage. 31 

As the anticonstitutionalist case makes plain, the content of 
the thing articulated matters very much indeed. A constitution of 
limitation is the heart of the matter. In all of its incarnations, 
constitutionalism has somehow always signified "limited govern­
ment." Articulation provides the beginnings of limitation because 
of the objectifying effect I have described: a constitution that is 
somehow an articulate matter of public record makes it hard for 
power to be anything and everything at any time. But constitu­
tionalism embraces limitation in two other, more substantive re-

The Idea of Nonliberal Constitutionalism 

FIGURE 1 CONSTITUTIONALISM AND THE MEANING OF 
"LIMITED GOVERNMENT" 

Liberalism? 

Aspirationally unlimited 
(Absolutized principles) 

Totalitarianism 
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Structurally limited 
(Institutionally 
constrained rulers) 

Structurally unlimited 
(Absolute rulers) 

Constitutionalism Local traditionalist regimes? 
(rcyal, military, authoritarian) 

Aspirationally limited 
(Tempered principles) 

spects: in its structures and in its normative aspirations. This 
produces an array of constitutive possibilities like that attempted 
in figure 1, in which each axis can be a continuum (and in which 
regimes are identified speculatively as pure types). 

Structural limits are the easy part. Any number of institutional 
devices can thwart concentrations of power and keep power hold­
ers accountable, including bicameralism, enumerated powers, sep­
arated and/or overlapping powers (as in the French mixture of 
presidential and parliamentary government, or the American 
"checks and balances" system), judicial review, concordats among 
various social bodies, federalism, and mechanisms of popular par­
ticipation, notably voting. A combination of some such devices 
is necessary to constitutionalism. one by itself is privileged­
although some are more dangerous to omit than others, especially 
some form of popular participation. Indeed, since each structural 
device has its own inner logic, healthy constitutionalism would 
seem to require a complementing array of devices (and norms), 
lest the unlimited logic of one device domineer to the detriment 
of the whole-as in recent laments over "gridlock" caused by the 
American separation of powers system. 

Normative or aspirational limits are subtler. At bottom, of 
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course, no polity constitutes itself by reference to a wholly un­
bounded aspiration to justice or truth (except the most fleeting 
utopian experiments) . Any effective political constitution stipu­
lates, at least implicitly, some variety of political morality. After all, 
one couldn't enact, wholesale and simultaneously, socialist, Is­
lamic, tribal , and liberal conceptions of justice. In other words, a 
successful constitution brings political closure to many big norma­
tive questions; it forms a normative frame of reference within 
which intrapolity disputes are typically enacted. 

As I have discussed at greater length elsewhere, a constitution­
alist system capitalizes on this narrowing effect.32 It embraces as a 
virtue the necessity of a stipulated and therefore lowered norma­
tive horizon . For even within the constraints imposed by logic 
and effectiveness, it is possible to have more and less ambitious 
aspirations, more and less expa nsive norms. The more profoundly 
constitutionalist a regime, the more qualified its aspirations. The 
Leninist polities achieved a result about as far removed from 
constitutionalism as possible because they aimed at the transfor­
mation of human nature: the New Socialist Man, who would be 
liberated from all distortions (allegedly induced by the mindset of 
private property) . This nearly boundless aspiration, unhindered 
by meaningful structural limits on Party power, made it easy to 
call the resulting system totalitarian. Localized regimes rooted 
in local social traditions have seldom embraced such sweeping 
aspirations, even when they have had a similarly low regard for 
structural limitations on their power holders . 

Aspirational and structural characteristics obviously interact. 
The more exalted or limitless the constitutive aspirations, the 
more vulnerable are institutionalized, structural limits on power. 
Or again , constitutional structures (as means) can serve constitu­
tional norms (as ends); the American esteem for individual lib­
erty, for example, produced a written Bill of (individual) Rights 
and shaped the development of judicial power. But structures 
(like federalism) can also obstruct the attainment of norms. A 
constitutionalist, always concerned with limitation, will sometimes 
welcome such obstruction. 

The question of aspirations or norms leads directly to the 
distinction between liberal and nonliberal constitutionalism: the 
one centralizes liberal norms, the other does not. Both lodge 
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their animating norms in institutional structures that limit the 
discretion of power holders-even their discretion to pursue the 
system's constitutive aspirations. Moreover, in both cases (if they 
remain constitutionalist) the animating norms themselves are 
somehow tempered. 

Liberal constitutionalism gives its heart to liberalism: to the 
rights or liberty entitlements of individuals, to the ideals of private 
choice and free contract. It restricts the state to make possible the 
unrestricted individual. Such a scheme is arguably constituted by 
no normative orientation; normative orientations are the business 
of individuals who choose them. Looked at this way, political 
authority operates as a neutral arbiter among competing value 
systems, and forswears any concern with the character of the 
citizenry. Seen another way, and especially from the perspective 
of alternative systems, such a system simply pivots on liberal 
norms. To the degree consistent with constitutionalist limitations, 
it fosters a liberal disposition in its citizens. 33 

Nonliberal constitutionalism (as I propose the term) is defined 
by contrast to its rival: the gravitational field of liberal values 
does not regulate its normative orbit. This leaves open a lot of 
possibilities. At least it means that nonliberal constitutionalist 
systems are overt about what Stanley Fish might call their embed­
dedness in given systems of meaning-which typically derive from 
culture, ethnicity, religion, and the like. Their animating norms 
are substantive, and their institutions feature some means to 
promote favored patterns of life or attitude-at least to the de­
gree consistent with constitutionalist limitations. While liberal 
visions of good character are cosmopolitan, autonomist and 
choice-loving, nonliberal visions of character more often view the 
individual not as the source of value but as a participant in a 
given system of meaning to which allegiance is naturally owed. 
Nonliberal values are typically more local than universalistic in 
character, except insofar as they are rooted in religions with uni­
versal pretensions. We may be tempted to think of these as tradi­
tionalist regimes but, as I will suggest below, progressivist versions 
of it are equally feasible . 

Either variety of constitutionalism may emerge from, or cor­
rode into, nonconstitutionalist illiberalism on the one hand or 
nonconstitutionalist liberalism on the other. Call the alternatives 
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fascism and hyperliberalism. Regimes committed to illiberal 
norms pose obvious dangers when they slip the leash of constitu­
tionalism. It is hardly necessary to enumerate the horrors commit­
ted by undiluted ethnic, religious or ideologically moralistic re­
gimes when they set out to fulfill their principles with unfettered 
political power. Probably the most important task of a nonliberal 
constitution is to impose adequate limitations-both conceptual 
and structural-upon its own constitutive norms. 

But liberal regimes, too, can slip the leash of constitutionalism. 
Although life in a liberal society makes it harder to recognize 
this danger, the contemporary critiques of liberalism that I cited 
above-feminist, postmodern, non-Western, and traditional­
amount to just such a complaint. According to this criticism, 
unfettered liberalism does not respect the plurality it organizes. 
Instead, it trivializes pluralism by transforming substantive differ­
ences-in such matters as religion, morality, and ethnic culture­
into differences of private choice and personal taste. Neutrality, 
or privatism, effectively operates as the substantive commitment 
that displaces rather than tolerates its predecessors. For untem­
pered liberal norms-especially when reinforced by a commercial 
marketplace organized around choice and contract-have a dif­
fuse but identifiable social consequence. They foster a society 
dominated by individualists who venerate personal autonomy, who 
regard their own identities as largely self-created, and who come 
to view their experience of other social communities (guild, reli­
gion, family) as hanging contingently on their private choices. 
They most emphatically do not believe in the divine right of 
kings; they believe in something rather like the divine right of 
individuals. Among such people, subcommunities with nonliberal 
orientations find themselves legally privatized and socially on the 
defensive. If this analysis is near the mark, then some liberal 
regimes, especially in North America, may be in the process of 
losing their constitutionalist character, gradually giving way to a 
stark liberalism tempered only by democratic procedures (them­
selves wielded by a mass public increasingly liberal-individualist in 
temper). 

In liberal constitutionalism, liberal values naturally have the 
upper hand. But the liberalism of a constitutionalist regime must 
somehow be what Rawls calls a merely political liberalism, which 
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imposes no metaphysical doctrine and does not inexorably purge 
social life of its nonliberal qualities and institutions.34 Whether 
this is possible remains a matter of debate. Assuming it is possible, 
the arrangement might perhaps more clearly be termed constitu­
tionalist liberalism than liberal constitutionalism. 

Authentic constitutionalism is difficult to maintain for many 
reasons, but not least because of the political psychology of moral­
ity-that is, because of the drive of any single normative system 
to the consummation of its principles. The perfect justice princi­
ple, of course, would pose no threat, since it would have no 
unexpected, harmful consequences. Constitutionalism copes with 
the absence of any such principle by tempering both principles 
and power structures. It might lead some newly organizing politi­
cal societies deliberately to mix aspects of different normative 
systems, structuring tensions to forestall the supreme ascendancy 
of any one. A society with a strong illiberal orientation, for exam­
ple, might do well to incorporate some liberal values into a larger 
nonliberal constitution. As I have argued elsewhere, such a mixed 
constitution is probably the best form of nonliberal constitution­
alism. 35 

In any event, nonliberal constitutionalism must have both the 
generic qualities of constitutionalism and the particular qualities 
that make it a nonliberal species of the genus. This requires 
distinguishing the generically defining objectives of constitution­
alism from the various means deployed towards them. The strictly 
liberal account confuses things by mixing up means and ends. 
The constitutional elevation of individual rights, for example, is a 
constitutionalist means, not a constitutionalist end. Nonliberal 
constitutionalism deploys other means to the same ends-the 
ends of warding off arbitrary power, of fostering nonabsolute 
organs of power, and of articulating general norms to which 
everyone in the polity is accountable. 

Applying the concept of nonliberal constitutionalism in partic­
ular times and places makes for largely uncharted territory. Was 
nonliberal constitutionalism anticipated in some features of Re­
publican Rome or of medieval Europe? 36 Or in the millet system of 
the Ottoman Empire? 37 And what about contemporary regimes? I 
have already described modern Israel and Native American na­
tions as rough prototypes of a nonliberal constitutionalism. If I 
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were to go further I might consider Canada in the period before 
the 1982 Charter of Rights and Freedoms, when the country's 
"Red Tory" character was more pronounced. I might speculate 
about Ireland 's constitutional reconciliation of a very public Ro­
man Catholicism with a very equitable rule of law. I might exam­
ine how the constitutional jurisprudence of the Federal Republic 
of Germany eschews the idea of the neutral state, making it 
possible to protect individual rights while also authorizing a "so­
cial market economy" and tax support for religious institutions.38 

I might speculate on postcommunist Poland, which seems likely 
to configure itself eventually around both its Catholic and liberal 
elements.39 

Such speculations must be judged by historians and area spe­
cialists. Since my task here is conceptual rather than applied, I will 
conclude with a series of clarifications that they may appreciate. 

FEDERAL, DEMOCRATIC, 

COMMUNITARIAN, CONSERVATIVE? 

Federalism (or its consociational variant) is a mechanism that can 
graft together liberal and nonliberal orders into a constitutionalist 
whole that tempers both. For example, federal-level norms and 
institutions can be liberal while substantive illiberalism operates 
at subfederal levels, so that the difference in level matches the 
difference in constitutive norms.40 Something like this was argua­
bly the original version of American constitutionalism.41 It was 
most visible in the Tenth Amendment, by which the states retained 
powers not delegated, traditionally understood as including the 
"police powers" to regulate the health, safety, welfare and morals of 
their citizens. The reverse arrangement, where a superior illiberal 
sphere constitutionally guarantees a subordinate liberal sphere, is 
in principle equally possible, though never yet seen. 

To a constitutionalist concerned with multidimensional limita­
tion, federalism poses challenges along with its benefits. Either 
pole in a federalist graft may end up subverting or escaping the 
other. More likely, the principles of the top jurisdiction will tend 
to overwhelm those of the bottom. Unless federal-level norms are 
articulated in proximate and functional, rather than ultimate 
and principled, terms, the gravitational pull of the positionally 
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superior federal norms will eventually prevail over local norms. 
Moreover, the American experience suggests that a mixture of 
principles needs to be established at both levels of a federalist 
structure, for otherwise the absolutizing tendency of each set of 
principles finds no check within its own sphere. For example, the 
toleration of slavery at the level of state jurisdiction was a fatal, 
deplorable weakness in the original American scheme. On the 
other hand, the correction of that error-the Fourteenth Amend­
ment and its judicial incorporation of the First Amendment 
against the states-has resulted in the trivialization of the states 
as meaningful political subcommunities; they are no longer able 
to dissent in any vital way from the norms of the liberal nation. 
Perhaps the error here was that the nonliberal prerogatives of the 
subordinate parts-the states-were from the start tacit rather 
than explicit (with the sole exception of slavery, that is), whereas 
the liberal norms of the federal union were announced explicitly 
and majestically in the Declaration of Independence and the Bill 
of Rights (and the subsequently influential Federalist Papers). But 
whether explicit or tacit, scant attention was paid to the juxtaposi­
tion of liberal and nonliberal considerations within each jurisdic­
tional level. 

Is nonliberal constitutionalism consistent with democracy? It is 
common to posit an opposition or at least a tension between 
constitutionalism and democracy.42 The idea of nonliberal consti­
tutionalism retains this tension. Liberals call it a conflict between 
the power of the democratic majority on the one hand and the 
rights of individuals on the other-rights the majority may not 
abrogate however much it wants to. In fact, of course, this is 
simply the opposition between liberalism and democracy. The 
idea of nonliberal constitutionalism obliges us to see the tension 
with democracy at a prior and more elemental level. To make this 
clear, we must take democracy in its pure or technical sense as a 
system in which the mass public gets what it wants, a system in 
which the will of the mass public is the most authoritative public 
norm.43 Understood in this undiluted form, democracy negates 
constitutionalism because it is not objectively constituted; for the 
logic of pure democracy is precisely to enshrine the subjectivity of 
its power holder, the mass public. 

The irreducible theoretical tension between democracy and 
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constitutionalism does not make them incompatible. After all, 
popular participation can be politically meaningful even if it is 
structured in ways that qualify pure democracy. Constitutionalism 
qualifies democracy just as it qualifies other powers and princi­
ples. Liberal constitutionalism tempers democracy primarily by 
entrenching individual liberties. Nonliberal constitutionalism 
tempers democracy by instituting a variety of crosscutting institu­
tions and norms (sometimes including individual liberties in 
some subordinate capacity). Keeping our actual democracies adul­
terated is close to the heart of constitutionalist wisdom. Keeping 
our notion of democracy unadulterated helps us to see more 
clearly the nature of its tension with constitutionalism. 

Does nonliberal constitutionalism entail what is now known as 
"communitarianism"? 44 The two share common traits but are 
distinct in principle. Opposition from liberals confirms that com­
munitarianism is not liberal. 45 But communitarianism can easily 
sanction a nonconstitutionalist illiberalism, with little effective 
regard for constituted constraints on a community's power to 
reinforce its values.16 Indeed, nonliberal constitutionalism has 
precisely what communitarianism, by itself, lacks: effective, ob­
jectified limits on community norms and institutions. 

In the same vein we may ask: is nonliberal constitutionalism 
conservative? Even leaving aside the American newspaper usage 
that confuses "conservative" with "nonliberal," we may still under­
stand the suspicion that constitutive norms are apt to derive from 
a community's longstanding traditions. Yet nonliberal constitu­
tionalism differs in principle from conservatism, and may differ 
hugely in practice. This is because a nonliberal constitutionalist 
order might well embody and foster orientations that are anything 
but conservative. 

Consider current efforts in a few American cities, and on many 
American university campuses, to institutionalize a community­
wide ethic of multiculturalist tolerationism. Although they are 
on a microscale , such efforts could be a version of nonliberal 
constitutionalism, insofar as certain orientations-in this case 
traditionalist ones-are overtly discouraged, and others-notably 
progressivist, feminist and sexually inclusivist ones-are overtly 
sanctioned. "Politically correct" thinkers who now promote such 
policies are often unapologetically hostile to notions of "individ-
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ual rights" because they see that rubric-with some reason-as a 
mask for the dominance of Anglo masculine values. If it didn't go 
against the grain of newspaper usage, one might say that nonlib­
eral constitutionalism is the best candidate for an underlying 
political theory for political correctness. The movement to consti­
tute politically correct communities has made itself vulnerable to 
criticism from liberal constitutionalists, however, because it has 
not always been clear whether the movement is constitutionalist 
in character. Does it aim to meaningfully constitute-and so also 
limit-its intended illiberal campus or public power? Or does it 
intend arbitrary rule by anointed P.C. authorities, unconstrained 
by anything other than their own ideological predilections? Ambi­
guity on this point makes the protagonists of the movement a 
great deal more suspect than necessary. 

EVALUATING NONLIBERAL CONSTITUTIONS 

How can we evaluate political orders-existing or proposed­
that are constitutionalist but not liberal? Some liberals think that 
outside of liberalism all is normative chaos; nevertheless, being 
open to varieties of nonliberal constitutionalism does not require 
abandoning all standards of evaluation. First, one may measure 
constitutionalist claimants against constitutionalist criteria. Sec­
ond, one may measure them against broader, more authoritative 
criteria surpassing constitutionalism (and liberalism) altogether. 

On the first score, any system claiming the title of nonliberal 
constitutionalism must frame public life in a way that implements 
self-limitation across multiple dimensions simultaneously. In other 
words, nonliberal constitutions must make their positive moral 
purposes systematically nontotalist, and they must frame struc­
tures for the exercise of governmental power that are systemati­
cally nontyrannical. 

On the second score, there may yet exist (despite Stanley Fish's 
assertions) higher and broader norms than liberalism can pro­
vide, more minimal but more sovereign human goods to which 
liberal or even constitutionalist values are but means, and in 
whose light any regime can be judged.47 Constitutionalism dog­
gedly imposes constraints on the political sway of all normative 
principles. But nothing about constitutionalism requires a dogged 
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moral or metaphysical skepticism. Indeed, nonliberal constitu­
tionalism is made for peoples who feel rather sure that some ways 
of life are better than others-but who feel sure also that there 
are good reasons to put some limits on the political promotion of 
even the best way of life. 

I have mentioned Native American tribes as examples of non­
liberal but constitutionalist nations. As such, their membership 
practices, which I passed over above, highlight a central evaluative 
issue. In a word, they are unabashedly exclusivistic. Tribes deter­
mine who belongs, based typically on residency, blood quantum 
or descendance (birth to an enrolled mother or father, similar to 
criteria under the Israeli Law of Return). Moreover, many Native 
American constitutional documents, like that of the Cheyenne 
River Sioux, specifically authorize the exclusion of "non-members 
whose presence may be injurious to the members of the tribe 
morally or criminally." 48 In other words (to speak in liberal termi­
nology) the ascriptive quality of membership lets tribal govern­
ments treat people unequally who are otherwise alike except in 
accident of birth. In this sense the unequal protection of the laws 
is an established part of Indian tribal polity. (It has been sanc­
tioned through a series of Supreme Court decisions, notably Santa 
Clara Pueblo v. Martinez). 49 Nearly all actual or aspiring nonliberal 
constitutionalist regimes feature some such exclusivism-if not 
always among different people, certainly among alternative sets of 
values. In effect, the problem of exclusivity simply poses the prob­
lem of nonliberal constitutionalism itself. Can such a system-de­
fining exclusivity be justified? If so, how can we distinguish better 
and worse forms of it? 

Exclusivity can be justified because it is inescapable. No polity 
constitutes itself as mankind writ large; every polity excludes and 
includes, favors and disfavors. Liberal polities are no exception. 
Even so ardent a liberal as Stephen Holmes confirms that liberal­
ism is stumped by the exclusionary start-up questions that found­
ers everywhere must ask-questions of territorial borders, of who 
shall be citizens, of who shall receive first property rights.50 Liberal 
principles condemn any answers those questions receive, except 
in the case of the founding of a worldwide regime of cosmopolitan 
individualism. Absent that liberal eschaton, every actually existing 
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liberal regime implements exclusion. Of course, some people will 
condemn nonliberal polity-even nonliberal constitutionalism­
in favor of liberal polity because, they say, liberal regimes acqui­
esce only reluctantly to the reality of finitude; they exclude mini­
mally and with a guilty conscience. 

As I have outlined above, recent criticisms of liberalism make it 
hard to accept such a claim.51 The regime of liberal freedom, 
although allowing individuals whatever they want, has an inadver­
tent tendency to make them all want the same thing, as Tocque­
ville already foresaw. 52 A predominantly liberal order may formally 
enfranchise all its residents. But it effectively favors those who 
sequester in private their given identities and substantive commit­
ments and who subscribe, in public, to the "neutral" values of 
liberal discourse. Those unwilling to engage in this transaction 
are marginalized; or else they (or their children) eventually con­
form. Not surprisingly, liberal societies seem increasingly to be 
dominated by people who have internalized a privatist approach 
to meaning in life. 

If exclusivity is inescapable, then it makes little sense simply to 
praise those constitutions that practice "less" exclusion and blame 
those that practice "more." Evaluators must instead assess the 
relative merits of different forms of exclusion-whether deliber­
ate or unreflective, overt or covert, whether based on culture, 
descent, language or history-as part of a multidimensional esti­
mate of a constitutionalist system as a whole. The forms of exclu­
sion practiced by Native American tribal governments, for exam­
ple, are part of a larger political and social configuration whose 
ability to thwart tyranny at least equals that of modern liberal 
states. 

DANGERS OF NONLIBERAL CONSTITUTIONALISM? 

I am acutely aware that merely to state the idea of nonliberal 
constitutionalism is to risk becoming the darling of fascists, who 
may find it a convenient pretext for the assertion of unfettered 
power. This risk arises not from the inner logic of the idea but 
from the various cultural contexts in which it would be spoken­
contexts sometimes burdened with a past where nonliberal im-
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pulses relentlessly escaped sublimating limitations (like constitu­
tionalism) . I have tried hard to present the idea in a way that will 
hinder its rhetorical appropriation by aspiring tyrants. 

Unfortunately, rejecting the idea of nonliberal constitution­
alism poses equal or greater dangers . An unprecedented number 
of political societies are currently in the process of reconstructing 
themselves after revolution or rupture. From Bosnia to the Baltics 
and from Cape Town to Kazakhstan, newly organizing peoples 
seek a way to incarnate their cultural, religious or moral identities. 
And where the salutary effects of constitutionalist government are 
needed most, agreement on an essentially liberal regime is the 
least likely outcome of all. If they perceive no constitutionalist 
option other than a liberal one, many peoples are far more likely 
to reject constitutionalism than to embrace liberalism. What they 
embrace will be ominous. 
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GROUP RIGHTS AND ETHNICI1Y 

THOMAS W. POGGE 

In political philosophy, the topic of group rights raises moral 
questions of the form: May/ should a just society grant legal group 
right(s) R to group(s) G on moral ground(s) M? I address only 
one aspect of this complex: Should ethnic groups, as such, be 
favored in the distribution of legal group rights? My negative 
answer exemplifies the broader view that different types of groups 
should be considered together and on a par. Here "group" stands 
for any set of persons who are identified with this set: viewed as 
belonging together. And the relevant types of groups are, in the 
first instance, ethnic, religious, linguistic, and lifestyle groups. 1 My 
main thesis is then that, in deciding what group rights we, as a 
society, may or should grant to various groups, we ought not to 
favor groups of one type, as such, over groups of another. 

This principle is the generalized analogue to one now widely 
accepted, namely the principle that we ought not to favor some 
religious ( or ethnic, or lifestyle) groups over others. This latter 
principle does not preclude us from treating groups of the same 
type differentially, from conceding more extensive group rights to 
the Amish than to the Anglicans, for example. But such special 
treatment must not be based on the mere fact that they are the 
Amish. It must be based on relevant differences, on grounds that 
bring out that, though they are treated differently, these groups 
and their members are nonetheless treated with equal respect 
and concern. In the example at hand, one might say, for instance, 
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that the Amish religion is much smaller and more remote from 
the American mainstream (hence stands in greater need of spe­
cial protections) and also tends to play a much deeper role in the 
lives of its adherents. My principle is proposed in the same spirit. 
It precludes differential treatment of types of groups, not differen­
tial treatment of groups of different types. This means that differ­
ential treatment of groups must never be based on their differ­
ence in type. 

We might confront ethnic or religious chauvinism with a ver­
sion of the Golden Rule: Base any claims you make for your own 
ethnic (religious) group on principles that you would be prepared 
to extend to any other ethnic (religious) group. I support a 
generalized Golden Rule: Base any claims you make for some 
group(s) on principles by which you would be prepared to judge 
the claims of any other group as well. Here is one neat way to 
"enforce" this rule: Whenever someone claims group rights for 
some group, or for groups of some type, we take her to hold that 
these rights should be granted to any other claimant group as 
well. If she believes that the rights should be extended only to 
some or to none of these other groups, then the burden is on her 
to show that the groups she proposes to exclude are dissimilar 
to hers in a way that renders them ineligible for the rights in 
question . 

One reason for an evenhanded treatment of groups of differ­
ent types is that the distinctions between types of cultural groups 
cannot, in the end, be given the clarity and sharpness they would 
need to support significant normative political differentiations. 
While the classification of many groups is straightforward, others 
involve overwhelming empirical complexities. In the case of the 
North American Jews, for instance, ethnic, religious, linguistic, 
and lifestyle elements are all intertwined and, moreover, their 
relative importance in the mix has changed significantly over 
time and also varies widely from one Jew to the next. How can we 
let the group rights of Jews depend on their unavoidably arbitrary 
classification? 

A stronger reason for evenhandedness derives from the ideal 
of treating all citizens as equals, regardless of their identifications 
and affiliations. This ideal claims authority not in our private lives, 
but only where we, as citizens, participate in the design of policies, 
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laws, and social institutions. It does not demand that all persons 
and groups should be equally important to me, that I should value 
them equally. It demands only that, in the political domain, I 
should recognize them as of equal intrinsic importance or value, 
as having an equal claim to respect and support from society a 
large. It thereby opposes high chauvinism, which holds some 
type(s) of groups to be more valuable than others, just as it 
opposes low chauvinism, which holds some ethnic ( or religious or 
language or lifestyle) group(s) to be more valuable than others. 
In either case, discounting the value of groups is tantamount to 
discounting the value and equality of their members and is there­
fore unacceptable in a just society. 

High chauvinism is sometimes explicit, even entrenched in the 
law, as when only religious objectors may apply for exemption 
from military service, when religious groups are favored by the tax 
laws, or when only ethnic groups are deemed eligible for limited 
self-rule.2 More often, however, it takes a different form: Authors 
and public figures consider groups of a particular type and make 
sweeping claims in behalf of such groups without considering 
whether what they claim can reasonably be granted to relevantly 
similar groups of other types as well.3 In this case, there is no 
explicit claim that (identifications with) groups of the chosen type 
are more valuable than others-only a suggestion to this effect. I 
want to challenge this trend as well: We should not conduct 
separate debates about the rights of groups of different types but 
should consider the various types of groups together, aiming for 
common standards by which to assess the validity of their claims. 
Only through a unified account of groups and group rights within 
a just society can we live up to our democratic ideals by explaining 
to all citizens how our institutions and laws are treating them as 
equals, irrespective, in particular, of (the type of) their identifica­
tions and affiliations. Such an account will attach no importance 
to whether a group is of this or that type. It will instead give 
weight to other factors, such as: how deep and structuring a role 
being affiliated or identified with this group plays in the lives of 
its members, what status the group has within the wider society 
(e.g., whether it is strong or weak, revered or despised), and, to 
some extent, what its history has been (e.g., what its members 
were led to rely upon regarding the group's future rights). 
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As these examples show, the factors that should be given weight 
cut across the (vague) divisions between types of groups. So the 
unified account I envision-once the relevant factors have been 
fully identified, specified, and brought to bear-will not only 
oppose high chauvinism but will also avoid reaching high chauvin­
ist conclusions by another route: It will not yield the result that 
groups of some type(s), though of no greater intrinsic value, 
should nevertheless be favored over the rest. We may find, of 
course, that in our world ethnic groups have more frequently 
than others the special characteristics that strengthen their claim 
to legal group rights. We may also find societies in which only 
ethnic groups (though hardly all of them) qualify for a particular 
legal group right. But such rough and contingent correlations 
would not show that the account favors ethnic groups as such­
let alone that it favors them (in an ethnic high chauvinist way) as 
being of greater intrinsic value.4 

While the dangers of religious high chauvinism are receding in 
North America, those of ethnic high chauvinism seem to be in 
ascendancy, as ethnicity is acquiring a certain moral prestige and 
mystique. By seeking to undermine this prestige, I am not oppos­
ing group rights for ethnic groups. I believe that rather extensive 
group rights can be based on the classic individual rights to 
freedom of association and full political participation, and on 
classic liberal concerns for equal protection and for fair adjust­
ments to legal change. Being rather liberal about group rights in 
general, I can concede to the proponents of ethnic group rights 
much of what they want-though I would concede analogous 
rights to many other claimant groups. What I wish for, then, is a 
certain cultural pluralism (or multiculturalism, if you like) which 
understands "cultural" very broadly as covering, equally, the whole 
range of citizens' affiliations and identifications. But my main 
concern here is to argue not for the extensiveness of group rights 
but for their fair distribution among groups of different types. I 
want to challenge the ethnic high chauvinists and their political 
allies to overcome by argument the straightforward null-hypoth­
esis: 

(NO) It is irrelevant to the moral assessment of a claim to legal 
group rights whether the group for which the rights are claimed 
is or is not (part of) an ethnic group. 
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I. SOME CLARIFICATIONS CONCERNING LEGAL 

GROUP RIGHTS 

Begin with a distinction between active and passive rights. An 
active right is a right to do something if one so chooses; it is 
violated when its possessor, while trying to exercise it, is prevented 
from doing so in certain specified ways. A passive right is a right 
not to have certain things done to oneself; it can be violated even 
while its possessor is not doing or trying to do anything. 

This distinction can be complicated. Some standard rights con­
tain active and passive components. The right to vote, for in­
stance, contains the passive right that elections be held, as well as 
the active right that one's attempt to vote at an appropriate place 
during the scheduled time be successful. Also, some standard 
rights can be construed as active or passive. A right to some 
benefit, construed actively, is violated only when an eligible per­
son's attempt to take the benefit in the appropriate way is improp­
erly blocked. Construed passively, it is violated when an eligible 
person is not given or offered the benefit even though this person 
has made no effort to obtain it. 

The expression "group rights," which I have thus far used in a 
broad and crude sense, may cover at least three different kinds of 
legal rights: 

1. Group rights proper, or simply (henceforth) group rights: 
These are rights that a group has as a group (and, if active, 
exercises as a group through its group-specific decision mecha­
nism)-for example, Oregoneans may have an active right, col­
lectively, to delegate two appropriate persons to the U.S. Senate 
or a passive right to be consulted before construction of a nuclear 
power plant on Oregon soil. 

2. Group-specific rights: These are rights had only by members 
of a certain group rather than by all-for example, Oregoneans 
(but not all others) have the active right to vote in Oregon elec­
tions, Sikhs (but not all others) have the active right to ride a bike 
without a helmet, blacks (but not all others) have the active right 
to receive favorable consideration in university admissions, and 
those neither officially accused nor convicted of a crime (but not 
all others) have the passive right not to be imprisoned. 

3. Group-statistical rights: These are rights that protect or en-
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hance the aggregate status of the members of a group-for exam­
ple, blacks may have the passive right that no more than 50 
percent of any age cohort be conscripted or the active right to 
have 80 ~e:cent. of their credit applications approved. Many 
group-statistical nghts protect or enhance the representation of 
the group in certain segments of the population-as when some 
parliamentary seats are set aside for members of a national minor­
ity, or when a certain minimum representation is guaranteed for 
pe~sons of a ce~tain color or gender in university admissions, say, 
or m t~e awardm? of government contracts. Such rights, too, may 
be active or passive: In the first case, the right is violated only 
when group members seeking entry do not get entry on favorable 
terms; in the second case, it can be violated even when insuffi­
ciently many group members are motivated to seek entry in the 
first place. Rights of this third kind are funny rights: Not really 
t?e nghts of gr~ups, because it is individuals who take sole posses­
sion o~ the obJeCts of the right (seats in parliament, university 
educat10ns). And not really individual rights either, because no 
individual is entitled to anything (so long as the objects of the 
right go to sufficiently many of her fellow group members). 

Rights of all three kinds may also be defined in relative terms, 
that is, in relation to other groups: The people of Oregon may 
have a group right to send as many delegates to the Senate as the 
people ~f any o~her state. Sikhs may have a group-specific right 
that their donations to their religious organizations receive the 
same tax treatment as donations by Christians to Christian 
church:s. And blacks may have a group-statistical right that­
correctmg for mcome, perhaps-the rejection rate for their 
credit applications to any bank should not run more than 25 
percent above that for its entire applicant pool. 

I shall concentrate my normative discussion on group rights 
and group-specific rights because this is the domain in which I 
expect my posi_ti~n to be most controversial. At least in our part 
of the world , It 1s rarely argued that ethnic groups should be 
f~vored over nonethnic groups in the granting of group-statistical 
nghts. In the United States, for example, affirmative action pro­
grams have targeted women and the disabled, along with African 
Americans, Hispanics, and Native Americans.5 

In thinking normatively about group(-specific) rights,6 we 
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should appreciate that such rights are at the very heart of our 
international order. This order assigns two group rights to the 
citizenry of each state: the right collectively to own and control a 
certain delimited territory (with its resources, airspace, etc.) and 
the right collectively to determine how the interactions among 
the persons living on this territory will be structured (through a 
shared political system, laws, economic institutions, and so on).7 

These group rights ordinarily involve group-specific rights such as 
the right of adult U.S. citizens (not convicted of a felony) to 
participate in the U.S. political process. The eligibility criteria for 
these group-specific rights are sometimes (though rarely) defined 
in ethnic terms-or rather: in terms of descent ( lex sanguinis) -
as when ethnic Germans from Russia who speak no German are 
eligible to become citizens of Germany while ethnic Turks who 
have lived there all their lives are not. 
. Though the question of whether and how these two group 

nghts, and the associated group-specific rights, can be justified is 
of the utmost importance, I here discuss legal group(-specific) 
rights within one state. To simplify, I also stipulate away the exis­
tence of noncitizens on the state's territory. So we begin with the 
ideal case of a state that exists on a determinate territory and 
within which all persons are full citizens. And we ask what legal 
group(-specific) rights are morally required, optional, or imper­
missible in various sorts of circumstances. In thus asking what 
rights of these kinds may or should be granted, we leave aside the 
further important question how and by whom the various deci­
sions about granting and rescinding such rights are to be made. 
For now, we worry only about the correctness of such decisions. 

II. SOME CLARIFICATIONS CONCERNING ETHNICITY 

To constitute an ethnic group, a set of persons must satisfy three 
conditions: commonality of descent, commonality of continuous 
culture, and closure. The members of the set must understand 
themselves as descendants of members of an historical society (in 
a broad sense, including tribes, principalities and the like, as well 
as systems of interacting tribes or principalities). 8 They must share 
a common culture, or partial culture, which they take to be con­
nected, through a continuous history, with the culture of their 
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ancestors (however different from the latter it may have become 
in the process). And the group must contain all, or nearly all, of 
the persons who, within the relevant state, are taken to share the 
descent and culture definitive of the group.9 

The first condition is necessary to distinguish ethnic groups 
from mainly religious and from mainly linguistic groups, such as 
the Mormons or Hispanics. The second is necessary to distinguish 
ethnic from mainly racial groups, such as African Americans or 
U.S. residents of Hungarian descent. And the third is necessary to 
distinguish ethnic groups from subgroups, such as the Organiza­
tion of Chinese American Women (which excludes men and 
children, and contains only a fraction even of all Chinese Ameri­
can women). 

This definition clearly includes various national majorities 
(such as the English in Britain and the Han in China) and minori­
ties (such as the Quebecois, the Welsh, and the Italo-Swiss). But it 
is also quite vague in two respects: vague about which groups 
should count as ethnic groups and vague also about which per­
sons should count as members of such a group. This vagueness 
should arouse suspicion, because, as I have said, it helps my 
argument insofar as we have reasons against attaching normative 
political significance to a fuzzy term. My defense is that this 
vagueness is not of my own making, that the term has no more 
precise meaning in either common or academic English, and 
that any attempt to legislate greater precision would, without 
compelling need, end up drawing arbitrary boundaries within a 
dense and multidimensional continuum. 

To eliminate vagueness, one would need to specify how broad 
or narrow the commonalities required by the first two conditions 
must be and also how far they must extend backwards in time. 
Depending on how we fine-tune these parameters, we might ei­
ther view Native Americans, Asian Americans, and perhaps even 
Hispanics and African Americans, as ethnic groups or regard the 
first three as containing several ethnic groups (including Navajos 
and Sioux, Chinese Americans and Korean Americans, Mexican 
Americans and Puerto Ricans). One may think that progress can 
be made here by examining how the members of candidate ethnic 
groups identify themselves, how they think, feel, and behave in 
respect to their purported ethnicity. I endorse this strategy. But I 
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see little promise in it, because, in problematic cases, these per­
sons are often themselves conflicted (e.g., about whether they are 
primarily Asian or primarily Japanese American) and, if some are 
clear, others of the same group are clear the other way. 

One would also need to specify how deep and important the 
commonalities must be felt to be. Do Arab Americans share 
enough in common to constitute an ethnic group? When did 
Italo Americans or German Americans lose this status? And how 
much must one have in common with the core members of an 
ethnic group to belong to this group? How important is it for 
qualifying as a Navajo, for example, what fraction of one's ances­
try is Navajo, whether one checks off the "Native American" cate­
gory on affirmative action questionaires, how much one knows 
about Navajo history, culture, and affairs, how one is regarded by 
other Navajos (and how good their Navajo credentials are)? 

Stipulative definitions have their uses, of course, but when they 
are imported into politics and the law, when tangible advantages 
and disadvantages are made to depend on them, the arbitrary 
discriminations they involve are bound to lead to resentment. 
Moreover, the more legal and political significance we attach to 
whether some group is or is not an ethnic group, and to whether 
some person does or does not belong to such a group, the greater 
is the danger that persons' professed identifications will be, and 
be suspected of being, guided by self-interest-a further source 
of resentment and discord. 

Let me forestall another sort of lexislative maneuver which 
involves not a sharpening but a revision of ordinary meanings. If 
religious groups are defined as all those groups that share deeply 
and conscientiously held commitments, then it does indeed seem 
plausible that they should be favored over other groups in regard 
to, say, eligibility for conscientious objector status. And if ethnic 
groups are defined as all disadvantaged minorities, then they and 
only they should perhaps be granted certain compensatory group 
rights. These "definitions" may be too bizarre to be taken seri­
ously. But the point is nevertheless worth making in preparation 
for section V, where I discuss the objections that ethnic groups 
should be favored over others, because only they involve an inher­
ited cultural identity, and that ethnic groups should be disfavored, 
because only they involve unacquirable membership. In re-
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sponding to these objections, I will take them to invoke not (far­
fetched) definitions but empirical generalizations subject to re­
buttal. I will assume throughout that my definition, rough and 
vague as it is, limits how the expression ethnic group may be used. 

III. IDEAL THEORY: CONVENTIONAL GROUP 

(-SPECIFIC) RIGHTS 

It is occasionally held to be impossible, or very difficult, to "make 
room" for group rights within the context of our standard Western 
or liberal values, centering around the ideal of a democratic 
society of free and equal citizens. But this is false, as each of the 
following two considerations will show. 

First, our Western societies are very strongly committed to 
freedom of association and freedom of contract. This commit­
ment requires and justifies legal group rights, such as the rights 
of the set of owners of a corporation, the rights of the set of 
members of a political party or club, and so forth. Marriage, too, 
involves various group rights (the two spouses have an active right 
to make various decisions together about their assets and the 
upbringing of their children) and group-specific rights (each of 
the two spouses, but no one else, is entitled to spend from the 
family finances, to incur liabilities for both, and officially to repre­
sent the interests of their children). 

Second, every democratic society assigns to the group of its 
active citizens ( excluding children and also, perhaps, felons and 
the insane) group-specific rights to political participation. These 
citizens (but not all others) may run for various political offices 
and may also participate in the exercise of their group right to 
determine the national government through nationwide elec­
tions. Moreover, every democratic society contains political sub­
units (provinces or states, counties, municipalities, voting districts, 
etc.) in which significant local decisions are made by a bounded 
local electorate and its representatives. Such decentralized politi­
cal decision making involves additional group rights (e.g., of the 
people of Oregon) and group-specific rights (e.g., of those eligi­
ble to vote in Oregon). These additional group(-specific) rights 
also have a clearcut democratic rationale: The point of demo­
cratic procedures is to enable persons to participate in shaping 
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the social context that shapes their lives. This value is far better 
promoted when we all have rather more influence upon the social 
context in our own locale than if we all had rather little influence 
equally spread throughout the country (so that every mayor, say, 
would be chosen by the entire citizenry). This thought supports 
decentralization in the making of political decisions that can vary 
locally (about local officials, schools, public transportation, city 
services, zoning, parking, and so on). 

When we ask, as the title of this volume suggests, how the legal 
device of group rights may or should accommodate the concerns 
of ethnic groups within an ethnically heterogeneous society, the 
question therefore cannot be whether we should depart from our 
ordinary practice of recognizing only equal rights of individuals 
by granting group(-specific) rights to ethnic groups and their 
members. There is no such ordinary practice. Group rights and 
group-specific rights are staples of standard Western liberal 
thought. 

The debate about group rights and ethnicity must then be 
about whether ethnic groups and their members should be fa­
vored in the shaping and/or distribution of group(-specific) 
rights. I will answer this question in two parts, arguing, in the 
remainder of this section, that the standard justifications for con­
ventional group(-specific) rights do not support favoring ethnic 
groups over groups of other types, and then, in the next section, 
that other ways of justifying group(-specific) rights, which appeal 
to special circumstances, do not support favoring ethnic groups 
either. 

Should ethnic groups and their members enjoy a more exten­
sive freedom of association (so that associations they form would 
have more extensive group rights, say, than other associations) or 
should their interests receive special consideration in the shaping 
of electoral districts and political subunits? The next two subsec­
tions will explore the contention that ethnic groups and their 
members should be so favored over groups of other types in 
regard to group rights connected with freedom of association 
(111.1) and/ or full political participation (III.2). The contention 
is that whether these conventional group rights ought to be 
granted or not will sometimes depend on whether the group 
demanding them is (part of) an ethnic group or (part of) some 
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other type of group; this factor has a certain weight and can 
therefore be decisive even when all other things are equal. This 
contention must be sharply distinguished from a different one, 
according to which ethnicity has a certain derivative promi­
nence-the view, namely, that, within some specific spatiotempo­
ral region, claims for such conventional group rights by ethnic 
groups are more often justified, by standards that do not them­
selves involve reference to ethnicity, than claims for them by 
nonethnic groups. I have no quarrel with this latter view, but I do 
want to examine critically the first. I do this by confronting it with 
the null-hypothesis stated in the introduction. To evaluate this 
dispute, we must provide some account of how, according to (NO), 

claims to conventional group rights are to be assessed. If a group's 
being an ethnic one cannot contribute to the justification of such 
rights, what can? Following my earlier remarks about freedom of 
association and the right to full political participation, let me add 
some further content to my null-hypothesis as follows: 

(Nl) Legal group(-specific) rights may be justified on account 
of the free associative choices of individuals and they may also be 
justified insofar as they maximize and equalize citizens' ability to 
shape the social context in which they live (regardless of whether 
the group in question is or is not an ethnic group). 

This principle is not meant to indicate the only ways in which 
group(-specific) rights may be justified (see section IV). But it is 
meant to apply equally to claims put forward by ethnic and 
nonethnic groups. It will support some such claims by ethnic 
groups, but it may also, and in the same way, support some claims 
by groups of other types. Subsections III. I and 111.2 will discuss, 
respectively, the two parts of (Nl). 

Ill.] Freedom of Association 

Under the first part of (Nl), members of ethnic groups would 
be free to organize ethnic associations, such as firms, churches, 
hospitals, political parties or lobbying groups, and private educa­
tional institutions. Since such associations have legal rights, their 
formation as ethnic associations would create group rights and 
also (since some of the rights of such associations are active 
rights) group-specific rights limited to a particular ethnic group: 
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Only members of the ethnic group would be eligible for these 
group-specific rights-though only those participating in the eth­
nic association would actually have them. 

Four interdependent questions arise about the scope of this 
freedom to form ethnic associations: What sorts of associations 
may be formed in a way that ties them exclusively to a particular 
ethnic group? What constraints may, and should, society place on 
their internal structure and content (i.e., the curriculum, in the 
case of schools and universities, or the treatment methods, in the 
case of hospitals)? JO How exclusive should ethnic associations be 
allowed to be-how free should they be not to employ, offer their 
services to, and/ or do business with, citizens outside their own 
ethnic group? And what special benefits and burdens may or 
should society assign to ethnic associations-may or should eth­
nic private schools, for instance, be tax exempt or be entitled to 
the same public support (per pupil, say) as public schools receive? 
In order to answer these questions, one may have to ask, on the 
next higher level, how deep a role their ethnic affiliation plays in 
the lives of those who would participate in the relevant associa­
tions and how important the group(-specific) rights they claim 
are for their prospects of leading lives that they can appreciate as 
successful and worthwhile. One may further have to ask whether 
the ethnic group in question is strong (numerous, wealthy, well 
organized) or weak, in absolute terms and also relative to other 
groups with whom it competes or whose members would be espe­
cially affected by being excluded: What costs would the rights they 
claim, and the causes they pursue, impose on other persons, other 
groups, and society at large? And there are surely further relevant 
factors as well. 

I have no space to discuss the balancing of these considerations 
in any detail. All I want to maintain is that there is no reason why 
this balancing should proceed differently when the (prospective) 
association for which group rights and group-specific rights are 
claimed is defined in ethnic terms. Why should two otherwise 
similar associations be treated differently merely because one 
defines itself in ethnic and the other in religious terms? A society 
should find a principled way, supervised by the courts, to decide 
about particular claimed associative freedoms on the basis of 
criteria that do not include, or take account of, the type of associa-
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tive identity at issue. 11 Departing from this impartial approach 
would inevitably suggest that some identifications are more valu­
able, more worthy of respect and protection, than others. And 
this is incompatible with recognizing all citizens-irrespective of 
the character of their deepest identifications-as equals. 

lll.2 Full Political Participation 

Under the second part of (Nl), ethnic groups may be entitled to 
accommodation in the design of the political process and in the 
shaping of political subunits. Let's begin with the former. In many 
existing democratic societies it has long been impossible for eth­
nic minorities to gain anything like proportional representation 
in the legislature. This impossibility is now widely understood to 
reflect an injustice-an understanding confirmed by the demand 
that societies should maximize and equalize citizens' ability to 
shape the social context in which they live. On a plausible inter­
pretation of this demand, it implies that an ethnic group that 
constitutes n percent of a society's adult population should be 
able to determine the composition of n percent of the legisla­
ture.12 Of course, it is up to the members of the group whether 
they, or some of them, choose to form a coalition for the purpose 
of filling a proportionate number of parliamentary seats. But the 
political process should be so designed that, if (some or all) 
members of an ethnic group choose to form such a coalition, they 
should be able to send a proportionate number of representatives 
to the legislature (who, according to their choice, may or may not 
be members of their ethnic group) .13 

While I accept this institutional imperative, my thesis here is a 
different one: Whatever we demand from a just and fair political 
process for ethnic minorities, we should also demand for any 
other minorities: If enough citizens share a certain identification 
and are willing to form a coalition for the sake of securing repre­
sentation for themselves in the legislature, then they should be 
able to gain such representation, irrespective of the type of their 
identification (and of whether they are geographically concen­
trated or dispersed). In this case, it may even be plausible to go 
well beyond our standard group types ( ethnic, religious, linguistic, 
lifestyle) to include also dentists, dog-lovers, stamp collectors, war 
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widows, socialists, and Porsche drivers. 14 Of course, many of these 
imagined coalitions will never actually emerge. A just political 
process may well produce representatives of ethnic and religious 
groups, though hardly of Porsche drivers and stamp collectors. 
But this outcome should occur because of the distribution of 
deep identifications among the citizenry and not because the 
structure of the political process advantages citizens with some 
types of deep identifications over citizens with other types of such 
identifications. 

In the case of political subunits, matters are more difficult, 
because the reasons for territoriality as well as geographical clo­
sure and compactness-which themselves derive from the goal of 
maximizing citizens' ability to shape the social context in which 
they live-are here much stronger. A geographically highly dis­
persed dentist county is not workable, to put it mildly. I have said 
above that political decentralization (through the creation of 
political subunits) increases political participation by enhancing 
the power of citizens to shape the conditions that shape their lives. 
There are always many ways of decentralizing political decision 
making: We can institute more or fewer levels of subunits, for 
example, we can define subunits territorially or nonterritorially, 
we can set them up to be nested or overlapping, and we can draw 
the boundaries of subunits in diverse ways. In wondering how to 
decentralize, we can invoke the ideal offull political participation. 
This gives us two values for comparing alternative decentralization 
schemes: Political decision making should be decentralized so as 
to maximize and equalize citizens' ability to shape the social context 
in which they live. Since these are two competing goals, we may in 
practice have to engage in trade-offs between the two; but we 
need not worry about this complication yet. 

Subject to the compactness constraint, citizens can and should 
be free to shape political subunits in whatever ways they like. To 
make this idea more precise, let me propose, as a first approxima­
tion, the following two procedural principles for territorial sub­
units: 

1. The inhabitants of any contiguous territory may decide­
through some majoritarian or supermajoritarian procedure-to 
join an existing political unit whose territory is adjacent to theirs 
and whose population is willing-as assessed through some ma-
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joritarian or supermajoritarian procedure-to accept them as 
members. This liberty is conditional upon the political unit or 
units that are truncated through such a move either remaining 
viable (with a contiguous territory of reasonable shape and suffi­
cient population ) or being willingly incorporated, pursuant to 
(I), into another political unit or other political units. The liberty 
is also conditional upon the proposed enlarged unit being of 
reasonable shape: Its area should not have extremely long bor­
ders, for example, or borders that divide towns, integrated net­
works of economic activity, or the like. 15 

2. The inhabitants of any contiguous territory of reasonable 
shape, if sufficiently numerous, may decide-through some ma­
joritarian or supermajoritarian procedure-to form themselves 
into a political unit of a level commensurate with their number. 
This liberty is subject to three constraints: There may be sub­
groups whose members, pursuant to their liberty under (1), are 
free to reject membership in the unit to be formed in favor of 
membership in another political unit. There may be subgroups 
whose members, pursuant to their liberty under (2), are free to 
reject membership in the unit to be formed in favor of forming 
their own political unit on the same level. And the political unit 
or units truncated through the requested move must either re­
main viable (with a contiguous territory of reasonable shape and 
sufficient population) or be willingly incorporated, pursuant to 
( 1), into another political unit or other political units. 16 Ac­
cording to these or similar procedural principles, ethnic as well as 
nonethnic groups could map out an appropriate territory in 
which they form a majority and make it into a political subunit. 

It isn 't crucial for present purposes whether these principles 
are part of the best specification of the ideal of full political 
participation. What matters , rather, is that there is no principled 
reason to prefer citizens whose deeper identifications or affilia­
tions happen to be ethnic by favoring ethnic groups in the shap­
ing of political subunits. And there is no pragmatic reason either: 
As my proposal shows, we can be quite permissive in accommodat­
ing ethnic groups without thereby losing the ability to be equally 
accommodating to nonethnic groups as well. 17 

This leaves the question what political subunits should be free 
to do within their territory. I will not discuss this issue, because my 
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challenge thesis, here again, is that this freedom must be the same 
for political subunits that define themselves in ethnic terms as it is 
for all others. If we allow political subunits whose citizens define 
themselves in ethnic terms to control land sales to outsiders, then 
we should grant the same liberty to other such subunits whose 
citizens define themselves in terms of some religion or lifestyle. 18 

In the two justifications discussed in subsections 111.1 and 111.2, 
group-specific rights were justified via group rights. I have argued 
that citizens ought to have the freedom to form groups with 
certain sorts of group rights, namely, in particular; to form various 
associations with rights to control participation, to form voting 
coalitions that can win proportional representation in the legisla­
ture, to form territorially based political subunits that democrati­
cally govern their own internal affairs, and to form territorially 
based groups that may reshape internal political boundaries. 
Some of the group rights of these four sorts are active rights, 
whose exercise must be determined by some or all of the group 
members who then have corresponding group-specific rights to 
participate: in the decisions of their associations and voting coali­
tions, in elections and referenda within their political subunit(s), 
and in determining the shape of political subunits in their part of 
the country. I have argued that, though the groups referenced by 
group (-specific) rights of these sorts may be ethnic groups, they 
may also be groups of various other types. Citizens should be free 
(within certain limits) to form and maintain whatever groups they 
choose; and citizens who want to form or maintain ethnically 
defined groups should be no more, and no less, free in this regard 
than citizens who want to form or maintain groups defined in 
other ways. 

IV. REAL-WORLD THEORY; CONTESTED GROUP 

(-SPECIFIC) RIGHTS 

Having discussed two justifications for group(-specific) rights 
which are widely accepted, at least in general , let us now consider 
two further justifications of such rights which are contested, i.e., 
rejected wholesale by significant segments of Western societies. In 
these cases, group(-specific) rights are claimed as due compensa-
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tion for disadvantages suffered or as required to honor legitimate 
expectations on the part of their claimants. I endorse t~ese justi­
fications here, at least in principle, partly because I believe them 
to be valid in some cases. More relevant, however, is another 
reason . Only if these justifications are valid sometimes, can they 
undermine the principle I defend in this essay. Only then can 
what I deny be true, namely: whether a group is ~r i~ no~ an 
ethnic one affects how plausibly it can invoke these JUSt1ficat10ns 
in support ofa claim to group(-specific) rights. Let me then offer 
this further extension of my null-hypothesis: 

(N2) Legal group(-specific) rights can be justified as compensa­
tion for unfair disadvantages that groups and their members suf­
fer in comparison to others, and they can also be justified_ by 
appeal to legitimate expectations arising perhaps from promises 
made to a group and honored since (regardless of whether the 
group in question is or is not an ethnic group~. 

Both of these justifications have been used m arguments about 
the conventional group(-specific) rights of the preceding section 
(where I have mentioned the first as a potentially relevant factor). 
But they have also been used to support claims to other gr~up­
specific rights, e.g., to various subsidies, preferen_ces'. exei:npuons 
and immunities. I maintain that, insofar as such JUSt1ficat10ns are 
valid at all, they do not favor ethnic over nonethnic groups. 

Some ethnic groups claim group(-specific) rights as compensa­
tion for disadvantages they suffer in comparison with members of 
the dominant culture. 19 Justifications for such claims come in two 
main variations. Variation one goes like this: Society at large 
cannot be organized so as to be neutral between all ethnicities. 
Its social institutions, its official language(s), its public holidays, 
its official symbols (flag, money, etc.), its public buildings ~nd 
museums, the curriculum of its public schools-all these thmgs 
will be more closely associated with the history, culture, and tradi­
tion of a dominant ethnic group than with those of smaller and 
weaker ones. Such a dominant ethnic group therefore receives 
considerable official support, which provides much of what it 
needs to ensure the continued flourishing of its community and 
culture. A small and weak ethnic group is not only cut off from 
such official support. It is also disadvantaged by its lesser size, 
which increases even further what its individual members must 
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contribute to sustain their community and culture. Because it is 
so much harder and more expensive for members of ethnic mi­
norities to maintain their shared culture and to lead a life they 
deem worthwhile, fairness demands that they be granted compen­
sating legal group(-specific) rights. 20 

My response to such claims is, once again, that they are not at 
all specific to groups defined in terms of ethnicity. One can use 
the same sort of argument to claim group(-specific) rights for 
groups defined in religious or ethical or linguistic terms and 
even for groups defined by age, gender, or sexual orientation, by 
handicap or obesity, by hobby, consumer preferences, or way of 
life. Let me give some examples: The members of a religion can 
point out that English is closer to Anglicanism than to their own 
religion (which would favor Hebrew, perhaps, or Sanskrit) and 
can seek compensation for being disadvantaged through the 
choice of English as a public language and through the choice of 
public holidays and the numbering of calendar years as well. 
Atheists can object to the "In God We Trust" on dollar bills and to 
the deductibility of donations to religious associations. Rock-and­
roll fans can object to the fact that opera is subsidized with tax 
monies, while their favorite music is not. Native speakers of Span­
ish can demand compensation for being disadvantaged by the 
fact that administrative and legal regulations are written, and 
legal procedures conducted, in English. Fat persons can ask to be 
compensated for the use of tax monies for public seats that are 
for them too small. Homosexual couples can demand compensa­
tion for being denied the advantages of marriage. Persons who 
are handicapped or claustrophobic can argue that they should be 
compensated for tax monies spent on subway systems which they 
cannot use. Persons who cherish certain unpopular sports or 
hobbies can claim that they should be compensated for the fact 
that their pursuit would be cheaper (through economies of scale) 
if it were more popular. Others, who cherish certain popular 
sports or hobbies, can claim that they, too, should be compen­
sated when great demand drives up the price of their pursuit. 
Childless persons can demand exemption from property taxes 
targeted for day care centers and public schools. The old and 
the sick can demand compensation for publicly supported sports 
events (like a marathon). The list of possible claims is much 
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longer than I can make it here, so let me conclude by pointing 
out that the examples I have given are not purely academic: Many 
of the claims here listed have actually been made by members of 
the groups in question, and some have even been litigated in the 
United States. 

Seeing that, in this domain as well, the claims that can be made 
for ethnic groups are continuous with claims that can be made 
for other groups, it seems, once again, sensible to work out a 
principled response to all such claims, and a response that does 
not make reference to the type of group in question. Such a 
response might sort claims into three (not necessarily mutually 
exclusive) categories: 

I . Some claims can be deflected by reorganizing society in a 
way that is more neutral. Public holidays can be replaced, or 
citizens be allowed to pick any seven from a list of twenty, say. 
Divisive references or allusions can be removed from money and 
public buildings. Some narrow seats can be replaced by wider 
ones or benches. Subways and public buildings can be made 
wheelchair accessible. Museums can be funded which balance the 
stories of dominant groups (e.g., "how the West was won") with 
those of others (e.g., about North America before Columbus, 
about the destruction of Indian societies, or about the lived reality 
of slavery). Public funding can be withdrawn entirely from various 
domains (such as the arts). 

2. Some claims can be dismissed. Differential treatment of age 
groups does not seem unfair so long as the special benefits and 
burdens can be expected roughly to balance out over a lifetime. 
And where differences are unfair even over a whole life, compen­
sation need not be called for: A society cannot make official every 
language, or celebrate every public holiday, any of its citizens 
prefer. And where some preference(s) must and not all can be 
satisfied, it is better to satisfy those shared by more citizens rather 
than those shared by fewer. This means that some preferences will 
remain unfulfilled while others are honored. But it does not 
follow that those whose preferences remain unfulfilled should be 
entitled to compensation. Society can simply let stand the good/ 
bad luck of those who find their linguistic or holiday preferences 
in the majority/ minority-just as, clearly, it should let stand the 
economic consequences of the preference distribution: Society 
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need not compensate me for the higher price I must pay for 
beachfront property as a consequence of my compatriots' love of 
beaches, or for the higher price I must pay for a guided tour 
of Goodland as a consequence of my being the only would-be 
customer. 21 

3. Some claims, finally, should be accepted. A translator can be 
supplied at public expense to help citizens in their necessary 
dealings with courts and the bureaucracy. Public funding can be 
made available to private schools that offer alternative curricula 
designed for the members of various minorites. Persons who want 
no part in our car culture can be given a special tax break. 

Once we determine that the members of some group suffer 
disadvantages for which they ought to be compensated through 
legal group(-specific) rights, we still have to determine which such 
rights would be appropriate and how extensive they should be. 
For these questions, as well, we ought to seek general answers. We 
should never be reduced to saying, in response to the members of 
a disadvantaged nonethnic group seeking parity with a disadvan­
taged ethnic group, that they will not be granted equivalent 
group(-specific) rights just because theirs is not an ethnic group. 

Variation two (on which, to save time, I will not elaborate) 
seeks to justify group(-specific) rights for members of ethnic 
groups as compensation for the effects of past crimes and/ or for 
present disrespect and discrimination. 22 

In regard to both variations, it is not important to my null­
hypothesis by what criteria exactly claims to group(-specific) rights 
as compensation should be assessed. What is important is that 
these criteria should not make reference to whether the group at 
issue is an ethnic or a nonethnic group. It is true-re variation 
one-that some ethnic groups (various Indian tribes in the 
United States and Canada; the Inuit in Canada; Sarni in Norway, 
Finland, and Russia) have a culture of their own, one that differs 
markedly from the society's mainstream culture which, directly 
and indirectly, receives a great deal of offical funding, recogni­
tion, and support. Such ethnic groups have a very good claim to 
compensatory group(-specific) rights. But the same could be said 
about some religious and linguistic groups as well, such as the 
Amish (Quakers, Mormons) or Hispanics in the U.S. It is also 
true-re variation two-that some ethnic groups (the Indian 
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tribes of North America, Gypsies in Eastern Europe, Arabs in 
France, Koreans in Japan) are suffering the effec_ts of historical 
crimes and/or present discrimination. Such ethmc groups, too, 
have a very good claim to compensat~ry group(-~pecific) righ~. 
But, once again, the same could be said about v~no~s non~thmc 
groups as well, such as African Americans, Mushms m India, the 
Bahai in Iran , Christians in China, and women almost everywhere. 
All these groups have plausible claims to group(-specific) rights, 
which should be decided upon by criteria that contain no essen­
tial reference to ethnicity-criteria by which some ethnic and 
some nonethnic groups will qualify. 

Sometimes ethnic groups claim group(-specific) rights not on 
the basis of present disadvantages (including present effects _of 
past crimes) but on the basis of past historical facts such as treaties 
in which such rights were specifically promised. These cases p~se 
no challenge to my main thesis: If and insofar as such treat~es 
with ethnic groups ought to be honored, similar contracts with 
nonethnic groups ought to be honored as well. 23 Whether such 
treaties or contracts ought to be honored depends not on what 
type of group they were made with but mainly on t~e ~or~!- and 
economic costs compliance would impose on the soCiety s citizens 
and on whether they have been honored in the more recent past 
thereby giving rise to legitimate expectations on the part of the 

I 24 present members of the re evant group. " . ,, 
These considerations can be extended to grandfathenng 

more generally. We may find that there exist in our society certain 
group(-specific) rights that we should not or need not grant_to all 
other relevantly similar groups and yet also should not simply 
rescind because of the legitimate expectations that would thereby 
be disappointed. Many very different groups ~ay h~ve pl~usible 
claims to such grandfathering. We are all fam1har with claims by 
men, native tribes, continuing immigrant communities, religious 
orders and denominations, entrenched "elites," trade unions, 
chartered universities and foundations, aristocratic families, as 
well as linguistic, lifestyle, and professional groups to the effect 
that the rights and privileges_ the_y an1{or their_ members ~ave 
enjoyed up to now must be mamtamed. In assessmg such cla1m_s, 
we will, once again, have to weigh their moral and economic 
cost against the morally significant value of honoring legitimate 
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expectations. I would think that, in cases where extraordinary 
group(-specific) rights are associated with morally significant 
costs,26 they should be rescinded or appropriately modified. This 
can be done in a gradual, phased manner, determined and publi­
cized well in advance so as to minimize the disappointment of 
legitimate expectations. Consider, for example, some Indian tribe 
that has thus far enjoyed an extraordinary degree of regional 
autonomy that allowed it to perpetuate anachronistic punish­
ments and an inferior status for women. I see strong reasons 
against outlawing its practices from one day to the next, as this 
might cause a major shock to a (perhaps already fragile) cultural 
group with disappointment and disorientation of its members. 
But these reasons become much weaker when we imagine the 
offending practices to be phased out gradually over the span of 
years or decades: It is much harder to adjust to an immediate and 
dramatic change in gender relations, say, than to a slow change 
that will mainly affect one's children. In any case, whatever may 
be the right way to handle extraordinary group(-specific) rights 
backed by legitimate expectations, there seems to be no reason 
for being more accommodating to ethnic groups in this regard 
than to nonethnic ones. 

Or is there? Kymlicka argues at length for the moral signifi­
cance of historical consent. He holds that national minorities 
have a better claim to grandfathering than other groups because 
the latter have consented to the institutions of their society, typi­
cally through immigration.27 In response, we should first note 
that this distinction, once again, cuts across the ethnic-nonethnic 
divide: There may be linguistic and religious groups whose contin­
uous existence on the present state's territory predates the forma­
tion of this state (see note 9, above), and there certainly are, as 
Kymlicka himself points out, ethnic as well as nonethnic immi­
grant groups. Moreover, it is questionable whether so general a 
claim is sustainable: National minorities may have consented in 
ways other than immigration. Immigrant groups and indeed 
other nonnational groups may not have been in a position to give 
their free and informed consent or may have consented to an 
earlier set of institutions (e.g., with the understanding that the 
inferior status of women, or blacks, would continue forever). 
Finally, it is not clear why the plausibility of present claims to 
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group(-specific) rights should be affected by what much earlier 
group members may or may not have consented to. Suppose we 
find out that some Indian tribe now enjoying extraordinary 
group(-specific) rights had once, two hundred years ago, waived 
any claims to special treatment, or that some immigrant group 
came here at that time on the explicit understanding that they 
would be allowed to practice infanticide (though they have not 
wanted to do so until now). Would these newly discovered facts 
really make it (more) permissible to strip the Indians of their 
special rights, or give us reason to allow infanticide? As I see it, 
historical consent does not have much independent moral 
weight,28 but matters, if at all, only insofar as it inaugurates a 
continuous history of legitimate expectations. 

V. Two OBJECTIONS 

In response to an earlier version of this essay, Will Kymlicka has 
objected that the plausibility of groups' claims to special treat­
ment depends importantly on whether or not the group is defined 
in terms of an inherited identity. Insofar as memberships in 
groups are chosen, rather than inherited, society may plausibly 
hold citizens responsible for choosing their memberships so that 
they are consonant with its institutions and culture. Some inher­
ited memberships (e.g., gender, disability) typically do not involve 
deep identifications with the group. But the remaining groups, 
which define themselves in terms of a shared inherited cultural 
identity, deserve the utmost accommodation in the assignment 
of group(-specific) rights, because their members share a deep 
identification that they were not free not to choose. The groups 
defined through this conceptual intersection, however, are pre­
cisely ethnic groups. Therefore, contrary to the thrust of my 
argument, we ought to favor ethnic groups over nonethnic groups 
in the granting of group(-specific) rights. So there are, after 
all, claims to such rights which only ethnic groups can plausibly 
make.29 

In response, let me first press upon the chosen-versus-inherited 
distinction. One has not chosen, of course, whether or not to 
have Hopi blood in one's veins. But blood alone is not an identity, 
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let alone a cultural identity. Even a pure-blooded Hopi is free to 
go to work for IBM or New York University. She may not find such 
a choice appealing or even conceivable. But, if so, it is not her 
blood, but her upbringing that stands in the way: She was raised 
as a Hopi and therefore finds modern city life a nightmare of 
barrenness and isolation. She has not chosen this upringing, and 
Kymlicka is therefore right to insist that there is such a thing as a 
shared inherited cultural identity. 

But two qualifications must nevertheless be made. First, the 
distinction between chosen and inherited identities is vague: a 
matter of degree. It is probably impossible to raise minimally 
intelligent human beings so that it is not possible for them to 
shed their cultural identification. There is always some element of 
choice and responsibility. To accommodate this fact, we should 
then have to say that the plausibility of claims to group(-specific) 
rights depends in part on the degree to which the identity in 
terms of which the relevant group is defined is an inherited rather 
than a chosen one. Yet this refinement would introduce not only 
problems of measurement but also problems of averaging: Group 
members differ in the degree to which their identifications with 
the group are inherited rather than chosen, but they and their 
group must nevertheless be assigned a single legal status in the 
public realm. With coveted rights at stake, there will be disagree­
ment about both measurement and aggregation, which would 
probably make the special accommodation Kymlicka proposes for 
groups with an inherited cultural identity socially divisive and 
impractical. 30 The second qualification is that the distinction be­
tween chosen and inherited cultural identities does not track that 
between ethnic and nonethnic groups: Many members of ethnic 
groups do not identify with their ethnicity; and it seems quite 
doubtful that all those who do identify in this way do so without 
choice.31 We could interpret "shared inherited cultural identity" 
broadly, perhaps, so that it nevertheless covers all ethnic groups. 
But it will then also include many religious, linguistic, and lifestyle 
groups in which children also come to have unchosen values, 
knowledge, and concerns. To be sure, there is no genetic compo­
nent in being a Mormon, a native speaker of Spanish, or a nudist, 
while there is a genetic component in being a Hopi. But if, as I 
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have argued, a genetic component is neither necessary nor suffi­
cient for inherited cultural identity, then this difference is irrele­
vant to the distinction Kymlicka deems morally significant. 

We have seen that the predicate "being a group with a shared 
inherited cultural identity" is quite vague and also cuts across the 
ethnic-nonethnic divide; and no more, it seems, needs to be said 
in response to the objection. But the moral significance of the 
distinction also seems dubious. Why should the accommodation 
we owe to citizens distinguished by some shared cultural identity 
vary with whether this identity is chosen or inherited? If a group 
of like-minded parents arrives at certain new ideas about school­
ing and wants to found an appropriate new school for their 
children, why should their proposal be held up to a higher stan­
dard than that of Catholic or Navajo parents who want their 
children to be schooled in accordance with their own inherited 
cultural identity? Or do persons discriminated against on the basis 
of inherited memberships really have a better claim to compensa­
tion than others discriminated against on the basis of chosen 
memberships? (We want to preclude that citizens are penalized 
for having been raised as, and being, Navajos or Catholics, to be 
sure. But do we not also want to preclude, and just as strongly, 
that citizens are penalized for being communists, or members of a 
subculture with Cherokee hairstyles and nose rings?) Why should 
cultural contents that citizens choose on their own be any less 
deserving of respect and accommodation than ones they have 
internalized before they reached the age of reason? 

In sum, I believe there are strong reasons against following 
Kymlicka's proposal to make politically significant a distinction 
between inherited and chosen cultural identities. And, even if we 
did give it such significance, it would not track the (similarly 
vague) distinction between ethnic and nonethnic groups: There 
are not only ethnic, but also religious, linguistic, and lifestyle 
groups at the "inherited" end of the chosen-inherited spectrum. 

The other objection I will briefly discuss comes from the other 
side of my null-hypothesis. It is inspired by the polar opposite of 
the pro-ethnic positions I have been challenging thus far, by the 
contention namely that ethnic groups should be di.sfavored in the 
distribution of group rights.32 It opposes group rights for ethnic 

Group Rights and Ethnicity 213 

groups in particular, because such rights are especially exclusion­
ary: In the case of other groups, all citizens have open to them 
some reasonably viable paths for becoming members of the rele­
vant group and thereby joining those who benefit from and con­
trol these rights. One can convert to Catholicism, learn Spanish, 
join the New Agers, or move to Oregon. But, try as one may, one 
cannot become a member of an ethnic group. While the first 
objection relies on the claim that members of ethnic groups are 
especially unfree to choose to be nonmembers, the second pro­
tests that nonmembers of ethnic groups are especially unfree to 
become members. 

My response to this objection involves moves matching those 
made in response to its predecessor. To begin with, the distinction 
between acquirable and unacquirable memberships is not clear­
cut. Ethnic groups differ in the extent to which they accept new 
members and are willing to let them become beneficiaries of any 
of their group(-specific) rights-for example, after marriage to 
one of their own. And there are variations in the extent to which 
new members are accepted even by the same ethnic group 
(whether an outside spouse will be accepted into an Indian tribe 
will often importantly depend on this person's gender or race). 
Like the chosen-inherited pair, the notion of acquirability does 
not, then, reference a simple binary distinction but a multidimen­
sional continuum, so that normative political lines drawn on the 
basis of it are bound to be arbitrary to some extent, and therefore 
controversial and divisive. 

Moreover, the distinction between acquirable and unacquir­
able memberships does not track that between ethnic and 
nonethnic groups. In the case of many ethnic groups, full mem­
bership is, I admit, typically difficult to attain for outsiders. But, 
if this suffices for the predicate "unacquirable," then this same 
predicate must be extended to many groups of other types as 
well: Some religious denominations are very reluctant to welcome 
converts and never accept them as full participants or potential 
leaders. Similar phenomena occur in some linguistic and lifestyle 
groups. And membership in racial and gender groups is, for 
biological reasons, virtually impossible to acquire at all, at least at 
the present stage of medical technology. The distinction between 
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acquirable and unacquirable memberships is thus not merely 
vague, a matter of degree, but also cuts across the ethnic-no­
nethnic divide. 

Once again, these considerations suffice to defeat the objec­
tion. But let us briefly look at the analogue to the last point as 
well, which challenges the moral significance of the distinction. 
Here I find the second objection to be in better shape than the 
first: In some cases, at least, a group's claim to legal group 
(-specific) rights does seem to be weakened by the fact that mem­
bership in this group is hard to acquire. For example, we generally 
allow group(-specific) rights associated with collective ownership 
of firms or residential properties only when every citizen (really: 
every citizen with money) can buy into them and we therefore 
require that every present stakeholder be free to sell to anyone 
(without being encumbered, e.g., by restrictive covenants). The 
unacquirability of group(-specific) rights granted as compensa­
tion or to honor legitimate expectations, by contrast, often seems 
far more acceptable. Here it matters less that other citizens cannot 
acquire these rights, because the excluded are already as well off 
without these rights as the rights' beneficiaries are with them: 
They do not have to suffer the disadvantages that are meant to be 
compensated or, respectively, the disappointment of expectations 
that would result if the rights were rescinded. 33 

The distinction invoked by the second objection is then mor­
ally more significant than that invoked by the first. But the objec­
tions nevertheless both fail, and for the same basic reason: The 
distinctions they invoke do not track that between ethnic and 
nonethnic groups. 

VI. CONCLUSION 

My main thesis in this paper has been that our political decisions 
about what group(-specific) rights may or should be granted to 
particular groups ought to be made in terms of a principled 
account that does not favor any particular type(s) of groups as 
such and, in particular, not ethnic groups. I have not developed 
such an account. But I have sketched some of the main values it 
might plausibly incorporate-freedom of association, full politi­
cal participation, equalizing protection of the disadvantaged, and 
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fair adjustment to legal change-arguing that each of these values 
could be as plausibly invoked by nonethnic groups as by ethnic 
ones. In this way, I have made a preliminary case for a more 
sweeping null-hypothesis: It is irrelevant to the moral assessment 
of a claim to legal group rights whether the group for which the 
rights are claimed is or is not (part of) an ethnic group. Ac­
cording to this hypothesis, there ought to be no group rights for 
which, as a matter of principle, only ethnic groups can qualify 
(though there may, of course, be such rights for which, as a matter 
of contingent circumstance, only ethnic groups happen to qualify 
in some particular region and period). I am confident that it is a 
matter of some importance, in the current debates about plural­
ism and multiculturalism and in the present climate of proliferat­
ing claims to disadvantaged-minority status, to determine whether 
my null-hypothesis fails and, if so, how. 

NOTES 

Many thanks to my commentators James Anaya and Donald Horowitz as 
well as to Marko Ahtisaari, Christian Barry, Jim Nickel, Brian Orend, Ian 
Shapiro, and especially Will Kymlicka for their insightful and construc­
tive criticisms of earlier versions of this essay. 

1. Groups of these four types will be loosely referred to as cultural 
groups. In some societies, other types of cultural groups may exist as well, 
groups whose members are identified with a particular vocation, world 
view, ethics, vision of the future, past experience (e.g. veterans), or bio­
logical characteristic (e.g., race, gender) . I will focus here on the more 
familiar cases without worrying about exactly how far my main thesis can 
be extended beyond them. 

2. Why cannot groups identified with a particular ethics or world 
view have as strong and conscientious objections to military service, and 
as solid reasons to hold meetings to deepen and clarify their commit­
ments, as any religious denomination? And why cannot linguistic, reli­
gious, and racial groups have as good reasons as ethnic groups can have 
to seek limited autonomy in an area in which they constitute a majority? 

3. Limits on what can reasonably be granted arise from the morally 
significant costs involved: Legal group rights restrict the freedom of 
persons and groups within and/ or outside the possessor group and of 
governments at all levels. Because they impose such restrictions (opportu-



216 THOMAS W. POGGE 

nity costs) and because they have to be fulfilled (publicized, adjudicated, 
policed , enforced), legal group rights can absorb considerable wealth 
which could be used for other morally significant purposes. 

4. That such an account does not favor any particular type of groups 
as such is obviously only a necessary condition for its acceptability. The 
account may still give weight to implausible factors-for example as a 
consequence of being rigged in favor of some (type of) groups. 

5. Even th e las t three groups are by no means clearcut ethnic 
groups, as we shall see in section II. 

6. I use group(-speci.fic) rights to cover both group rights proper and 
group-specific rights . 

7. These two rights correspond very roughly to what are often called 
external and internal sovereignty. 

8. The condition that membership must be based on descent is to 
be understood loosely. It leaves open what lineage qualifications count as 
sufficient. Ethnic groups, and their members, differ on how they regard 
persons of mixed descent and on whether and how they differentiate 
between male and female, maternal and paternal ancestors. Virtually no 
ethnic group requires purity of descent. Moreover, most ethnic groups 
accept as members persons who have no lineage qualifications at all, for 
example when these are adopted by or married to a member. For a group 
to be an ethnic group, it suffices, then, that descent be far and away the 
most common qualification for membership. 

9. I am using ethnic group in a broader sense than Kymlicka, as 
including both (what he calls) national minorities, distinct and poten­
tially self-governing societies whose continuous existence on the present 
state's territory predates the formation of this state, and ethnic groups, 
which formed on the present state's territory as a result of immigration. 
See Will Kymlicka, Multicultural Citizenship: A Liberal Theory of Minority 
Rights (Oxford: Oxford University Press, 1995), eh . 2, § 1. 

10. For example, may or should society leave schools free to teach in 
any language, so long as students are trained to be reasonably fluent in 
(one of) its official language(s)? 

11. Jim Nickel has objected that "ethnocide" is worse than "religio­
cide" because the former but not the latter involves the physical death of 
members and destroys the group beyond the possiblity of restoration . I 
don 't think this point damages my position . First, an ethnicity can be 
destroyed by being scattered or diluted, as well as through the murder of 
its members (Stalin practiced all these methods) ; and a religion can be 
destroyed through murder as well as though suppression. Second, while 
a religion cannot, perhaps, be destroyed beyond the possiblity of restora­
tion, it surely can be destroyed for good; and this would seem to me to 
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be no better a fate. Third, I need not deny that, in general , ethnocide is 
worse than _religiocide: By advocating that, other things equal, cultural 
grou_ps of_ different types should have equivalent rights furthering their 
contmuauon, I ~m n~t committed to the claim that violating or depriving 
them of these nghts 1s equally damaging in all cases. Compare: One can 
advocate the same liberty of conscience for Jews, Christians, and atheists 
without believing that being deprived of this freedom would be equally 
damaging to each group. 

12. It may _be ~h_ought that this specification still fails to do justice to 
permanent mmont1es who, even with a proportionate number of seats in 
par~ia~ent, m~y s_till lose on all contested issues. Often, political decen­
trahzauon, fa1:m'.nd_edness ?f the majority, or legislative bargaining 
(where the maJonty 1s sometimes divided) can solve this problem. But I 
see no plausible institutional solution for cases in which these remedies 
fail. 

. 13. This ideal can be approximated through various plausible institu­
tion~! designs involving, for instance, proportional representation or 
muludelegate constituencies. It is much harder to approximate the ideal 
in a srstem with_winner-takes-all territorial electoral districts-as exempli­
fied m the United States and Great Britain-because one must then 
~n~age in _a highly delib~rate, and thus often divisive ("gerrymander­
mg ), shapmg and reshapmg of electoral districts. Forming a legislature 
~rough random sampling is likewise a bad way of implementing the 
ideal, because most persons do not want to be legislators and would not 
be good at it anyway (though random sampling might work better than 
the status quo in many so-called democracies, where legislative corrup­
tion is endemic). These matters have been understood and debated for 
quite a long time-e.g., by Thomas Wright Hill (1821), Thomas Gilpin 
( 1844), and Thomas Hare (1873), all discussed in Charles Beitz Political 
Eq~ality (Princeton: Princeton University Press, 1989), eh. 6. Un;epresen­
tatlve systems can nevertheless survive, of course, if those who stand to 
lose from reform can use the existing system to block reform. 

14. Yes, ~e must ~eep in mind here the need for a functioning legisla­
ture. If parh~ent 1s often. dysfunctional because it contains too many 
odd-ball part'.es ~nd groupm_gs (late Weimar Republic, present-day Po­
land), ~en 1~ will not maximize citizens' ability to shape the social 
context m which they live. This is why, in many societies, the ideal will 
not be ~ully attainable, even with the help of fancy(ful) computer systems. 
But this problem does not require discriminations among types of 
groups, because there are neutral ways of reducing the number of repre­
sented groups. A society could, for instance, require a minimum number 
of votes (as exemplified by the German 5 percent hurdle) for parliamen-
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tary representation, with the threshold set only as high as necessary to 
ensure its objective. 

15. Perhaps we need the further condition that the number of 
"switchers" must not be too small; but I think the threshold could be 
quite low. If a tiny border village wants to belong to Maine rather than 
New Hampshire, why should it not be allowed to switch? Also, the conti­
guity condition may need some relaxing to allow territories consisting of 
a small number of internally contiguous areas whose access to one an­
other is not controlled by other political units. The United States of 
America are not contiguous; and it does not seem absolutely necessary 
that each of its states and counties should be. 

16. This account is continuous with my proposal in "Cosmopolitanism 
and Sovereignty," Ethics 103 (1992): 69-73. It also coheres well, I think, 
with the account developed in Daniel Philpott, "In Defense of Self­
Determination," Ethics 105 (1995): 352-85, though Philpott concentrates 
on the redrawing of international boundaries. 

17. One may think that the principles I have sketched are too permis­
sive: that they would lead to economic injustice, as richer areas could 
(threaten to) sever themselves from poorer ones. To avoid this objection, 
economic justice should be taken care of on the highest political level 
which, in our model, is that of the (sovereign) state. Political subunits are 
to be unburdened from this function (e.g., they may decide how to 
structure schools, but need not worry about how to finance them-there 
will be the same funding per pupil everywhere in the country). It may 
also be thought that the principles I have sketched are too permissive 
because they would trigger an avalanche of applications. It may well be 
true that many existing groups are unhappy with their current member­
ship status, that there is a significant backlog, so to speak, that might 
pose a serious short-term problem. Once this backlog will have been 
worked down, however, there may not be much redrawing activity as 
people will then be content with their political memberships, and most 
borders will be supported by stable majorities. 

18. We might not grant such a liberty across the board and neverthe­
less conclude that special circumstances justify granting it to some partic­
ular Indian province, say. But then similar circumstances could justify 
granting analogous extraordinary group rights to a Mormon province or 
even to Oregon (whose citizens may have a comparable determination 
and concern to protect their way of life, e.g., against an overwhelming 
influx of Californians). Claims to extraordinary group(-specific) rights 
are discussed in the next section-the present one focuses on the stan­
dard justifications for conventional group(-specific) rights. 

19. Such disadvantages are often used to justify group-statistical rights 
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as well, but this is not my topic here. For a general discussion of group 
rights (in the broad sense) justified as compensation, see Iris Marion 
Young, Justice and the Politics of Difference (Princeton: Princeton University 
Press, 1990) . 

20. These points are eloquently made, with respect to aboriginal 
groups in Canada, in Will Kymlicka, Liberalism, Community and Culture 
(Oxford: Clarendon Press 1989), eh. 9. 

21. We will consider the issue of chosen versus unchosen preferences 
in section V. 

22. A brief reply to the claim that discrimination against ethnic 
groups is especially invidious because members of such groups are easier 
to spot than members of other groups. This is not true across the board: 
Koreans are hard to distinguish from Japanese, for example (which is 
why Koreans in Japan were not allowed to adoptjapanese names). And 
members of linguistic and religous groups are often easy to spot because 
of, respectively, their accent and religiously motivated components of 
their dress. The same is true of gender groups. Once again, the proffered 
distinction cuts across the ethnic-nonethnic divide. So I need not dispute 
the moral significance of the distinction: In assessing claims to compensa­
tion on account of disrespect and discrimination, we may of course take 
obviousness of membership into account. If one of two equally despised 
religious sects prescribes a distinctive dress code while the other does 
not, then members of the former will tend to suffer greater discrimina­
tion and disrespect and may then also, other things equal, have a greater 
claim to compensation. 

23. The Canadian government signed such an agreement guarantee­
ing various group rights with the Hutterites, an immigrating religious 
group. See William Janzen, The Limits of Liberty: The Experiences of Mennon­
ite, Hutterite, and Doukhobour Communities in Canada (Toronto: Toronto 
University Press, 1990). 

24. I use "legitimate expectations" in the sociological sense popular­
ized by Max Weber for normative expectations that are reasonably based 
upon the values and practices that have been dominant in the relevant 
society heretofore. Thus, normative expectations (e.g., that the legal 
advantages husbands enjoy over their wives shall not be abolished for 
already existing marriages) can be legitimate and yet unjustified. What 
follows is based on the assumption that there is always some reason, 
which may of course be outweighed, against disappointing legitimate 
expectations. This reason may then support extraordinary accommoda­
tions for some groups and their members. 

25. Some examples for the last three categories: The Rhaetians (Ro­
mansch) in Switzerland have a plausible claim that their language retain 
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its official status even while claims to parity by larger linguistic groups 
(e.g., speakers of Serbo-Croatian) are rejected. Family farmers and fish­
ermen have a plausible claim that their way of life receive continued 
public support even while other groups of self-employed professionals 
are left to fend for themselves. Smokers and drinkers have a plausible 
claim to be allowed to continue their habit even while others who would 
like to consume other, no more harmful drugs (such as cannabis) are not 
allowed to do so. 

26. This generally includes economic costs, which divert resources 
from other uses. 

27. See Kymlicka, Multicultural Citizenship, eh. 4, § 4. 
28. This conclusion is supported by Jeremy Waldron's reflections in 

"Superseding Historical Injustice," Ethics 103 (1992): 4-28. 
29. In Kymlicka, Liberalism, 186, this chosen-versus-inherited distinc­

tion is prefigured as that between differential choices and unequal cir­
cumstances. Kymlicka there adduces Rawls and Dworkin in support of 
the moral significance of this distinction. 

30. In the same vein: Making Kymlicka's distinction politically signifi­
cant might generate perverse incentives, as those identified with a partic­
ular cultural group would have reason to ensure that as many of its 
members as possible will have an inherited rather than a chosen identifi­
cation with it. For example, by bringing up their children so that they 
cannot understand and appreciate religions other than their own, par­
ents can over time extend and strengthen their denomination's claim to 
group(-specific) rights. Surely, this incentive toward a narrowly controlled 
upbringing o_f children is not one that a liberal democratic society should 
provide. (The force of this argument is weakened when the inheritedness 
of a cultural identity really does have a significant genetic component. 
The only possible case I can think of is that of homosexuality. To the 
extent that homosexuality is genetic, parents could not manipulate the 
extent to which their childrens' identity as homosexuals is inherited 
rather than chosen. However, being genetically predisposed toward ho­
mosexuality is at best a necessary, not a sufficient condition for sharing 
an inherited cultural identity. Moreover, this group-roughly: the gay 
subculture-is not, of course, an ethnic group.) 

31. Suppose I am wrong on this point, so that all those who identify 
with their ethnicity have not chosen to do so. Do ethnic groups deserve 
special accommodation if all those who can freely choose to keep or shed 
their ethnic identification choose to shed it? 

32. Regrettably, I must neglect this other side here for reasons of 
space, even though several critics of my thesis have in fact advanced this 
contention. Donald Horowitz did so on the grounds that ethnic identities 
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tend to be especially subject to elite manipulation and ethnic groups 
especially prone to violence. For his argument to succeed, it must, first, 
be the case that at least one of his two claims is true. It must further be 
the case that granting lesser group rights will tend to reduce tendencies 
to violence or elite manipulation. Finally, it must also be true that the 
ethnic character of groups is the best available proxy for picking out the 
groups that are subject to elite manipulation or prone to violence. I find 
it hard to believe that, at least in today's developed Western societies, all 
three of these empirical presuppositions hold true. And even if they were 
all true, we would still have to attend to the cost of disfavoring ethnic 
groups: the official suggestion, namely, that identifications with ethnic 
groups, though intrinsically no less valuable perhaps, are socially less 
desirable than identifications with groups of the other types. 

33. Still, even this point may not hold strictly and across the board: A 
claim by traditional family farmers to special subsidies would seem to be 
rendered morally less plausible by an additional provision that would 
make it virtually impossible for other families to take up farming and 
thereby to become eligible for the same subsidy. 
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ON JUSTIFYING SPECIAL ETHNIC 

GROUP RIGHTS: 

COMMENTS ON POGGE 

S. JAMES ANAYA 

I fundamentally agree with an approach that advocates evaluating 
claims of group rights on the basis of neutral criteria that apply 
across the board and not just to a certain set of groups. Professor 
Pogge is correct to raise concerns about chauvinistic tendencies 
among certain groups that claim special entitlements on the basis 
of ethnicity (or something like or related to ethnicity). I need not 
describe here the myriad problems that have arisen in the world 
of late in association with this brand of chauvinism. The tragic 
dimensions of such problems are well known. 

On the other hand, I do not believe that we can fairly brand 
as chauvinistic all claims that are linked to a strong sense of ethnic 
or cultural solidarity on the part of claimant groups. And while 
ethnic or cultural groups may not be intrinsically superior to 
other types of groups (such as associations of skiers or Porsche 
drivers) , they may in some sense be more important; and, further, 
there are frequently good reasons to treat ethnic groups differen­
tially or to accord them special entitlements, as Pogge himself 
appears to admit. My problem with Pogge's paper is not with his 
important reminder of the value of inherent human equality. 
Rather, my concern is that Pogge tends to downplay-perhaps 
even trivialize-the extent to which the effective realization of 
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equality requires in many instances differential treatment of eth­
nic groups in ways not necessary for, or even relevant to, other 
types of groups. 

CULTURAL INTEGRITY 

Among the important values that are embraced by enlightened 
societies and now featured in international human rights law is 
the value attached to the integrity of diverse cultures. Of course, 
this value is conditioned by other interests such that certain cul­
tural practices may be limited or altogether prohibited. (Ceremo­
nial female genital mutilation is an often-cited example of an 
unacceptable cultural practice that should be prohibited.) Other­
wise, there seems to be strong interest in maintaining not just the 
survival but also the flourishment of diverse cultures. 

Attention to cultural integrity necessarily leads us to have re­
gard for certain types of groups in ways that we do not for others. 
Taos Indian Pueblo, a culturally distinctive community of long­
standing and continuing profound significance to its members, is 
clearly valued within the larger society differently from the Taos 
ski club. Indeed, one can easily observe that, on grounds of 
cultural integrity, we tend to attach greater importance to groups 
that comprise or generate distinctive cultures more than to other 
types of groups. Taos Indian Pueblo is understandably considered 
a more important nucleus of human interaction than the ski club. 
This does not necessarily place members of noncultural groups 
such as skiers in an intrinsically inferior position. Each member 
of the skier group is presumably also a member of a cultural 
group-even if it is the majority cultural group-and members 
of one cultural group can be considered equal to members of 
other such groups to the extent all cultures are valued equally. In 
any case, to the extent we value cultural integrity, we will especially 
value ethnic and other groups that are defined substantially by 
distinctive cultural attributes. 

A related consequence of the attention to cultural integrity is 
that cultural groups are accorded a certain set of rights that other 
types of groups are not. Hence the International Covenant on 
Civil and Political Rights, one the world's major human rights 
treaties, which has been widely ratified, provides in its article 27: 
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In those States in which ethnic, religious or linguistic minorities 
exist, persons belonging to such minorities shall not be denied the 
right, in community with the other members of their group, to 
enjoy their own culture, to profess and practise their own religion, 
or to use their own language. 1 

By its own terms, this provision is limited in its scope to certain 
types of groups, i.e., "ethnic, religious [and) linguistic" groups. 
The rights of cultural integrity expressed here are for the most 
part simply irrelevant to other types of groups. 

Article 27 of the Covenant focuses on minority cultural groups, 
as do a number of other international human rights instruments.

2 

This emphasis is not to deny the majority the same rights of 
cultural integrity. Such rights clearly are understood to apply to 
majority and minority groups alike.3 The focus on minorities, 
however, is based on recognition of the typically vulnerable posi­
tion that a numerical minority or otherwise nondominant group 
is likely to be in with regard to the enjoyment of its culture when 
there is some significant difference between its cultural attributes 
and those of the larger or dominant population. 

SPECIAL PROTECTION FOR PARTICULAR GROUPS 

Special protection for minority cultural or ethnic groups is justi­
fied to the extent of offsetting the vulnerabilities that typically go 
along with minority status. This notion was a feature of treaties 
among European powers negotiated at the close of World War 1.4 

In its advisory opinion on Minority Schools in Albania, 5 the Perma­
nent Court of International Justice explained the minority rights 
provisions of the European treaties as derivative of equality pre­

cepts: 

The idea underlying the treaties for the protection of minorities is 
to secure for certain elements incorporated in a State, the popula­
tion of which differs from them in race, language or religion, the 
possibility of living peacefully alongside that population and co­
operating amicably with it, while at the same time preserving the 
characteristics which distinguish them from the majority, and satis­
fying the ensuing special needs. 

In order to attain this object, two things were regarded as partic-
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ularly necessary, and have formed the subject of provisions in these 
treaties. 

The first is to ensure that nationals belonging to racial, religious 
or linguistic minorities shall be placed in every respect on a footing 
of perfect equality with the other nationals of the State. 

The second is to ensure for the minority elements suitable means 
for the preservation of racial peculiarities, their traditions and 
their national characteristics. 

These two requirements are indeed closely interlocked, for there 
would be no true equality between a majority and a minority if the 
latter were deprived of its own institutions, and were consequently 
compelled to renounce that which constitutes the very essence of 
its being as a minority.6 

The degree and nature of cultural differences among groups 
vary, and hence the degree and kinds of protection provided 
diverse minority groups .will not in all instances be the same. The 
religious practices of many indigenous peoples of the United 
States, for example, differ radically from those of other minority 
groups as well as from those of the majority population. Indige­
nous religious belief systems are typically linked to the natural 
world and hence require access to and preservation of elements 
of nature that may have little or no religious significance to the 
larger population, including other minority groups. Native Ameri­
cans thus have made a persuasive case that, in order for them to 
be able to freely exercise their religion on the basis of equality 
with other segments of society, they require special accommoda­
tions within the governing legal system. 

This position was to a significant extent validated by the U.S. 
Congress when it passed the American Indian Religious Freedom 
Act (AIRFA).7 The Act mandates that the federal government's 
administration of public lands and other federally controlled 
resources take into account and seek to accommodate Native 
American religious interests. Although the courts have declined 
to enforce AIRFA against the government, the Act nonetheless 
stands as an important policy directive by Congress and an ac­
knowledgment of the protection to which Native Americans as a 
particular class are entitled for the free exercise of religion. 

It should also be understood that for many groups cultural 
differences may extend into the political and economic realms, 
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well beyond religious, linguistic, or aesthetic considerations. 
Again, the context of indigenous peoples provides an instructive 
example. In a case involving the Lubicon Lake Band of Cree 
Indians, the United Nations Human Rights Committee construed 
the cultural rights guarantees of article 27 of the Covenant on 
Civil and Political Rights as extending to the "economic and social 
activities" upon which the Lubicon Lake Band relied as a group.8 

The Committee, which is charged with overseeing compliance 
with the Covenant, acknowledged that the Band's survival as a 
distinct cultural community was bound up with the sustenance 
that it derived from the land. Thus, the Committee found that 
Canada, a signatory to the Covenant, had violated its obligation 
under article 27 by allowing the provincial government of Alberta 
to grant leases for oil and gas exploration and for timber develop­
ment within the ancestral lands of the Band. 

Also important to many indigenous cultures are autonomous 
institutions of governance that may be rooted in historical pat­
terns of social and political interaction and control. These systems 
often include customary or written laws as well as dispute resolu­
tion and adjudicative mechanisms that have developed over cen­
turies and that remain integral parts of community life.9 Further, 
independently of the extent to which indigenous communities 
have retained historically rooted governance systems, they may be 
entitled to develop autonomous governance on grounds of secur­
ing cultural survival. Increasingly, autonomous governance for 
indigenous communities is acknowledged to be instrumental to 
their capacities of control over the development of the multifac­
eted aspects of their distinctive cultures, including those aspects 
related to land and resource use. 

Thus, on grounds of securing the cultural integrity of the indig­
enous groups of Nicaragua's Atlantic Coast region, the Inter­
American Commission on Human Rights recommended a new 
institutional order that would devolve authority to the indigenous 
groups.10 Not long afterwards, the Nicaraguan government en­
tered negotiations with Indian leaders and eventually developed 
a constitutional and legislative regime of political and administra­
tive autonomy for the Indian-populated Atlantic Coast. Although 
the autonomy regime is widely acknowledged to be faulty, and its 
implementation has been difficult, it nonetheless is by most ac-
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counts a step in the right direction. More significantly for the 
present purposes, it represents the kind of context-specific ex­
traordinary measures to which certain types of groups may be 
entitled on grounds of securing the integrity of diverse cultures. 

REMEDYING PAST AND CONTINUING WRONGS 

In many cases, special or extraordinary measures for particular 
groups may be justified on the related grounds of remedying 
historical or continuing wrongs. Precisely because of their distinc­
tive cultural or racial attributes, certain minority ethnic groups 
historically have suffered patterns of discrimination, and in many 
instances these patterns, even when abated, have had continuing 
crippling effects. This very real, nonhypothetical phenomenon of 
discrimination which blemishes our social cosmography clearly 
has affected a certain type of group-i.e., groups with distinctive 
cultural or racial characteristics-and not other types of groups­
such as associations of skiers and Porsche drivers. 

Two strains of discrimination that give rise to remedial mea­
sures are identifiable. A first strain has sought to exclude groups 
from full participation in the political and social life of the state 
by impeding their interaction with the dominant population and 
limiting their enjoyment of the benefits and privileges ordinarily 
available to citizens. This strain of discrimination, which I will 
call exclusionary discrimination, is manifested prominently in the 
experience of black Americans, who initially found themselves 
within the U.S. polity as slaves and who, even after emancipation, 
were denied rights of citizenship and access to social benefits on 
an equal basis with the dominant white population.11 Other eth­
nic minority groups within the United States that have suffered 
from exclusionary discrimination, although without similar histor­
ies of slavery, include Mexican Americans ( or Chicanos), Native 
Americans, Asian Americans, and others with (usually visually 
perceptible) racial characteristics that set them apart from the 
dominant population. Additionally, women, including those of 
the majority, constitute a group that has suffered exclusionary 
discrimination on the basis of gender. 

The civil rights legislation of the 1960s was aimed fundamen­
tally at remedying the historical and continuing patterns of exclu-
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sionary discrimination experienced by discrete and identifiable 
segments of the American populace. In addition to legislation 
strengthening constitutional prohibitions against discrimination, 
affirmative action programs emerged with the objective of break­
ing down the more subtle barriers to opportunity and enhancing 
the participation of historically excluded minorities and women 
in American life. In recent years affirmative action programs have 
come under attack, but the criticisms are mostly aimed at the 
methodology of affirmative action and not its core underlying 
objectives.12 Affirmative action programs, as they have developed 
thus far, have been perceived to unfairly disadvantage members of 
the white majority in ways disproportionate to their remedial 
impact on the groups they are intended to benefit. Largely absent 
from the debate over affirmative action, however, is serious ques­
tioning of the need to roll back patterns of discrimination where 
they exist and to do something to redress historical discrimination 
where its effects still manifest themselves in the lives of people. 

A second strain of discrimination, which I will call cultural 
discrimination, seeks actively to suppress the cultural bonds and 
expressions of nondominant or minority groups, upon the prem­
ise that the dominant culture is superior. This strain of discrimina­
tion has occurred even (or in many cases especially) at the same 
time efforts have been made to enhance participation of minori­
ties in the larger society. Not all efforts at acculturation or assimi­
lation amount to cultural discrimination. In particular, the assimi­
lation of immigrant groups into the dominant culture would not 
be cultural discrimination to the extent it could fairly be said that 
such groups have in some way consented to subordinate their 
cultural expressions to those predominating in the receiving soci­
ety. In many cases, however, groups have found themselves sub­
jected to forces that would cause them to lose their own cultural 
attributes in favor of those of the dominant society, without ever 
having consented , even tacitly, to such an abandonment of their 
group cultural identity. 

In the United States, Native Americans stand out as victims of 
pervasive patterns of cultural discrimination. From the earliest 
periods of European exploration in the Western hemisphere, 
through at least the middle part of this century, dominant societal 
and governmental forces attempted to extinguish the cultural 
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attributes of indigenous peoples and displace them with those of 
the European or European-derived society. 13 Indigenous religious 
practices were actively suppressed, as were indigenous governance 
and land tenure systems, without the indigenous groups con­
cerned ever having sought or freely consented to such cultural 
transformation. Native Americans, who by definition are not im­
migrants, found themselves engulfed by a settler society and cor­
responding political system that regarded their cultures as "back­
ward" or "uncivilized" and that hence systematically discriminated 
against indigenous cultural expressions.14 

The cultural suffocation historically experienced by Native 
Americans and other indigenous peoples around the world, along 
with other multiple effects of colonialism, have left indigenous 
peoples with deep wounds which manifest themselves in social, 
political, economic, as well as cultural spheres. 15 As indigenous 
peoples now seek to rebuild their communities and cultures and 
to recapture their destinies, usually within the framework of the 
states in which they live, their claim for remedial measures is 
strong. The current heightened international concern for indige­
nous peoples, symbolized by the United Nations-sponsored "Inter­
national Decade of the World's Indigenous People," 16 attests to 
the strength of this claim.17 Indigenous peoples are not alone 
among groups with strong claims to redress for historical or con­
tinuing wrongs, but certainly not all groups, nor all types of 
groups, can make such a claim. 

CONCLUSION 

In sum, groups with distinctive cultural attributes, whether 
branded ethnic or other, are properly regarded differently from 
other types of groups to the extent there is a widely shared inter­
est in securing the integrity of diverse cultures. The value of 
cultural integrity is mostly irrelevant to innumerable other types 
of groups that can be imagined. Furthermore, among the world's 
many cultural and ethnic groups, some require extraordinary 
protection because of certain conditions often related to minority 
status, or are entitled to remedies for historical or continuing 
patterns of discrimination. Not all groups, or types of groups, are 
the same. 
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GROUP RIGHTS 

JAMES W. NICKEL 

One source of discomfort with group or collective rights is the 
belief that many groups, and particularly ethnic groups, are defi­
cient as rightholders. (I'll call this the "Deficiency Thesis" and 
abbreviate it as "DT"). An extreme version of DT concludes that 
groups are so lacking in the characteristics required of competent 
rightholders that it never makes sense to attribute rights to 
groups. 1 In this chapter, I explore and evaluate a more modest 
version of DT. It doesn't deny that groups can have agency and 
rights, but suggests that assigning rights to groups is generally a 
bad idea because groups are often unable to play an active role in 
exercising, interpreting, and defending their rights. The source 
of this inability is that groups often lack effective agency and clear 
identity. Effective agency is a matter of being able to form goals, 
deliberate, choose, intend, act, and carry out evaluations of ac­
tions taken. Agency requires specific capacities such as finding 
information, monitoring conditions, setting and formulating 
goals, evaluating options, recognizing and following norms, plan­
ning, acting, and evaluating outcomes. Clear identity is a matter 
of having reasonably clear boundaries so that it is possible to say 
which persons belong to the group, share in its responsibilities, 
should have a say in the group's affairs, and are entitled to some 
share of benefits the group receives. We will see that agency and 
identity are closely related. 
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Ultimately I deny that DT is true of all or even most groups, 
but I suggest that it may be true of some ethnic minorities­
particularly those without territories. Further, I defend the view 
that clear identity and effective agency are needed for groups to 
benefit from most of the rights that are currently put forward as 
group rights. Together, these two propositions suggest that it will 
often be unwise to give group rights to nonterritorial minorities. 
But there are practical measures available to construct the clear 
identity and effective agency that will enable nonterritorial minor­
ities to be capable rightholders. The costs of constructing these 
characteristics may be high and in addition will turn the group 
into an entity that is less fuzzy, more durable, and more active. 
The social and political consequences of giving a minority ethnic 
group these characteristics may be profound. 

My concern is with group rights that have or are intended for 
political and legal implementation. The sorts of rights that groups 
claim are extremely varied. They include rights against genocide,2 

forced assimilation, 3 and ethnic cleansing,4 to secession,5 self­
determination,6 semi-autonomous status, territory, control over 
resources,7 recognition as distinctive and/or oppressed,8 recogni­
tion of a group's language as one of the official languages of the 
country,9 subsidies to help keep a culture alive, 10 a fair share of 
public funding, 11 expanded educational and economic opportu­
nities, political participation as groups, 12 and full citizenship and 
nondiscrimination for their members. This list suggests that group 
rights are so varied that it is hard to have a single attitude towards 
them. 

My arguments do not rely on any particular conception of what 
a group right is . I emphasize that many group rights require 
exercise, administration, and defense but view this fact as contin­
gent rather than necessary. There are at least three reasons why a 
right might be considered a group right. First, a right might be 
considered a group right because it is a right that only some 
ethnic, national, or minority groups and not all citizens have. 
Kymlicka calls these "group-differentiated rights," and notes that 
some of these rights can be held and exercised by individuals. 13 

Second, a right might be considered a group right because it is 
the group, acting through its leadership, that has the legal power 
to invoke or waive the right. For example, a group's right to its 
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land may be considered a group right because only the group 
acting through its leadership has the power to make decisions 
about the disposition of that land. Third, a right may be consid­
ered a group right because the interests it protects are collective 
or shared rather than individual. 14 None of these conceptions of 
the nature of a group right eajoys universal or near-universal 
acceptance, so instead of relying on one of these conceptions I 
will work with a list of rights that almost everyone takes to be 
examples of group rights. 

I. ARE GROUPS DEFICIENT AS R!CHTHOLDERS? 

A. The Unrestricted Deficiency Thesis (UDT) 

UDT asserts that groups almost never have clear identity and 
effective agency. In this section, I elaborate and evaluate this 
thesis, ultimately concluding that UDT is not generally true. In 
the next section, I suggest that a more restricted version of DT 
probably is true. 

Groups, unlike normal individuals, are often internally divided, 
unorganized, unclear in their boundaries, and are therefore un­
able to engage in actions as groups. For example, families are 
routinely given rights to decide on the medical care of one of 
their members who is temporarily or permanently unable to make 
decisions, but they often have difficulties in knowing which mem­
bers should be allowed to participate in the decision (Is it only 
the spouse-if any-and children? Does it include the spouses of 
the children? Does it include siblings or cousins of the patient? 
Does it include grandchildren?). Further, their discussions and 
attempts to organize themselves often fail to produce a member 
who can legitimately speak for the family as a whole. As a result, 
"the family" often speaks with several inconsistent voices. 

As this example suggests, identity and agency are closely re­
lated. Fractiousness and lack of clear identity often make it hard 
for groups to have authorized leadership that can genuinely speak 
and decide on behalf of the group. The most assertive or politi­
cally engaged members may attempt to speak and decide on 
behalf of the group, but this assumption of leadership is unautho­
rized and may lead to protests and schisms. In order to authorize 
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leaders through an election, or even through acquiescence in 
their leadership role, it is necessary to know who the members 
are. Otherwise one does not know who is qualified to vote or 
acquiesce. Yet it is often difficult to know exactly who the members 
are. For example, does the group of Hispanics or Latinos in the 
United States include Haitian Americans, Brazilian Americans, 
or Italian Americans? These people come from countries with 
languages derived from Latin that are nevertheless not "His­
panic." 

UDT can be used as part of an argument against group rights: 

Premise 1: Good rightholders must have reasonably clear 
identity and effective agency. 

Premise 2 (UDT): Groups almost never have clear identity 
and effective agency. 

Subconclusion: Groups are almost never good rightholders. 
Premise 3: If groups are almost never good rightholders, 

then rights should almost never be assigned to groups or 
recognized as belonging to groups. 

Conclusion: Rights should almost never be assigned to or 
recognized as belonging to groups. 

B. The Implausibility of the Unrestricted Deficiency Thesis 

UDT is not plausible. There are numerous examples of groups 
that have clear identity and effective agency. Examples of such 
groups include Boulder County Government, Amnesty Interna­
tional USA, the Mennonite Central Committee, the University of 
Colorado at Boulder Philosophy Department, the Boulder Medi­
cal Center, Storage Technology Corporation, and Ideal Market. 
These are groups with reasonably clear membership requirements 
and well-developed procedures for creating and maintaining lead­
ership bodies with effective capacities to act. These groups are 
typical of millions of other groups. It just isn't true that groups 
almost never have clear identity and effective agency. 

Indeed, the agency of groups is often more effective than that 
of individuals. This is true not just in the sense that large organiza­
tions can do more things and bigger things, but also in the sense 
that organizations sometimes have better resources for decision 

Group Agency and Group Rights 239 

making and action than individuals do. Their capacities for gath­
ering information, developing alternative options for choice, de­
liberating, planning, deciding, and executing are often superior 
to those of individuals. One reason for this is that they can select 
talented persons or teams and assign decision-related tasks and 
specific actions to them. 15 

Another way of understanding why groups sometimes have 
clear identity and effective agency turns on the fact that there are 
available effective procedures and institutions for defining the 
membership of a group and for creating and maintaining an 
authorized leadership that is able to act. If an informal group 
needs clear identity, it can create a constitution and bylaws that 
define who the members are, or what a person must do to become 
and remain a member. If such a group needs effective agency, 
it can identify some leadership roles, with definite powers and 
responsibilities, elect members to those roles, and hold them 
accountable for effective action through regular evaluations and 
elections. Consider the following steps that a group might take to 
gain a clearer identity and more effective and democratically 
accountable agency: 

l. Create or clarify identity. This requires deciding who are the 
members of the group. There may seem to be a chicken-and-egg 
problem here: which comes first, identity or agency? If a group 
doesn't have clear identity, how can it choose a process for select­
ing leaders? And if it doesn't have agency, how can it define the 
parties eligible to vote? There are probably a number of ways to 
get out of this difficulty, but here is one-which I'll call "boot­
strapping." It requires that a very large majority of an informal 
group be in favor of a constitutional scheme that defines a set of 
leadership roles and a procedure for electing people to those 
roles. This means that the constitution can be ratified and leaders 
chosen in an election using a broad definition of who the mem­
bers are. Alternatively, it means that under any reasonable defini­
tion of the boundaries of the group, a majority will exist. Once 
the leaders are elected through this process, they can use their 
powers to define the membership, or to create a democratic 
process for ratifying a membership scheme. 

2. Agree on a constitutional process. This involves having or devel­
oping some idea of how a constitution can be created. As Profes-
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sor Reaume emphasizes, a key part of creating a constitution is 
the creation of what Hart called a "rule of recognition," a princi­
ple that allows one to determine whether a norm or decision is a 
valid rule or decision of the group. 16 The legal system of the 
country is likely to provide a legal process of incorporation­
or, more likely, different sorts of processes for different sorts of 
organizations such as business corporations, partnerships, and 
non profit organizations. More broadly, democratic models of con­
stitution-making are widely available and used in the contempo­
rary world. According to these models, a legitimate constitution 
can come into existence if a large majority of those to be governed 
by it consent to it, or if a large majority of the elected representa­
tives of those people consent to it. 

3. Use this process to create a leadership structure and election proce­
dures. A key part of a constitution for a group is the formulation 
of a decision-making structure that defines leadership positions, 
assigns powers and responsibilities to them, and specifies how 
these positions are to be filled. 17 

4. Follow the election procedures to fill the leadership positions. The 
next step is to create agency by filling the leadership positions 
and implementing the decision-making structure. 

5. Revisit the identity problem if necessary. If the identity of the 
group remains a problem, it can be addressed formally a_t this 
point. The leaders can establish or propose for democratic ap­
proval membership criteria. These criteria may specify procedures 
that one must have gone through to apply for and receive mem­
bership, substantive characteristics such as ancestry, residence, 
culture, beliefs, loyalties, or self-perception, or some mixture of 
these. An appeals process for those excluded by these criteria can 
also be created. 

6. Set goals for the group. The leaders of the group can now 
establish, or propose for approval, collective goals. This may re­
quire meetings, debate, and opinion polls of the members. Once 
group goals are established, it will be unproblematic to speak ~f 
the group's interests (conditions that promote those goals). It will 
also make sense at this point to speak of the group acting for a 
certain reason (e.g. , to pursue one of its goals). 

7. Devise plans and strategies for achieving those goals. Once the 
group has a leadership and goals, efforts can be made to deter-
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mine what will be required to realize those goals and to plan for 
their realization. When a group is able to do these things it 
effectively has the capacity for deliberation. 

8. Take actions in accordance with these plans and strategies. The 
next step is for the group, acting through its leadership, to take 
actions that pursue its goals by following its plans. The group now 
displays agency in action. . 

9. Evaluate actions and reformulate plans and strategies. Not all 
plans and efforts to realize the group'~ goa_ls will be successful. ~o 
deal with this, the group's leadership will need to engage m 
monitoring, evaluation, and reformulation of goals and plans. 

There are dozens of ways in which these steps can fail, but in 
fact they often succeed. It may be thought that these mechanisms 
work for small organizations but not for large ones. But many 
countries and territorial ethnic groups have used exactly these 
sorts of mechanisms for defining their members (citizens) and 
selecting their leaders. 

C. The Restricted Deficiency Thesis (RDT) 

Although it is untrue that all-or even most-groups are defi­
cient as rightholders, an advocate of DT might wish to restrict the 
thesis so that it only applies to ethnic minorities, or some subset 
of ethnic minorities. 

Non territorial ethnic minorities 18 often lack clear identity and 
effective agency. Ethnic minorities in the United States such as 
African Americans, Hispanics, and Jewish Americans typically 
have no formal criteria for who their members are and rely on 
self-definition or broad, vague social understandings of what 
makes one a member. Further, such groups are not tightly orga­
nized under a single leadership that can unproblematically speak 
for all of the members of the group. They are nonterritorial in 
the sense that they do not have established territories within the 
country. Thus the country in which the group lives is eithe~ not 
territorially and governmentally differentiated along group Imes, 
or the territorial and governmental differentiations that do exist 
refer only to other groups (e.g., to the Navaho, but not to African 
Americans). 

This qualification results in a new version of DT: Restricted 
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Deficiency Thesis (RDT): Non territorial ethnic minorities almost 
never have clear identity and effective agency. When the argu­
ment against group rights given in section I is adapted to fit RDT, 
its conclusion is: Rights should almost never be assigned to or 
recognized as belonging to nonterritorial ethnic minorities. 

But is RDT true? This is an empirical question, but the plausi­
bility of RDT can be supported by listing some of the factors that 
make it difficult for nonterritorial ethnic minorities to have clear 
identity and effective agency. Clear identity is hard to create 
because many members will have mixed localities (and some will 
have mixed ancestry). Some will resent having to choose formally 
to be in or out, and they lose little if they refuse to choose. A 
formal and comprehensive system of membership is costly to 
maintain, and may have little pay-off as long as the group lives 
within a larger society of which its members are full-fledged citi­
zens. The fact that the group is nonterritorial means that the 
easiest kind of membership system, one which equates member­
ship with permanent residence in a territory, is unavailable. Effec­
tive agency is also hard to create because the group is likely to be 
large, politically and economically diverse, geographically dis­
persed, partially mixed with other groups, divided by factions, 
schisms, and competing political visions, and lacking in a compre­
hensive system of formal membership. 

These factors make it difficult for legitimate leaders to be 
chosen and authorized by the group. To be authorized to speak 
and choose for the group, leaders must have been elected by a 
majority, or selected in something closely analogous to an elec­
tion. But conducting an election or poll is difficult when the 
group has fuzzy membership criteria. If self-selection is the basis 
for participation in polling, outsiders may seek to influence the 
outcome. And if one only polls people who are clear-cut members, 
one may disenfranchise the dissenting views of marginal mem­
bers. Notice that this argument goes from lack of clear identity 
to lack of effective and authorized agency. Notice also that the 
"bootstrapping" process described earlier may make it possible to 
get around this problem. 

I find RDT plausible, but the percentage of cases (of nonterri­
torial ethnic minorities) in which it is true is far from clear. 
Nevertheless, no general proposition such as RDT about the 
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agency of non territorial ethnic minorities needs to be true for the 
argument to work when its conclusion is restricted to a particular 
group. If the Deficiency Thesis is true of a particular group, then 
the argument against group rights given above can be used against 
group rights for that group. 

II. GROUP RIGHTS REQUIRE EXERCISE AND TENDING 

The fact that a group lacks agency would not make it deficient as 
a rightholder unless agency is necessary to having and benefiting 
from rights. In this section, I defend the claim that in order for a 
group to benefit from politically implemented rights it generally 
needs to have effective agency. I do this by identifying six kinds of 
activities that rightholders often need to perform in order to 
benefit from their rights and showing that these activities are 
required as well for the enjoyment of most group rights. Second, 
I show that the circumstances that sometimes make possible the 
passive enjoyment of legal rights by many rightholders are not 
present, or are present to a lesser degree, in the case of legally 
implemented group rights. Finally, I show the limited usefulness 
in the area of group rights of schemes that empower parties other 
than the rightholder to exercise the rights of a group. 

In mounting this argument, I will not rely on the general thesis, 
asserted by advocates of the "will" or "agency" theory of rights 
such as H. L. A. Hart, Wayne Sumner, and Carl Wellman, 19 that 
because genuine rights always confer powers and liberties on their 
holders one cannot be a rightholder unless one possesses the 
ability to exercise such powers and liberties. I reject this general 
thesis but believe that in the area of legally implemented group 
rights it is generally true that for rightholders to fully enjoy these 
rights they must have effective agency. I will try to show that this 
claim is contingently true of legally implemented group rights by 
looking at some representative examples of such rights. 

A. Group Rights Generally Require Rightholder Agency 

It will be helpful in thinking about agency and group rights to 
have a general list of activities that rightholders often perform in 
relation to their legal rights. In illustrating these six kinds of 
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act1V1t1es, I will use examples of legislative and constitutional 
rights because these are the kinds of rights that group rights are 
likely to be. These activities pertain to: 

Waiver, invocation, and use. To waive one's right (R) to A in a 
weak sense one can simply decline to do or receive A in a particu­
lar situation in which R applies. For example, one (weakly) waives 
one's right to emigrate if one never even considers emigrating. 
Waiving a right in a stronger sense involves referring to the right 
and rendering it inoperable in the particular situation. For exam­
ple, a person charged with a crime may formally waive the right to 
a trial as part of a plea bargain. 

We can make a similar distinction between strong and weak 
senses of exercising ( or using) a right. To exercise one's right (R) 
to A in a weak sense is simply to do or receive A in an environment 
in which R helps to increase the availability of A. Using R in this 
sense doesn't require thinking about R, or even knowing of its 
existence. For example, a person may (weakly) exercise his right 
to freedom of speech by making a political speech in an environ­
ment in which the right to free speech helps make it safe to make 
political speeches. To use R in a stronger sense is to try to do or 
receive A while invoking R. To strongly invoke a right R to A is 
not merely to do or receive A, but to do or receive A in a particular 
situation while claiming R or reminding others of R. For example, 
a person stopped by police may decline to permit them to search 
her car by reminding them of her right against warrantless 
searches. 

Responsibilities. Responsibilities often accompany the possession 
of legal rights. For example, if parents have and exercise the 
right to home-school their children, they incur accompanying 
responsibilities to actually provide their children with instruction, 
reading materials, and other educational opportunities. I use the 
word "responsibilities" here to suggest something vaguer and less 
formal than duties. For example, even if one doesn't have a legal 
duty to vote, one may have moral and civic responsibilities to 
exercise one's right to vote in a conscientious and informed way. 

Alienation. To alienate a right is to get rid of it permanently. 
Forms of alienation include giving, selling, trading, forfeiting, and 
repudiating. For example, one can alienate one's citizenship by 
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becoming a citizen of another country and repudiating one's 
original citizenship. 

Interpretation. Rightholders are often required to decide 
whether a right applies to the circumstances they are in. Some­
times it will be obvious that a right applies, but in other cases this 
will be far from clear. For instance, one may be unsure whether 
the right to freedom of expression covers exotic haircuts for 
persons in prison. Since people's interpretations of constitutional 
and legislative rights are often rejected by officials and judges, 
litigation may be necessary to attempt to establish an interpreta­
tion of a right. 

Monitoring compliance and preventing violations. The activities in 
this category can be done by persons other than the rightholder, 
but in many circumstances they cannot be done effectively with­
out rightholder participation. To monitor compliance with a right to 
do or receive A is to regularly observe whether the addressees 
of that right are providing the rightholders with the liberties, 
protections, or benefits that the right prescribes. For example, a 
likely victim of employment discrimination may watch carefully 
for signs that discrimination is occurring. Fending off threatened 
violations of one's right, or of someone else's right, involves trying 
to prevent those violations before they occur. One may try to do 
this by reminding the potential violators of the right, or by taking 
steps that make it harder to carry out the violation. For example, 
a political dissident who fears being arrested and tortured may 
fend off this violation of her rights by making herself hard to find, 
or by seeking safety in the embassy of another country. Stopping 
violations of a right as they occur is similar, except that a series of 
violations has already begun. For example, a woman being sub­
jected to sexual harassment may seek legal assistance in getting 
the harasser to stop. 

Remedies and compensation. When rights that protect things of 
value are violated it is common for people to seek compensation 
or remedies for the losses they suffered. For example, a person 
who was convicted and imprisoned on the basis of evidence 
gained through an illegal search may seek release from prison, or 
compensation for the time spent in prison. The rightholder need 
not perform these activities alone. They may be done together 
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with other people who had the same right violated, with the 
assistance of legal counsel, and with the assistance of political and 
civil rights organizations. 

The sense in which these six kinds of activities are necessary to 
the enjoyment of a right needs clarification.20 I do not deny that 
one may gain some benefit from a right even if one is unable to 
operate it (see below). The claim is rather that one's capacity to 
benefit from a right over time is likely to be greatly reduced if one 
is unable to operate it. As an analogy, one might benefit from 
having a car even though one was unable to drive (one could 
sleep in it, treasure it as a work of art, or get others to drive it), 
but to most people the benefits received from having the car 
would be greatly reduced. 

Let's now apply these six categories to some representative 
group rights. The question I want to ask is whether there are 
likely circumstances in which a group would be significantly less 
able to enjoy the right if it were unable to take one of these six 
sorts of actions. For example, consider the group right against 
genocide. It is not likely that a group would wish to promote its 
interests by waiving or alienating this right. But a group would be 
significantly less able to benefit from this right if lacked the 
capacity to interpret the right, monitor compliance, fend off po­
tential violations, stop violations that are beginning to occur, and 
seek remedies for violations. 

For another example, consider a constitutional right that 
grants certain groups the right to secede. It is quite possible that 
some groups will best promote their goals by waiving or alienating 
this right. Further, a group will be significantly less able to enjoy 
this right if it lacks the capacity to engage in strong exercise of 
the right, fulfill its responsibilities under the process required for 
secession, propose interpretations of this right, monitor compli­
ance, fend off potential violations, stop violations that are begin­
ning to occur, and seek remedies for violations. 

For a third example, consider a legislatively enacted right held 
by specified ethnic and indigenous groups to subsidies to assist 
those groups in keeping their distinctive cultures alive. It is quite 
possible that some of these groups will seek to promote their goals 
by waiving or alienating this right (for example, they may believe 
that dependence on the central government creates weakness). 
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Further, these groups will be significantly less able to enjoy this 
right if they lack the capacity to engage in strong exercise of the 
right, fulfill the responsibilities it implies to use these funds for 
activities that strengthen their culture, propose interpretations of 
this right, monitor compliance, fend off potential violations, stop 
violations that are beginning to occur (e.g., when the central 
government in a particular year severely cuts these subsidies) , and 
seek remedies for violations. 

I have attempted to show, by reference to a representative set 
of legally implemented group rights, that rightholder action to 
exercise, administer, and support these rights is likely to be re­
quired for their full enjoyment. I now turn to objections that (1) 
deny that these activities are always required for enjoyment, and 
(2) deny that the rightholder-rather than some other party­
must be the one to engage in these activities. 

B. ltVhy the Passive Enjoyment of Group Rights Is 
Generally Impossible 

In response to my claim that rightholders regularly need to per­
form these six kinds of activities, it might be objected that many 
Americans ertjoy constitutional rights such as the right to freedom 
from unreasonable searches and seizures and the right to a trial 
by jury yet never engage personally in any of the listed activities 
in regard to these rights. With the exception of using and waiving 
their rights in the weak senses defined above, many rightholders 
don't do anything in relation to their rights. I recognize that this 
is true, but will try to show how the factors that make this possible 
are unlikely to apply to most group rights. I'll begin by explaining, 
with reference to the six activities identified above, how people 
can sometimes enjoy rights while doing almost nothing to exer­
cise or manage them. 

Waiver, invocation, and use. People can use and waive rights in 
the weak senses above without referring to or even knowing about 
those rights. In these senses one uses one 's right to free speech 
when one decides to speak, and one waives it when one decides 
not to speak. Second, people can enjoy a right without ever using 
it if the situation in which this right applies does not actually arise 
in their lives. For example, most people are never charged with a 
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crime, and hence never have the opportunity to invoke or waive 
their rights of criminal due process. Further, even if a situation 
arises that brings the right into play, compliance may be automatic 
(e.g., everyone knows and accepts that certain sorts of searches 
are impermissible, or that a jury trial is required), so the right 
doesn 't need to be invoked or claimed. 

Responsibilities. Many rights don 't impose participatory or ad­
ministrative responsibilities on their holders . The right to free­
dom from torture, unlike the right to vote, doesn't have any 
associated responsibilities. 

Alienation. One can enjoy rights without ever alienating them if 
they are not the sorts of rights one can sell or trade and if one 
has no desire to repudiate them. Property rights are frequently 
alienated, but constitutional and human rights are ones that peo­
ple seldom alienate-and in some cases are impossible to 
alienate. 

Interpretation. One can enjoy rights without ever interpreting 
them if one enjoys the protections created by a general system of 
rights without ever learning what those rights are . Also, one can 
let others-particularly those who are actually in the situation in 
which the rights come into play-do the work of raising and 
litigating issues about their meaning. 

Monitoring compliance and preventing violations. One can enjoy 
rights without being vigilant against noncompliance if one lives in 
a country in which rights are generally respected, and lives in a 
way that is unlikely to put one in situations in which one's rights 
need to be invoked. Low levels of vigilance may also be reasonable 
if one knows that there are many watchdog organizations engaged 
in monitoring compliance with people's rights. 

Compensation. If most people are never in the situation where 
these rights come into play, and if there is a high degree of 
compliance with them when they do come into play, then few 
people will be in a position to seek compensation for violations. 

Although it is possible to have and benefit from rights that one 
almost never exercises and tends, the circumstances in which it is 
possible are unlikely to apply to group rights. I'll try to show this 
by once more enumerating the six kinds of activities. 

Group waiver, invocation, and use. With the exception of rights 
against genocide and ethnocide and the right to secession, group 
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rights are likely to be rights that come into play in circumstances 
that arise frequently or continuously. For example , if a group 
wants a right to political representation as a group, it is because it 
believes that it is in a situation in which it is inadequately repre­
sented politically and because it expects to be able to use this 
right, and the political representation it guarantees, on a regular 
basis to ensure the fair treatment and other interests of its mem­
bers. 

Group responsibilities. Group rights often confer duties and re­
sponsibilities on their holders. Hence the holders of group rights 
should be able to discharge these rights and responsibilities. For 
example, if a group acquires a right to educate its own children, 
along with the resources to do so, it also acquires thereby the 
responsibility to make educational opportunities available to 
those children. If a group is granted a right to subsidies for 
cultural support, it will have to either accept and arrange to use 
this money or waive the right. If a group is granted a right to 
semisovereign status within a territory, it will have to arrange to 
govern or to waive its right to do so. The responsibilities that go 
with many group rights cannot be discharged without active and 
effective attention to those rights and the associated interests of 
the group. 

Groups alienating their rights. Most individual constitutional 
rights are not the sorts of rights one can sell or trade, and very 
few people wish to repudiate them. But it is easy to imagine 
circumstances in which a group might wish to repudiate or trade 
one of its rights. If a number of cultural groups including the 
Amish were granted subsidies for cultural support, the Amish 
would probably refuse to accept such subsidies on the grounds 
that they do not wish to be dependent on government (the Amish 
do this in other areas such as Social Security benefits). 

Groups interpreting their rights. Group rights are likely to be more 
like contractual rights between a few parties and less like long­
standing constitutional rights that apply to all residents of a coun­
try. Often, there will be few other groups holding the same rights, 
and the ones that do have the same rights may have significantly 
different interests and perspectives. Hence a group without much 
capacity for agency will be unable to rely on other groups to 
defend and litigate advantageous interpretations. 
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Groups monitoring compliance and preventing violations. The condi­
tions that make it reasonable for persons to leave to others the 
monitoring of compliance with their constitutional rights are un­
likely to apply to group rights. First, group rights are likely to be 
new rights, and hence habitual compliance with them cannot be 
assumed. Second, we saw earlier that most group rights apply to 
circumstances in which groups will regularly find themselves. And 
third, watchdog organizations that monitor violations of group 
rights are far fewer than those that monitor violations of individ­
ual rights. Groups such as the ACLU or Amnesty International 
are unlikely to monitor compliance with group rights. Further, 
minority ethnic groups are unlikely to want their rights to be 
mainly monitored by mainstream organizations with which they 
have few ties. 

Groups seeking remedies and compensation. Since group rights are 
likely to be ones that most groups actually exercise and invoke, 
and since these rights are also likely to be new rights that the 
addressees must learn to accept and comply with, violations are 
likely to occur. Thus the desire to seek compensation is likely to 
arise. 

C. Can Someone Other Than the Rightholder Exercise 
Group Rights? 

Let's now turn to an objection that says that although group rights 
require agents who will use and tend them for the benefit of the 
holders, the agents do not have to be the groups themselves. I 
accept this possibility since I believe that young children have 
both moral and legal rights even though they lack much capacity 
for agency. For children, we make enjoyment of rights possible by 
assigning other parties the responsibility of deciding issues that 
arise about the exercise and tending of a child's rights. The 
parties are typically a child's parents or guardians but sometimes 
are state agencies. Surely, the objection continues, it is possible to 
do something similar for groups so that they do not need to 
exercise and tend their own rights. 

I have two responses to this objection. One is to continue to 
insist that lack of agency is a deficiency in a rightholder, even 
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though I allow that it is a deficiency that we can sometimes get 
around. The other response is to suggest that for good moral and 
political reasons the use of outside agents to exercise and tend 
rights has very limited prospects in the area of group rights. 

Before elaborating the second response, I want to allow that 
exercise of group rights by trustees is an important option, partic­
ularly in dealing with indigenous groups that have only recently 
come into contact with modern technological civilization and that 
have limited ability to understand their legal rights, much less to 
exercise and tend them. I have in mind a group such as the 
Yanomami of Brazil and Venezuela. The only way in which such a 
group can be protected by a scheme of rights that includes rights 
against genocide and ethnocide, and to retain and use their 
historic territory, is for some outside agency-perhaps a depart• 
ment of indigenous affairs such as FUNAI in Brazil-to exercise 
and tend these rights. To make the paternalism and potential for 
corruption involved in such a scheme more palatable, we might 
advocate the creation of nongovernmental organizations to moni­
tor the decisions made by this agency to make sure that they 
promote the interests of the protected group. 

Although this option is valuable in some cases, its general 
appeal is limited. It works best for rights that serve mainly to 
protect the survival and territory of a group (e.g., rights against 
genocide, forced assimilation, and to a territory). It works poorly 
for rights that mainly serve to promote a protect a group's ability 
to decide for itself how it wishes to live and interact with other 
groups (e.g., rights to self-determination, control over resources, 
political participation as a group, and subsidies for cultural sup­
port). It is the latter kind of rights that is most prominent in 
contemporary discussions of group rights. There is often hypocrisy 
or even contradiction involved when a national government tells 
a minority group that it has rights to decide key issues for itself 
but then turns around and says that agents of the national govern­
ment are going to do most of the actual decisionmaking. This 
hypocrisy has frequently been seen in the dealings of the U.S. 
government with Indian tribes. 

A related option is for the national government to rely on 
the leaders of a minority group's existing religious, cultural, and 
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political organizations to make decisions about the exercise and 
maintenance of the group's rights. Instead of trying to create new, 
comprehensive institutions that provide leaders authorized to 
speak for the entire group it is often easier to rely on the leader­
ship of existing group organizations. If subsidies were given to 
groups for cultural support, for example, the responsibilities for 
using and administering these funds might be given to existing 
group organizations. There are two main problems with this op­
tion. One is that the leaders of these organizations are not author­
ized to represent or make decisions for the entire group, and they 
are at best accountable to only part of the group (namely those 
that belong to the organization). The other problem is that this 
option has limited scope. It is not likely to work for the stronger 
forms of group rights. This sort of agency would be inadequate 
for the right to control resources, to secede, to limited self-govern­
ment, and to political participation as a group. 

III. CREATING GROUP AGENCY AND IDENTITY 

If an ethnic minority lacks the effective agency needed to exercise 
and tend its group rights, and if the options just discussed are not 
widely applicable, then there are two main options. One is to 
avoid granting or recognizing group rights for groups that lack 
effective agency. Sometimes, part of the work that group rights 
would have done can be accomplished by giving individual rights 
to the members of the group (we might call this the "privatiza­
tion" of group rights) . 

The other main option is for nonterritorial ethnic minorities 
to try to create the clear identity, effective agency, and legitimated 
leaders that are needed for the effective exercise and manage­
ment of their rights. We saw earlier that there are processes or 
steps whereby groups can create clear identities and effective and 
legitimate leadership bodies, and it is possible-if not easy-for 
nonterritorial ethnic groups to use these procedures. It is easiest 
to imagine this happening if the ethnic minority is assisted by the 
national government that will be the main addressee of the 
group's rights. 
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In order to construct clear identity and effective agency, a 
group will probably need to have means of encouraging its mem­
bers to participate and contribute. This is easier if a group's 
members mostly live on a territory that it controls. Doing it 
through the mail, as it were, is harder. It may be possible to do 
this entirely on a voluntary basis, but it seems more likely that 
the group will have to become something like a nonterritorial 
government. For this to happen, the national government will 
have to grant the group access to resources or the coercive power 
to tax its members. Further, the group will probably have to 
assume responsibility for providing services in areas such as educa­
tion, law, and health. 

The process of creating clear identity and effective agency is 
likely to transform a non territorial minority group into some­
thing that is less fuzzy, more active, and more durable. 21 If a 
group acquires a sharper identity this is likely to reinforce its 
members' perceptions of their distinctiveness and make them less 
willing to accept the gradual merger of their group into a larger 
ensemble of minorities or into society at large. If a group acquires 
both a clearer identity and more effective ability to act as a 
group, this may produce stronger and more politically plausible 
demands for recognition, support, fair treatment, or even separa­
tion. These changes may be good or bad depending on the cir­
cumstances-and I do wish to emphasize that such changes are 
sometimes all to the good. But the consequences of these changes 
are likely to be sufficiently large and enduring to warrant careful 
evaluation of steps intended to create clearer identity and more 
effective agency for minority groups. Indeed, the consequences of 
making minority groups into capable rightholders may be as large 
as the consequences of recognizing, implementing, and respect­
ing their rights. 

NOTES 

This chapter began as a commentary on Denise Reaume's essay, "Com­
mon-Law Constructions of Group Autonomy: A Case Study," but evolved 
into a more freestanding discussion dealing with group autonomy. I am 



254 JAMES W. NICKEL 
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21. Will Kymlicka seeks to reassure those who worry that the leaders 
of ethnic groups will sometimes use the power given them by group 
rights to violate the individual rights of their members by drawing a 
distinction between group rights that make claims on a group's own 
members and ones that make claims against the larger society (Multicul­
tural Citizenship, p. 35). The former seek to "protect the group from the 
destabilizing impact of internal dissent . . . "while the latter seek to "prot~ct 
the group from the impact of external decisions." Kymlicka does not.~sh 
to defend "internal restrictions," but thinks that these can be d1stm-
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There are two reasons to think that Kymlicka s strategy will fail m 
some cases. First, in order to protect the group from the impact of 
external decisions it may be necessary to give its leaders powers that they 
can use, de facto, to oppress internal political dissent. If the group is 
made into a more durable entity with more effective agency it is likely to 
have more effective power to oppress its members. Political powers can 
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be used for many purposes other than those that justify them. This is one 
reason for insisting that when group agency is created to make possible 
the exercise of group rights it should be democratically accountable 
agency. Second, if there are truly compelling reasons for granting rights 
to a group, those reasons are likely to generate obligations not just for 
outsiders but for insiders as well. For example, if the very survival of an 
indigenous group is at stake, this is likely to generate claims not just on 
outsiders to take steps to protect the group (e.g., by granting it a secure, 
demarcated territory, with powers of limited self-government), but also 
on insiders to not abandon the group by leaving to join the mainstream 
society. These claims on insiders may come close to restricting "basic 
civil and political liberties of group members." For a discussion of a 
(hypothetical) Brazilian Indian 's claim to freedom of association versus 
his duties of loyalties to his group, see Nickel, "Ethnocide and Indige­
nous Peoples," 96. 

10 

COMMON-LAW CONSTRUCTIONS 

OF GROUP AUTONOMY: 

A CASE STUDY 

DENISE G. REAUME 

In 1843, a minority of the Church of Scotland seceded and 
formed the Free Church of Scotland. So traumatic was this 
schism, that it is referred to in Presbyterian lore as "The Disrup­
tion." The new Church put out a call to its supporters to raise 
funds to build new churches for congregations and new manses 
for ministers who had been turned out of their old properties. By 
the end of the nineteenth century, the Free Church comprised 
eight hundred churches and owned three universities and had 
investments worth over one .million pounds. Toward the close of 
the century, discussions were entered into on the subject of union 
with the United Presbyterian Church, another dissenting Church, 
and in due course, the two bodies were joined to form the United 
Free Church. This precipitated the Free Church's own version of 
The Disruption. 1 A very small minority of Free Church members 
took the view that the union with the United Presbyterian Church 
violated fundamental doctrinal tenets on the basis of which the 
Free Church had been formed, indeed had been its reasons for 
seceding from the Church of Scotland. Two such tenets were at 
issue: adherence to the Establishment principle, that is, the view 
that the Church is entitled to state endowment and that the state 
has a duty to promote the true faith; and acceptance of the 
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Calvinistic doctrine of predestination. In General Assembly of the 
Free Church of Scotland v. Overtoun, 2 the House of Lords decided in 
favor of the rump Free Church, a group comprising roughly thirty 
ministers and their congregations, declaring them to be the exclu­
sive beneficiaries of all Free Church property.3 

Earlier, in 1864, a similar dispute had arisen over control of the 
Walnut Street Presbyterian Church in Louisville, Kentucky. In the 
midst of the Civil War, the General Assembly of the Presbyterian 
Church of the United States issued various declarations and reso­
lutions obliging the members to support the federal government 
and denounce slavery. The Presbytery of Louisville, the governing 
body immediately above the individual congregations in the Lou­
isville area, took issue with this position and issued a counter 
declaration that the General Assembly's pronouncements were 
"erroneous and heretical." 4 This segment of the Church took the 
view that "the system of negro slavery in the South is a divine 
institution, and that it is the peculiar mission of the Southern 
church to conserve that institution." 5 A majority of the elders and 
trustees of the Walnut Street Church sided with the proslavery 
forces in this dispute; the majority of the congregation took the 
antislavery side. Thus began the struggle for control of the Walnut 
Street Church. The dispute was ultimately resolved by the United 
States Supreme Court in Watson v. jones 6 in favour of the antislav­
ery group, the majority in the local congregation. 

In these cases, a dispute within a religious community over 
religious matters has led one side to appeal to the secular authori­
ties-an adjudicative body outside the community-for a resolu­
tion of that dispute. The civil courts are appealed to because 
the dispute has secular consequences-beneficial ownership of 
church property. But for the litigants, the meaning of the dispute 
goes far beyond these secular consequences. These disputes are 
typically grounded in competing interpretations of articles of 
faith, of important principles of religious doctrine or church 
governance.7 At stake is the identity of the religious community 
itself-what it stands for. 

The resolution of these sorts of internal disputes can be exam­
ined as an exercise in the definition of the group's autonomy. A 
conception of group autonomy seems to me to be integral to the 
idea of a group right. A claim to a group right is, at least in part, a 
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claim to autonomy: that the group be allowed to pursue and 
develop its own practices, norms, ways of doing things even when 
these do not conform to those of the mainstream or the majority. 
Some minority group claims are dealt with through various forms 
of institutional separation between two communities coexisting in 
the same state: federal systems of government, or more locally, 
separate institutional structures to operate schools organized 
along denominational or linguistic lines are just two examples of 
this strategy. These solutions are constructed legislatively, with the 
larger political unit, the state, creating institutions and defining 
powers through which particular communities within that state 
can exercise some degree of autonomy. 

The church property dispute cases illustrate another occasion 
for the legal recognition or definition of the autonomy of a 
minority group, but since the state has not created the group in 
issue or set up its institutional structures the courts must turn 
to common law techniques in order to resolve these disputes.8 

Churches come into being without help or input from the state. 
Indeed they often prize their independence from the state. They 
initially define themselves; groups of people come together 
around a certain set of beliefs, sometimes forming their own 
institutions to regulate the conduct of communal affairs. Religious 
communities are by no means unique in this respect, and I use 
them here as an example of social groups that are self-defining 
and wish to maintain their autonomy. When a dispute erupts 
within such a community and ends up before the civil courts, the 
judges are confronted with a normative framework they may not 
share or even initially understand. Unlike the situation of a dis­
pute over group powers which are themselves the creation of the 
state, in resolving a dispute within a religious community the 
court is an outsider. 

There are many contexts in which common-law decision mak­
ing effectively determines the scope of a minority group's auton­
omy to live according to its own norms. It happens any time 
conduct which is alleged to be acceptable according to the stan­
dards of the minority community is scrutinized according to com­
mon-law standards which, in effect, are those of the wider society. 
If the minority community's practice is judged to be unlawful, it 
becomes more difficult at best, impossible at worst, for the corn-



260 DENISE G. REAUME 

munity to carry on according to its own lights. Rarely are these 
cases analyzed as implicating minority group autonomy, and a full 
analysis of all these contexts is beyond the scope of this chapter. 
In cases involving church property disputes, however, the group 
autonomy issue is harder to avoid because these cases frequently 
confront the courts with questions about the core identity of the 
group. This often prompts judges to acknowledge their status as 
outsiders to the religious context of the dispute and to confront 
the implications of that status. 

If group autonomy is a value,9 it would seem to follow that, in 
principle, internal disputes should be resolved internally. But what 
does this mean when one party within a minority group has ap­
pealed for outside help? One might think the most obvious posture 
to adopt in such cases would be the Pontius Pilate approach 10-to 
decline to get involved at all and therefore to treat the dispute as 
nonjusticiable. Although courts do occasionally respond this way 
and it may sometimes be appropriate to do so, the Pontius Pilate 
approach is unsatisfactory as a comprehensive solution to disputes 
within minority groups. If a dispute is entirely theological and has 
no secular consequences, 11 the courts may safely and perhaps 
wisely refuse to get involved. However, when the ownership of prop­
erty is at issue, or the religious community has made use of a legal 
instrument such as trust 12 or contract 13 to organize its affairs, for 
the courts to wash their hands of the dispute would be to abdicate 
their responsibility to administer the law. A hands-off approach 
would therefore deny to these groups the ability to use various legal 
tools with the same facility that others do, able to rely on the adjudi­
cative mechanism provided by the state. Furthermore, to refuse to 
intervene in all cases would sometimes have the effect of ratifying 
the exercise of raw power within the group rather than protecting 
an autonomous normative system. The faction that happened to 
have the upper hand-for example, de facto control over church 
property-would have its position reinforced whether or not its be­
havior conformed to the norms of the group. There may be argu­
ments in favor of a generalized Pontius Pilate approach, but they 
are unlikely to rely primarily on a desire to promote minority group 
autonomy. At least they are unlikely to do so unless one holds the 
view that the group's norms simply are whatever the most powerful 
party within the group says they are. 
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Without deciding whether and under what circumstances the 
Pontius Pilate approach should be adopted, I am more interested, 
for present purposes, in exploring the alternatives and their impli­
cations if courts do decide to get involved. I use these two church 
property disputes to begin exploring these possible legal re­
sponses to group autonomy claims in a common-law context. To 
anyone attracted to the Pontius Pilate approach it might seem 
counterintuitive to attempt to analyze any judicial intervention in 
these cases as autonomy protecting. However, I hope to articulate 
a conception of group autonomy which is consistent with certain 
forms of intervention. This exercise will reveal the conditions 
under which a church can enjoy the maximum amount of auton­
omy consistent with existence within a larger political entity. Al­
though my example involves religious groups, my conclusions 
ha~e- impl!ca_tions for all the different kinds of minority groups 
ex1stmg withm any culturally and religiously diverse society. 

THE LEGAL FRAMEWORK: ALTERNATIVE 

CONCEPTUALIZATIONS OF TRUST LAW DOCTRINE 

Both the Free Church case and Watson are grounded in trust law: 
church property is almost always donated to a church in trust. But 
the courts' interpretations of the respective trusts in issue differ 
markedly, and out of this arise two different doctrinal approaches 
to church property disputes. With these differing interpretations 
go different attitudes about judicial involvement in the substantive 
religious dispute. It is the implications of these doctrinal and 
attitudinal differences for minority group autonomy that I want to 
explore. In the process, I shall argue that the doctrinal differences 
between these two cases have been exaggerated. The two cases 
can be read to differ not on the law but on the facts of the 
respective disputes before the courts. 

A. The Interpretivist Approach-The Free Church Case 

In the Free Church case, all members of the House of Lords were 
u~ited in_ the ~ew that trust property must be used in conformity 
with the mtent1ons of the original donors. Hence, if one faction 
remains true to the founding principles of the Church for whose 
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purposes the donation was made while the other has deviated 
from those principles, the former is the beneficial owner and 
properly represents the Church. 14 This required the Court to 
determine what were the founding principles of the Free Church. 

Their Lordships used the device of the original donors' inten­
tions to frame their interpretive endeavor. This should not be 
understood as a matter of simply reading the founders' views off 
from an unambiguous historical record. The donations in issue 
came from many thousands of individuals over the fifty-year his­
tory of the Church before the dispute broke out. To think that all 
of these donors were of one mind in their understanding of the 
character of the Church is clearly implausible. The idea of the 
donors' intentions, then, becomes a metaphor for the enterprise 
of interpreting this Church from the Church's own point of view. 
This is clearest in the speech of Lord Robertson who attributed to 
the donors the intention to give property "to the Free Church, 
an existing Church, complete within itself as an ecclesiastical 
organism." 15 It is the determination of the character of that eccle­
siastical organism that is doing all the work in this analysis. Thus 
the House of Lords approach is an interpretivist one, since their 
Lordships understood their task to be to interpret the norms of 
the Free Church on their own terms. 

Appealing to historical evidence the majority concluded that 
the Establishment principle was of foundational importance to 
the key figures who led the secession from the Church of Scot­
land, such as Thomas Chalmers. They also denied that there was 
any explicit or implicit power in the Church, as understood by its 
founders, to change such fundamental principles. Thus, in the 
hands of the majority judges, the donor intention approach had 
the effect of freezing Free Church theological and church gover­
nance doctrine as of the time of the split from the Church of 
Scotland. 16 Thereafter, a member was free to change her mind 
about the meaning or importance of basic tenets, but necessarily 
relinquished membership in the group in doing so. In ceasing to 
be a member one also ceased to be a beneficiary of trust property 
set aside for the purposes of the Church. Their Lordships there­
fore held that, in joining with the United Presbyterian Church the 
majority group had converted the church property, over which it 
had actual control, to the use of the United Free Church, a 
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body that was not committed to the Establishment principle. This 
constituted a breach of the trust. 

B. The Deferential Approach-Watson v. Jones 

While also using the umbrella of trust law, Miller J. in Watson was 
very critical of the approach of the English courts as the sole, 
or even the main, framework for dealing with church property 
disputes. 17 He held that the interpretivist approach should be 
confined very narrowly to cases in which a donation had been 
made expressly for the propagation of "some specific form of reli­
gious doctrine or belief." 18 In all other cases, he held that the 
trust should be regarded as one for the general purposes of the 
religious congregation. This allows the use of the law of voluntary 
associations to determine whether a particular course of action 
falls within the general purposes of the church. On this approach, 
the courts need only ascertain the decision-making body within 
the Church properly charged with responsibility over the matter 
in dispute and defer to its decision. Any decision by such a body 
is deemed to be consistent with the general purposes of the 
church. In the case of a Church organized on hierarchical lines, 
the court should defer to the decision of the highest of the 
Churchjudicatories to have considered the issue. In the case of a 
Church in which individual congregations are independent of 
one another and owe no fealty to any higher Church authorities, 
the courts should follow the usual decision-making procedures of 
the congregation-majority vote of the congregation or elected 
elders, for example. 

Individual congregations in the Presbyterian Church are run 
by elected elders. The original dispute in Watson arose out of the 
fact that a majority of the elected elders of the Walnut Street 
Church was proslavery while a majority of the congregation was 
antislavery. The congregation asked the elders not to "call" a 
particular proslavery minister to serve the congregation, but their 
wishes were ignored by majority vote of the elders. The congrega­
tion appealed to higher authorities who purported to hold an 
election of additional elders. The antislavery side was the majority 
of this enlarged body of elders. The original (proslavery) majority 
refused to acknowledge the authority of the additional elders. In 



264 DENISE G. REAUME 

return, the General Assembly ultimately expelled the proslavery 
factions in the Presbytery and Synod. Miller J.'s resolution of the 
dispute consisted of deferring to the decision to appoint new 
antislavery elders to the Walnut Street congregation and ulti­
mately to expel the proslavery elders. This led to the conclusion 
that the respondents, the antislavery group, were the sole benefici­
aries of the Walnut Street Church property. Miller J. 's approach 
avoids the static interpretation of the trust seen in the Free Church 
case; instead the trust is interpre ted in line with decisions made 
from time to time by church authorities. 

C. Church Identity and Trust Doctrine 

The interpretivist and deferential approaches in these cases are in 
turn tied to different understandings of the identity of the respec­
tive churches. By bringing this to the surface we get closer to the 
crux of the differences between the two approaches. 

The House of Lords clearly framed the Free Church case as a 
dispute over the criteria identifying the Free Church of Scotland. 
Both sides were claiming to be the Free Church, properly under­
stood. As the Lord Chancellor put it, "[the new body's] identity 
with the Free Church . . . is disputed; and it accordingly becomes 
necessary to consider in what consists the identity of the body desig­
nated by the donors of the fund as the Free Church of Scot­
land." 19 According to their Lordships, the Free Church was to be 
identified by reference to some body of beliefs. In Lord James's 
words , "the Church is not a positive, defined entity, as would be 
the case if it were a corporation created by law. It is a body of men 
united only by the possession of common opinions, and if this 
community of opinion ceases to exist, the foundations of the 
Church give way."20 The Court took the view that it had to deter­
mine what "opinions" were constitutive of the Free Church in 
order to determine which side was rightfully entitled to be called 
the Free Church . This in turn determined which group was enti­
tled to the use of property set aside for the use of the Free Church. 

By contrast, Miller J. 's approach avoids having to identify the 
Presbyterian Church by reference to substantive beliefs. In decid­
ing that trusts for "the general purposes of the congregation" 
require the courts to defer to an internal decision-making body to 
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determine what the group's purposes are, Miller J., in effect, 
identified the church by reference to the formal rules that consti­
tute its decision-making structure. Somewhat obliquely, he re­
marked, 

Here is no case of property devoted forever by the instrument 
which conveyed it . .. to the support of any special religious dog­
mas, .. . but of property purchased for the use of a religious con­
gregation, a nd so long as a ny existing religious congregation can 
be ascertained to be that congregation, or its regular and legiti­
mate successor, it is entitled to the use of the property.2 1 

Identifying the congregation "admits of no inquiry into the ex­
isting religious opinions of those who comprise the legal or regu­
lar organization." 22 Therefore, who represents the Walnut Street 
congregation or its regular and legitimate successor must be de­
termined by reference to the power of higher church authorities 
to appoint elders and expel members. Taken to the level of the 
Presbyterian Church as a whole, this view implicitly holds that the 
Church consists of that group of persons who adhere to the rules 
and pronouncements of the General Assembly, whatever they may 
be from time to time. Therefore, by their very act of disobedience, 
the appellants had, in effect, renounced their membership.23 

Both courts see the issue as that of the criteria by which to 
identify the group. In other words, each church's basic constitu­
tion was in issue,24 for a constitution is simply that collection of 
rules which define an organization. But each court fastens upon 
different identity criteria. The House of Lords, in deciding that 
the Free Church is those who subscribe to certain beliefs, includ­
ing the Establishment principle, defined the Free Church by refer­
ence to substantive church governance or theological principles. 
The U.S. Supreme Court, in deciding that the Walnut Street 
Church is those so recognized by the General Assembly, defined 
the Presbyterian Church by reference to its formal decision-mak­
ing structures. 

This difference makes sense of the central doctrinal difference 
between the two cases. If the Free Church is constituted, inter alia, 
by an unalterable belief in the Establishment principle, the House 
of Lords had no choice but to make its own judgment about 
which side remained true to that principle. This is the only way to 
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make sense of the outcome in light of the extensive and lengthy 
debates within the Free Church on the question of union with the 
United Presbyterians. Extensive preparations for union had been 
undertaken, each step approved by overwhelming majorities in 
the General Assembly. The final vote in favor of union was equally 
strong.25 The will of the vast majority of Free Church members 
could only be so blithely ignored on the view that the Establish­
ment principle is a substantive principle having ultimate constitu­
tional force and therefore immune to majority vote. Conversely, it 
is only because Miller J saw the Presbyterian Church as consti­
tuted by its formal decision-making rules that it was possible for 
him to defer to an internal decision-making body. To say that the 
church is the policies and rules prescribed by the General Assem­
bly is to say that only the General Assembly can decide who 
controls a particular local congregation. 

The key difference between the Free Church case and Watson, 
the difference between substantive and formal identity criteria, 
comes into sharper relief by looking more closely at the losing 
side of the argument within each case. The juxtaposition of the 
alternative conceptualizations of these disputes offered by the 
losing sides with the majority judgments in these cases reveals 
more clearly that the different views really hinge on the view taken 
of the constitution of the church in question. 

In the Free Church case, the dissenting judges accepted the 
interpretive technique of discerning the original donors' inten­
tions, but interpreted those intentions so as to incorporate dy­
namic processes for the evolution and reinterpretation of Church 
practices. Lord MacNaghten, for example, took issue with the 
majority's treatment as a kind of prospectus of a speech by Dr. 
Chalmers in support of the secession. Donors gave to the Church, 
he said, not as a 

Sect or a Persuasion or a Connection, with peculiar tenets cut and 
dried and defined in the precise language of a conveyancer. . . . [T] hey 
supported the character of the National Church of Scotland. And 
supporting that character, ... they must be taken ... to have all the 
powers ofa National Church.26 

This status entails that the church have the power to revise and 
amend its doctrine. In addition, he argued that the Free Church 
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must have the power to change any of the articles of the Confes­
sion of Faith (the "Westminster Confession") that it finds to be 
unscriptural because any other rule would make the Confession 
and not the Bible the ultimate authority. Lord Lindley, taking up 
a similar line of argument,27 ended up with a comparatively for­
mal and dynamic interpretation of the original trust: 

A trust for the Free Church is ... a trust for such persons as 
shall hold the doctrines and submit in ecclesiastical matters to the 
government and discipline adopted by the founders of the Free 
Church, with such modifications as may be made from time to time 
by the General Assembly of that Church, provided the conditions 
required by the Barrier Act are observed, and provided the Church 
is preserved as a Reformed Church with Presbyterian govern­
ment. 28 

Thus the dissenting judges' interpretation of the donors' inten­
tions led them to an interpretation of Church practice that per­
mits change of doctrine, such power lying in the General Assem­
bly. It follows on this analysis that the General Assembly's decision 
in favor of the union is determinative of the issue whether use of 
the trust property for the benefit of the United Free Church is 
within the terms of the trust. Even though using the approach 
Miller J. disparaged, the dissenting judges in the Free Church case 
interpreted the trust as being for an organization that includes 
extensive legislative powers to change its own rules. While their 
doctrinal starting point differs from Miller J.'s in Watson, their 
substantive conclusion is the same. 

Similarly, the appellants' argument in Watson resonates strongly 
with the interpretation of the majority judges in the Free Church 
case. The appellants interpreted the trust as dedicating church 
property for the use of the Church subject to the entire body of 
doctrines, rules, or principles recognized by the Church at the 
time of the conveyance. On this analysis, every breach of a Church 
rule is a violation of the trust because the terms of the trust 
are identical with the entire constitution of the Church. Thus, 
expelling the appellants for reasons that violate Church principles 
constituted denying access to trust property to those who are 
properly beneficiaries. And since it is the civil courts' obligation 
to enforce the terms of a trust, the court would have no choice 
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but to engage in the process of interpreting the Church's constitu­
tion to decide whether the church authorities had acted in accor­
dance with their own rules. 

More importantly, it is clear from the appellants' argument on 
the merits of the religious controversy in issue that they saw the 
principles they thought had been violated as substantive princi­
ples that operated in a fashion similar to that of provisions in a 
Bill of Rights. Although they acknowledged the existence of legis­
lative and adjudicative mechanisms for Church governance, these 
powers were regarded as subordinate to the Church's overarching 
substantive principles, the "fundamental laws of the organiza­
tion." 29 The proslavery faction argued that it was contrary to 
the most fundamental principles of the Presbyterian Church to 
"pledg[e] herself, in her ecclesiastical capacity, to an unabated 
loyalty to the civil government." 30 This view was said to derive 
from "those sacred standards [of the Church] which declare that 
the 'visible church, which is also catholic or universal (and not 
confined to one nation as before, under the law), consists of all 
those throughout the world that profess the true religion' whereof 
'there is no other head but the Lord Jesus Christ.' " 31 On the 
appellants' view, the conflict in this case raised the second branch 
of the debate over the relationship between church and state that 
occupied various churches throughout the nineteenth century. If 
the Free Church case was about the centrality of the state's duty to 
support the church, the controversy which gave rise to the litiga­
tion in Watson was about the church's duty to maintain its inde­
pendence from state interference. The appellants thought that 
the General Assembly's pronouncements regarding slavery consti­
tuted a subjection of the Church to federal government policy. 

Thus, like the majority of the House of Lords in the Free Church 
case, the appellants in Watson argued that at least some of the 
church's rules took the form of substantive rules directly prescrib­
ing certain beliefs and consequent behavior and that these were 
beyond the power of any authority within the church to change, 
even beyond any church authority's power to render final deci­
sions about their correct interpretation. Indeed, the appellants 
argued that failure to recognize the fundamental place of some 
substantive rules would "sweep ... away all limitations imposed 
upon church courts by their fundamental laws and render ... 
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it impossible that churches can be organized under rules and 
limitations which shall bind the judicatories of their own cre­
ation." 32 On this interpretation, a court would have to determine 
the status and meaning of the substantive principle alleged to 
have such fundamental importance in order to decide whether 
the General Assembly's actions were consistent with the general 
purposes of the Presbyterian Church. 

IDENTITY CRITERIA OF GROUPS: Two MODELS OF 

AUTONOMY PROTECTION 

Miller J. explicitly adopted a deferential approach in order to 
avoid involvement in the substantive religious dispute, and justi­
fied this by reference to protecting the Church's autonomy. He 
appealed to autonomy both directly and indirectly. First, he ar­
gued, 

if the civil courts are to inquire into all these matters, the whole 
subject of the doctrinal theology, the usages and customs, the 
written laws, and fundamental organization of every religious de­
nomination may, and must, be examined into with minuteness and 
care, for they would become, in almost every case, the criteria by 
which the validity of the ecclesiastical decree would be determined 
in the civil court. This principle would deprive these bodies of the 
right of construing their own church laws.33 

More indirectly, he argued that the complexity of the substantive 
issues makes internal authorities more competent than the civil 
courts to settle them. 

Each of these large and influential bodies ... has a body of consti­
tutional and ecclesiastical law of its own, to be found in their 
written organic laws, their books of discipline, in their collections 
of precedents, in their usage and customs, which as to each consti­
tute a system of ecclesiastical law and religious faith that tasks the 
ablest minds to become familiar with. It is not to be supposed that 
the judges of the civil courts can be as competent in the ecclesiasti­
cal law and religious faith of all these bodies as the ablest men in 
each are in reference to their own. 34 

On the assumption that it is more consistent with the group's 
autonomy that disputes about its rules and practices be resolved 
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correctly, if the courts have a choice between letting a more and a 
less expert body decide, the desirability of fostering the group's 
autonomy dictates the former course. 

The House of Lords exhibited no particular qualms about 
passing judgment on the substantive importance of the Establish­
ment principle in the Free Church's self-understanding. Indeed, 
each of the seven separate judgments-the total running to 112 
pages-carefully sifted through the mass of Church history and 
legislation put before the court to discern their implications for 
the validity of the union with the United Presbyterian Church. 
This included detailed discussion of the meaning of the Westmin­
ster Confession of Faith in respect of its statement of the duties 
owed by the civil magistrate to the Church. Two of their Lordships 
went on to consider more generally whether the centrality of the 
Confession had been compromised by certain terms of the 
union. 35 The Lord Chancellor extended his analysis even further 
to interpret the doctrine of predestination 36 contained in the 
Confession in order to respond to the argument that the union 
represented a departure from the Calvinistic doctrine of predesti­
nation and in this respect too violated fundamental Church prin­
ciples. The intricacies of the argument resembled nothing so 
much as a complex conventional constitutional dispute. 

Miller J. thought it would be the inevitable result of the adop­
tion of the interpretivist approach that courts would be drawn 
into substantive religious disputes with negative consequences for 
church autonomy.37 He saw the choice of the deferential model 
as the only means available to prevent this. Likewise, prominent 
commentators critical of the House of Lords' decision accused 
the court of infringing upon church autonomy.38 The members of 
the majority in the House of Lords certainly did unabashedly get 
involved in interpreting the fundamental principles of the Free 
Church. However, I think it is too quick to see this as detrimental 
to church autonomy. Conversely, Miller J. too quickly assumes that 
deference is necessarily autonomy supporting. 

Although no explicit mention was made of the Church's auton­
omy as a value to be fostered or as possibly threatened by the 
House of Lords' approach, I would argue that evidence of their 
Lordships' commitment to religious autonomy is found in their 
repeated assertions that it is not the place of the courts to pass 

Common-Law Constructions of Group Autonomy 271 

judgment on the soundness or desirability of the contested princi­
ples,39 but to decide according to their best understanding of the 
norms and practices of the Free Church. Typical is the following 
statement of Lord Davey: 

I disclaim altogether any right in this or any other Civil Court of 
this realm to discuss the truth or reasonableness of any of the 
doctrines of this or any other religious association, or to say 
whether any of them are or are not based on a just interpretation 
of the language of Scripture, or whether the contradictions or 
antinomies between different statements of doctrine are or are not 
real or apparent only, or whether such contradictions do or do not 
proceed only from an imperfect and finite conception of a perfect 
and infinite Being, or any similar question. The more humble, but 
not useless, function of the civil Court is to determine whether the 
trusts imposed upon property by the founders of the trust are 
being duly observed ... 

The question in each case is, What were the religious tenets and 
principles which formed the bond of union of the association for 
whose benefit the trust was created? I do not think that the Court 
has any test or touchstone by which it can pronounce that any 
tenet forming part of the body of doctrine professed by the associa­
tion is not vital, essential, or fundamental, unless the parties have 
themselves declared it not to be so.40 

Understanding how the interpretivist approach can be seen as 
a means of protecting group autonomy rather than as an attack 
on it requires a deeper analysis of the idea of the identity criteria 
or constitution of a body such as a church. Interpreting the 
constitution of a church or uncovering its identity criteria can be 
analyzed as an attempt to articulate what H. L. A. Hart called the 
"rule of recognition" of each organization.41 Hart used this idea 
to analyze a legal system, but I want to argue that it provides 
a useful framework for thinking about organizations and their 
normative structure more generally, whether or not they should 
be attributed with the status of a legal system. The rule of recogni­
tion is the main ingredient of the church's constitution, since it is 
the means by which the primary rules of obligation are identified 
as rules of this group. As Hart argued, the rule of recognition of a 
group may also contain or be intimately linked with secondary 
rules of change and adjudication. These secondary rules would 
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specify the procedures for changing or authoritatively interpre­
ting existing rules. Where there are such rules they become part 
of the criteria for identifying primary rules of obligation. 

An organization, including a religious group, can be consti­
tuted either by reference exclusively to primary rules or by refer­
ence to both primary and secondary rules. Even in a system that 
consists of both types of rules, most, if not all, religions look upon 
some of their rules, whether primary or secondary, as having 
constitutional force that puts them beyond change. In the case of 
a religious group that is constituted exclusively by reference to 
primary rules, every dispute is over a foundational, substantive 
principle. The successful side in the Free Church litigation attrib­
uted this status to the Establishment principle interpreted as a 
primary rule of obligation: to be a member in good standing in 
the Free Church, one had to believe that it was the duty of the 
state to endow the Church. But even Lord Lindley, who would 
have decided the case the other way, thought the Free Church 
could change everything except its character as a Reformed church 
and its presbyterian form of government, and Lord MacNaghten 
argued that the Westminster Confession was amenable to change, 
but only because it was the Bible that was truly foundational. 

In Watson, by deferring to the General Assembly as the appro­
priate ecclesiastical authority, and refusing to consider the appel­
lants' argument that the General Assembly's pronouncements 
violated fundamental church principles, Miller J. effectively recog­
nized the General Assembly as having the power to interpret its 
own fundamental principles. That is, he interpreted the church's 
constitution to have a secondary rule of adjudication conferring 
power on the General Assembly authoritatively to interpret the 
most fundamental primary rules of the church. 

This analysis of the church property dispute cases differs from 
Lon Fuller's, and puts us in a better position to understand the 
autonomy implications of these decisions. Fuller distinguished 
between two different "principles of association" according to 
(some combination of) which a group can be organized: associa­
tion on the basis of shared commitment, and on the basis of legal 
principle.42 He argued that the approach to church property 
disputes represented by the Free Church case is grounded in an 
understanding of the church as an association based on shared 
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commitment, while the Watson approach treats the church as an 
association based on legal principle. The distinction between 
these two principles of association is less than clear. By shared 
commitment Fuller seems to have in mind the substantive beliefs, 
values, or purposes to which the group is committed; while associ­
ation according to legal principle "refers to the situation where 
an association is held together and enabled to function by formal 
rules of duty and entitlement." 43 The distinction seems to be 
between commitments conceived of in aspirational terms ("one 
fully lives up to one's status as a member if .. . "), and rules 
prescribing behaviour ("members must ... "). 

The distinction seems to me a false one. An organization that 
is committed to certain beliefs or purposes will necessarily have at 
least implicit rules flowing from those commitments that regulate 
the conduct of its members by imposing duties and establishing 
entitlements.44 These substantive commitments and the rules 
flowing from them are two sides of the same coin. All churches 
are, indeed, associations based on shared commitment, but this 
does not mean they have no rules of duty and entitlement. Nor 
does a basis in shared commitment in itself dictate that the courts 
must adopt an approach like that in the Free Church case. Shared 
commitment might include commitment to internal procedures 
for changing and interpreting the group's rules. It was the ab­
sence of this kind of commitment and the attendant rules of 
change and adjudication that led the majority of the House of 
Lords to resolve the dispute by direct reference to which side 
was more faithful to substantive principles like the Establishment 
clause. 

Perhaps Fuller's distinction was meant, instead, to draw atten­
tion to the importance of the difference between having a formal 
rule structure and not. However, this does not describe the differ­
ence between the Free Church and the Presbyterian Church of 
the United States either. It was not the fact that the Presbyterian 
Church has formal rules of duty and entitlement that enabled the 
court in Watson to defer to internal bodies, but the fact that it was 
understood to have formal secondary rules conferring power to 
change or interpret the church's primary rules establishing duties 
and entitlements. Nor can it be argued that the Free Church had 
no formal rules of duty and entitlement; it was merely thought to 
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have no applicable formal secondary rule. Both churches had 
substantive commitments and formal rules of duty and entitle­
ment; only one was thought to have applicable secondary rules of 

change and adjudication. . . 
We can see now that the distinction between an interpretIVJst 

approach and a deferential one is somewhat misleading. On my 
reading of these two cases, there is no real difference in doctrinal 
approach; only in the constitutional structure of the two 
churches. In both cases, the court is interpreting the constitution 
of the church on its own terms. The House of Lords' interpreta­
tion of the Free Church's constitution led it to undertake a sub­
stantive interpretation of certain principles of church governance 
having theological overtones; the American Supreme Court's in­
terpretation of the Presbyterian Church's constitution led it to 
discover an internal decision maker to whom it could defer. 

THE RELATIVE AUTONOMY OF MINORITY GROUPS 

The question of whether the deferential or interpretive approach 
to resolving these disputes is more protective of the autonomy of 
the group takes on a new cast in light of this analysis. I argue 
that these two approaches represent complementary strategies for 
respecting minority group autonomy rather than contradictory 
valuations of that autonomy. 

If a group's constitution consists only of primary rules of obliga­
tion, or includes at least some primary rules that have constitu­
tional force putting them beyond change, respect for the group's 
own normative structure means regulating the dispute according 
to these rules rather than some external body of wisdom. A dis­
pute over the application or meaning of one of these primary 
rules requires a court that values the group's autonomy to under­
take an interpretation of this substantive rule. If the group has no 
secondary rules of change and adjudication at all, there will be 
no internal decision-making body to defer to, and the impropriety 
of the deferential approach will be obvious. Even if the group's 
constitution does include secondary rules of change and adjudica­
tion, to defer to internal bodies without ascertaining whether the 
substantive rule or principle in issue is beyond the reach of these 
internal bodies merely begs the central question in the dispute. It 
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is hard to see how that could be regarded as protective of the 
group's autonomy. 

Sometimes, therefore, autonomy can only be respected 
through the judges' efforts to interpret the Church's practices 
and beliefs according to its own substantive norms. This requires 
the judge to imaginatively enter into the group's internal religious 
point of view, and puts the adjudicator in a position comparable 
to that of an Ontario judge who, in order to decide a dispute 
governed by New York law, must decide as though she were a New 
York judge, treating the foreign Jaw as a matter of fact. There is 
plenty of evidence from the judgments in the Free Church case that 
all the judges saw their task in something like this light. The 
device of the original donor's intention is the vehicle for that 
imaginative enterprise, just as the legislative intent of a foreign 
legislator might be in a civil suit that crosses jurisdictional bound­
aries. Similarly, some of the judges were at pains to point out that 
it was not their job to passjudgment on the theological soundness 
of a disputed religious practice, but merely to determine as a 
matter of fact what the community's practice was, just as judges 
deciding cases according to foreign law need not consider the 
wisdom of the Jaw of a foreign jurisdiction but merely determine 
what that law is as a matter of fact. 

But there is one very important difference between the invoca­
tion of this model of reasoning in the context of resolving an 
intragroup dispute within the court's civil jurisdiction, and in the 
context of a dispute having an international dimension. When an 
Ontario judge puts herself in the shoes of a New York judge to 
decide a case according to New York Jaw, the decision will bind 
the two private parties to the dispute, but not the Jaw makers­
judicial or legislative-of New York. If the Ontario judge should 
get it wrong, from the point of view of the New York judge who 
decides the next similar case, her interpretation will simply be 
ignored. 

By contrast, when the House of Lords decided, according to its 
understanding of Free Church principles, what the fundamental 
beliefs of the Free Church were, its decision affected for the future 
the constitution, and therefore the character, of the Free Church. 
The majority of the House of Lords, in interpreting the Free 
Church's practices as it did, cemented the Church's character as a 
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fundamentalist institution. Had the dissenting opinions prevailed, 
the impact on the future of the Free Church would have been just 
as profound in the opposite direction. There is no point of view 
from which the civil courts' decisions can be authoritatively deter­
mined to be wrong-there are only squabbling internal factions 
whose points of view contradict one another. Once the courts 
have pronounced upon a fundamental feature of a particular 
Church, any departure from that principle in future is likely to be 
challenged by some internal group who thinks that departure 
unjustified. From the point of view of the judge who is not even a 
member of the religious group in crisis, the decision can be 
thought of as a matter of determining the facts about the commu­
nity's practices; but from the point of view of the community, the 
civil courts have become its judicial system. Their decisions be­
come the church's laws. In other words, the very fact of deciding 
an intragroup dispute creates a secondary rule of adjudication for 
the group, a rule that makes the civil courts the ultimate interpre­
tive authority over the group's rules and practices. 

On the other hand, if a minority group's constitution is such as 
to include secondary rules of change and adjudication which 
create internal bodies or processes with the authority to change 
preexisting rules and resolve disputes about the rules, it is possible 
to recognize the group's autonomy by recognizing its ability, 
through these internal decision-making bodies, to interpret its 
own norms for it.self. This represents the greatest degree of auton­
omy. Not only is the group assured that its norms will be applied 
within its sphere of activity, but the interpretation and application 
of those norms will be controlled internally. Insofar as the group's 
belief system and institutional structures are complex enough 
to give rise to indeterminacy and the possibility of competing 
interpretations of the norms, the power to decide for itself the 
meaning of its own norms will make it more self-governing. 

However, even the deferential approach still requires the courts 
to make an authoritative determination about whether the 
group's internal decision-making structures have jurisdiction over 
the substantive issue in dispute. Thus, even on this approach, the 
group's autonomy is not unlimited. Furthermore, while acknowl­
edging internal authority over "ecclesiastical matters," the civil 
courts must also police the boundary between ecclesiastical and 
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nonecclesiastical matters.45 What counts as an ecclesiastical matter 
cannot be determined from the point of view of the Church 
without making it totally sovereign and thus opening up the possi­
bility of irreconcilable conflict between one religious organization 
and another or between a religious group and the state it.self. 

In light of this analysis, the decisions in both the Free Church 
case and Watson are open to challenge. In interpreting the do­
nors' intentions along essentially static lines, the majority judges 
in the Free Church case are insufficiently clear about whether they 
are interpreting "Religion," in the abstract, or the Free Church, 
in particular. The Lord Chancellor and Lords James and Alver­
stone can easily be read as laying down a generally fundamentalist 
conception of religion, at least with respect to what are found to 
be the religion's "fundamental" or "essential" principles. Lords 
Davey and Robertson seemed more willing to recognize that it is 
possible for a religion to include powers of fundamental revision, 
but thought that the Free Church was not such an organization. 
The ambiguity is unfortunate because at stake is the autonomy of 
religious groups. For the courts to assume that religion must be 
fundamentalist in nature denies religious communities the power 
to define for themselves the nature of their spiritual enterprise. 
Thus, in the final analysis it is unclear whether the majority mem­
bers of the House of Lords' really had the autonomy interests of 
the Church at heart, or whether they were imposing their own 
conception of religion. Respect for autonomy requires making a 
determination about the character of each particular religious 
group on its own terms. 

Ironically, the same argument can be directed against many of 
the critics of the House of Lords' decision who claimed that the 
decision impinged upon the autonomy of the Church. The focus 
of criticism tended to be on the static nature of the court's inter­
pretation. For F. W. Maitland, with the decision "the dead hand 
fell with a resounding slap upon the living body." 46 Laski 47 and 
Figgis 48 took an equally dim view of the decision but went one 
step further in conflating criticism of the court's static interpreta­
tion with the charge that the autonomy of the church was violated. 
I am inclined to think that these critics were right to say that 
churches must be allowed to develop and grow, but it is too quick 
to assume that every religious organization must be founded on a 
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fluid understanding of its basic doctrine and principles. Instead, 
this must be a question of fact to be determined on a case by case 
basis if the objective in resolving these disputes within minority 
groups includes respecting the autonomy of the group. The 
House of Lords may have wrongly treated religion as though it 
were necessarily a fundamentalist enterprise, but it is no advance 
from the perspective of autonomy to assume that there are no 
fundamentalist religions.49 

Miller J., too, can be accused of a mistake equal and opposite 
to that of assuming that religion is necessarily fundamentalist. 
One interpretation of the appellants' argument in Watson is that 
the General Assembly violated a primary rule of ultimate constitu­
tional status in prescribing a communal view on slavery. On the 
argument that membership in the Presbyterian Church i~ ulti­
mately determined by reference to the acceptance of certam be­
liefs, including the contested one, those who supported the Gen­
eral Assembly's antislavery resolutions effectively renounced their 
membership and therefore their beneficial interest in the church 
property. Rather than meeting this challenge head on, Miller J. 
skirted it and redescribed the dispute in a way amenable to resolu­
tion by deferring to an appropriate internal decision-maker. In 
doing so, Miller J. seems too quickly to assume that all religions 
will have secondary rules of change and adjudication that will 
deal with all disputes concerning "ecclesiastical matters." A 
Church may have secondary rules without their scope extending 
to give internal institutions power to change or interpret some 
fundamental rules. Miller J. assumed that if a Church has any 
secondary rules, it must have ones that claim competence with 
respect to all ecclesiastical matters, just as a legal system's legisla­
tive and adjudicative rules claim competence over all matters 
within a particular territorial jurisdiction. If I am right that the 
courts cannot evade decision-making responsibility when a funda­
mental primary rule of obligation is in dispute , Miller J.'s ap­
proach is no more autonomy respecting than the assumption that 
all religions are fundamentalist and understand themselves to 
have no powers to change or reinterpret their practices. Applied 
to a church that has a different self-understanding, the deferential 
approach simply ratifies the de facto control of the faction within 
the Church that has the most power at the time of the litigation. 
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Thus, just as in the Free Church case, we cannot conclusively say 
whether the decision in Watson actually respected the autonomy 
of the Presbyterian Church of the United States. Miller J. did not 
go into the terms of the Presbyterian Church constitution in 
sufficient detail to permit us to decide whether its primary rules 
(or some of them) are subordinate to its secondary rules (or some 
of them) or vice versa. 

Miller J. claimed to ground the deferential approach in the 
importance of recognizing the group's autonomy to determine its 

• 50 M tl h. own practices. ore recen y 1s approach has been given a 
constitutional gloss in Presbyterian Church in the United States v. 
Mary Elizabeth Blue Hull Memorial Presbyterian Church, in which the 
U.S. Supreme Court held that the disestablishment clause "leaves 
the civil courts no role in determining ecclesiastical questions in 
the process of resolving property disputes." 51 The court held that 
it was therefore improper to resolve a property dispute by means 
of assessing whether one side or the other had deviated from 
preexisting doctrine. It is beyond the scope of this chapter to 
make a full assessment of whether this conclusion is required by 
the First Amendment. My central concern here is which approach 
is most consistent with the autonomy of minority groups. It has 
been the burden of my argument that deference to internal deci­
sion makers is not always autonomy respecting; indeed, when a 
fundamental substantive principle of the church's constitution is 
in issue, protection of group autonomy requires an interpretation 
of that principle to resolve the dispute. If, then, there is a First 
Amendmentjustification for the deferential approach as the sole 
method of resolving church property disputes, it must rely on a 
value other than autonomy. 

I do not wish to minimize the difficulty or delicacy of the 
task of interpreting another group's rules, whether primary or 
secondary. We have already had a taste of this in our exploration 
of the arguments in the Free Church litigation. The pitfalls for a 
judge who does not share the belief system in issue are consider­
able. For example, Ross notes that the Lord Chancellor came in 
for a considerable amount of criticism in the aftermath of the Free 

Church case for having misunderstood the Calvinistic doctrine of 
predestination. Ross himself extends the criticism to the lawyers 
who argued the point.52 The possibility also exists, as materialized 
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in Craigie v. Marshall, 53 that the court will be unable to discern 
any doctrinal difference between the two sides. Nevertheless, if 
the courts wish to respect the autonomy of minority groups they 
have no choice but to endeavour to enter into the group's world 
view to the best of their ability. The difficulties of this enterprise 
do mean, however, that the autonomy of minority groups risks 
being impaired if a judge is ill-prepared or ill-disposed to under­
take her task with empathy. 

In any event, a minority group existing within a larger political 
entity can only be partially autonomous. Whether the courts are 
interpreting the secondary rules of the group or are required to 
extend their interpretive authority to the group's primary rules, 
the group loses some measure of control over its own affairs. This 
loss of autonomy is exacerbated by the existence of vague and 
indeterminate rules. The more indeterminate the group's rules 
are, the more discretion the adjudicator has to shape them in 
applying them. Even a Dworkinian judge fully dedicated to dis­
cerning the gravitational force of the group's own rules and prin­
ciples will face choices in deciding what interpretation will make 
the system the best it can be. These choices open up the group's 
normative system to some degree of influence from a different 
normative sensibility. Thus a group with no internal decision­
making structures and ambiguous primary rules necessarily has 
very porous normative boundaries. Every dispute is an occasion 
for external influence over the group's practices. Autonomy is a 
matter of degree. There is a sense in which a group that has 
chosen or affirmed a porous normative structure has the degree 
of autonomy it wants. For those groups who want a greater degree 
of autonomy, the answer is to lay down a reasonably clear set of 
secondary rules defining the powers of internal decision makers. 
The prounion side in the Free Church controversy learned this 
lesson well. At the 1905 General Assembly of United Free Church, 
resolutions were passed emphatically claiming "the power of leg­
islating in all matters of doctrine, worship, discipline, and govern­
ment of the Church, including therein the right from time to 
time to alter, change, add to, or modify her constitution and laws, 
subordinate standards, and Church formula, and to determine 
what these are ."54 
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CONCLUSION 

I have suggested that a group's autonomy can be respected by 
adjudicating disputes according to what the outside adjudicator 
takes to be the best interpretation of the group's norms or by 
recognizing the group's internal authority to make, change and 
interpret its own norms, and that the correct approach in any 
given case depends upon the constitutional structure of the 
group. Since deference to an internal authority, where possible, 
gives the group a greater degree of autonomy, those organiza­
tions, religious or otherwise, having the most complete formal 
structure-in other words, their own legal system-will be best 
able to preserve their autonomy vis-a-vis the outside world when 
internal disputes erupt and some disgruntled internal minority 
turns to the civil courts for help. The more clear it is that the 
group is constituted by reference to secondary rules as well as 
primary rules and the more clearly defined the decision-making 
powers of internal bodies are, the easier it will be for courts to 
adopt the deferential approach of Miller J. The groups who will 
have the least control over their own destiny are those amounting 
to a customary social order, consisting only of primary rules. 
Disputes within such groups are necessarily struggles over funda­
mental, substantive characteristics of the group. Unless the civil 
courts adopt the Pontius Pilate approach to such groups, every 
rule or practice will ultimately be subject to the interpretive au­
thority of outsiders.55 

Ifwe analogize the task of the outsider interpreting fundamen­
tal substantive characteristics of a group to that of the judge 
having to interpret foreign law, I think we can anticipate that 
judges will be most comfortable with this task if there is something 
"fact-like" about the group's practices and commitments. The 
more vague and ill-defined the principles in dispute are, the more 
it appears that the dispute cannot be resolved without the decision 
maker taking a normative stand on the truth or wisdom of the 
group's vision for itself, the less likely that judges will be willing to 
embark upon such a dangerous task. We have already seen Miller 
J.'s reservations about having to decide obscure theological points. 
There was also obvious relief amongst several of the judges in the 
Free Church case who were able to conclude that it was unnecessary 
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to go into the question of whether the union violated the 
Church 's commitment to a particular doctrine of predestina­
tion. 56 However difficult disputed questions of church governance 
such as the meaning of the Establishment Principle might be, and 
even though rooted in theological controversy, they are more like 
the kind of legal issue that courts are used to handling than pure 
theological debates. 

While I have developed this argument in the context of strug­
gles over church autonomy, these conclusions have implications 
for extending the idea of group autonomy to some of the wide 
array of groups contending for the commitment and loyalty of 
individual members of society. Most churches, at least most Chris­
tian churches, have an internal structure that renders disputes 
reasonably amenable to outside adjudication. By contrast, suppose 
a dispute over who properly represents an ethnic organization 
dedicated to the greater glory of the volk (whichever volk it might 
be). Faced with such a grossly indeterminate fundamental princi­
ple, a judge might be forgiven for prescinding from the substan­
tive controversy and resorting to other criteria for its adjudica­
tion. This, however, would be to give up any effort to decide in a 
way most consistent with the group's autonomy. Insofar as ethnic 
organizations tend not to have well-defined normative structures, 
including internal decision-making authorities,57 they will be least 
able to enjoy a robust form of autonomy. Their controversies will 
be settled either according to legal norms that may be quite 
foreign to the group's ethos, or, if judges refuse to get involved at 
all, according to the free play of internal power politics. Either 
way, the idea of a semiautonomous normative structure regulating 
the relations of members inter se will suffer. 

NOTES 

I am grateful to Elizabeth Kiss and James Nickel for their comments on 
an earlier version of this chapter, as well as to Michael Pratt and Kathryn 
Turner for their patient and diligent research assistance. 

1. For a detailed account of the history of the union debate within 
the Free Church, see Kenneth R. Ross, Church and Creed in Scotland: The 
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Free Church Case 1900-1904 and Its Origins, (Edinburgh: Rutherford House 
Books, 1988) . 

2. (1904] A.C. 515 (H.L. Sc.) 
3. This outcome was ultimately overturned by legislation dividing 

the property between the two sides. Churches (Scotland) Act, 1905 
(U.K.) 5 Edw. VII, c. 12. 

4. Watson v.Jones 80 U.S. (13 Wall.) 679 (1871) (U.S.S.C.), at 691. 
5. Ibid. 
6. Ibid. 
7. See Ross, supra, note 1, at 7-10. 
8. These cases make an interesting starting point because they deal 

with a kind of conflict that has been with us consistently for some time 
and about which, therefore, the courts have developed some expertise. It 
will come as no surprise that the context that seems most productive of 
intragroup disputes is religion, and a considerable body of law has devel­
oped here. A note in the Harvard Law Review remarks that at the time of 
its writing there were roughly twenty-five reported church property dis­
pute cases annually in the United States. 'Judicial Intervention in Dis­
putes over the Use of Church Property," Harv. L. Rev. 75 (1962), 1142 at 
1142 n . 3. 

9. I have argued for according some value to group autonomy in 
"Justice between Cultures: Autonomy and the Protection of Cultural 
Affiliation," University of British Columbia Law Journal 29 ( 1995): 117-41. 
Here I am less interested in the substantive arguments for group auton­
omy and more in the conceptual preconditions for it and the common­
law techniques available to structure its boundaries. For this reason, I 
make no attempt to resolve the substantive moral conflicts that may 
arise when a group claim conflicts with individual rights of either group 
members or outsiders. I think there is something to learn about common­
law means of defining autonomy by looking first to those cases in which 
no competing individual rights are at stake. 

10. I am grateful to Elizabeth Kiss for suggesting this label. 
11. An example would be the dispute in Carter v. Papineau 111 N.E. 

358 (1916) in which a parishioner brought an action because her priest 
refused to administer communion to her. 

12. This was the situation in the Free Church case. 
13. An example of a dispute within a minority community that was 

played out on the legal terrain of contract law is Hofer et al v. Hofer et al. 
(1970), 13 D.L.R. (3d) 1 (S.C.C.) . See also Dill v. Watson, referred to 
infra, note 16. 

14. This approach was adopted from the leading British case of Attor­
ney-General v. Pearson 3 Mer. 353 (1817) at 400, in which Lord Eldon said, 
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[I]f ... the institution was established for the express purpose of 
such form of religious worship, or the teaching of such particular 
doctrines as the founder has thought most conformable to the 
principles of the Christian religion, I do not apprehend that it is in 
the power of individuals having the management of that institution 
at any time to alter the purpose for which it was founded, or to say 
to the remaining members, "We have changed our opinions-and 
you, who assemble in this place for the purpose of hearing the 
doctrines, and Joining in the worship prescribed by the founder, 
shall no longer enjoy the benefit he intended for you, unless you 
conform to the alteration which has taken place in our opinions." 
In such a case, therefore, I apprehend .. . that where a congrega­
tion become dissentient among themselves, the nature of the origi­
nal institution must alone be looked at as the guide for the decision 
of the Court, and that to refer to any other criterion, as to the 
sense of the existing majority, would be to make a new institution, 
which is altogether beyond the reach, and inconsistent with the 
duties and character, of this Court. 

Quoted in the Free Church case, supra, note 2, at 644 per Lord Davey. 
15. The Free Church case, supra, note 2, at 671. 
16. The same result is supported by an appeal to a contractual rubric 

in the Lord Chancellor's speech, in which approving reference is made 
to the judgment of Smith B. in Dill v. Watson, in which the following 
analysis of membership in a religious community is offered: 

I do not conceive that I appeal from the Word of God to that of 
man, by proclaiming or attesting by my signature, that I concur in 
the interpretation given by a numerous body of my fellow Chris­
tians to certain passages of Scripture. They agree with me, I agree 
with them in construction and consequent creed; but neither take 
their belief upon the authority of those others. Both draw their 
faith from the Bible as its common source; both consider the Bible 
as containing the only rule of, and furnishing the only unerring 
guide to a true faith; each, with God's assistance and the subordi­
nate and pious aid of human instruction, interprets as well as 
man 's infirmity will permit; both coincide in the same interpreta­
tion; that interpretation regulates their faith; and all who thus 
coincide become members of the same religion . ... [W]e do not 
coerce our neighbour by calling for his signature to our profession 
or articles of faith .... We but say to him, If you agree with us 
affix your signature to certain articles, or in some way notify your 
recognition of their truth; or if you disagree, withhold such signa-

Common-Law Constructions of Group Autonomy 285 

ture or declaration. And we say of him in the former case, that he 
is, and in the latter case that he is not of our religion. We do not 
compel him to hold our faith; we but ask him to inform us, by 
certain acts, whether he does hold it or does not; and we ask this, 
only if he claim to be enrolled as one of our body, and to be in 
religious communion with us. In the absence of such a test, our 
Establishment would not be a rock, cemented into solidity by har­
monious uniformity of opinion, it would be a mere incongruous 
heap of, as it were, grains of sand, thrown together without being 
united, each of these intellectual and isolated grains differing from 
every other, and the whole forming a but nominally united while 
really unconnected mass; fraught with nothing but internal dissi­
militude, and mutual and reciprocal contradiction and dissension. 

Free Church case, supra, note 2, at 616. 
17. Although the Free Church case was decided after Watson, its ap­

proach is typical of many other English decisions with which Miller J. 
was familiar. Miller J. labeled the English approach the "implied trust" 
approach. 

18. Watson, supra, note 4, at 722 (emphasis added). 
19. The Free Church case, supra, note 2, at 612 (emphasis added). Lord 

James put the point similarly: "The Church may unite [with another 
body], ... but if property is sought to be transferred to the new body the 
identity of that new body-that is the Free Church-after the union 
must be maintained; and nothing in the deed gives a power to unite so as 
to bring into existence a Church incapable of identity with the Free 
Church." At 665. Lord Robertson agreed that "the change of name and 
the fact of fusion put it on the respondents to prove their identity with the 
original benefactors." At 667 (emphasis added). 

20. Ibid., at 656. Along the same lines, the Earl of Halsbury said, "the 
identity of a religious community ... must consist in the unity of its 
doctrines." At 612. Lord Davey refers to "the religious tenets and princi­
ples which formed the bond of union of the association" (at 645), and 
later asks, "what ... is the Church but an organized association of Chris­
tians holding certain doctrines and principles in common?" At 651. 

21. Watson, supra, note 4, at 726. 
22. Ibid., at 725. 
23. As Miller J. concluded, 

[T]he appellants ... have separated themselves wholly from the 
church organization to which they belonged when this controversy 
commenced. They now deny its authority, denounce its action, and 
refuse to abide by its judgements. They have first erected them-
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selves into a new organization, and have since joined themselves to 
another totally different, if not hostile, to the one to which they 
belonged when the difficulty first began. 

Ibid., at 734. 
24. Indeed, three of their Lordships explicitly treated the case as one 

of constitutional significance for the Free Church. The Free Church case, 
supra, note 2, at 631 per Lord MacNaghten; at 699 per Lord Lindley; at 
705 per Lord Alverstone. See also Ross, supra, note 1, p . 6. 

25. See Ross, supra, note I, chapter 1. 
26. The Free Church case, supra, note 2, at 635-36 (emphasis added). 
27. He too claims that Scripture is the foundation of church doctrine, 

which Synods or Councils have the power of interpreting. Since such 
bodies do not claim infallibility, any particular interpretation cannot be 
treated as binding for all time "but may be modified, or even rejected 
and be replaced, by another interpretation adopted by a later Synod or 
Council, and declared by it to be in its judgment the true meaning of the 
Scriptures or Confession upon the matter in controversy." Ibid., at 695. 

28. Ibid ., at 701-2. Of course, the stipulations that the Free Church, 
as such, must remain a Reformed Church-precluding union with the 
Catholic Church-and retain a Presbyterian form of government are 
substantive. 

29. Watson, supra, note 4, Argument for the appellants, at 706. 
30. Ibid., at 7 l 3. 
31. Ibid., Argument for the appellants, at 713 (emphasis in original). 
32. Ibid., at 708. 
33. Ibid., at 733 (emphasis in the original). Earlier, at 729, he says, 

The right to organize voluntary religious associations to assist in 
the expression and dissemination of any religious doctrine, and to 
create tribunals for the decision of controverted questions of faith 
within the association, and for the ecclesiastical government of all 
the individual members, congregations, and officers within the 
general association, is unquestioned. All who unite themselves to 
such a body do so with an implied consent to this government, and 
are bound to submit to it. But it would be a vain consent and would 
lead to the total subversion of such religious bodies, if any one 
aggrieved by one of their decisions could appeal to the secular 
courts and have them reversed. It is of the essence of these religious 
unions, and of their right to establish tribunals for the decision of 
questions arising among themselves, that those decisions should be 
binding in all cases of ecclesiastical cognizance, subject only to 
such appeals as the organism itself provides for. 
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34. Ibid., at 729. 
35. The Free Church case, supra, note 2, at 653 per Lord Davey; at 691 

per Lord Robertson. 
36. Ibid., at 621-26, per Lord Halsbury. 
37. Watson, supra, note 4, at 727. He also explained and dismissed the 

implied trust doctrine relied upon by the appellants as the product of 
English political culture in which Church and State were not separate, 
and Churches were not truly free. Ibid., at 728. 

38. According to Ross, supra, note 1, p. 93, this was the standard 
reproach of those who were in favour of the union with the United 
Presbyterians. See also J. N. Figgis, Churches in the Modern State (London: 
Longmans, Green and Co., 1914) , 22: "Thus on the one hand the judg­
ment denies to a Free Church the power of defining and developing in its 
own doctrine; on the other, while disclaiming interference in theological 
matters, it practically exercises it under the plea of considering the ques­
tion whether or no the trust had been violated." 

39. The Free Church case, supra, note 2 at 613, per Halsbury L.C.; at 
645, per Lord Davey; at 674-75, per Lord Robertson. 

40. Ibid., at 644-45. Similarly, Lord Robertson argued at 674-75, "the 
intrinsic importance of any particular doctrine in relation to the general 
body of Christian teaching is no criterion of whether it is or is not an 
essential or fundamental doctrine in a particular Church .... It is not its 
own importance, but the place assigned to it in the foundation of the 
new Church that has got to be ascertained." 

41. H. L. A. Hart, The Concept of Law (Oxford: Clarendon Press, 1961 ), 
92-93. 

42. Lon L. Fuller, "Two Principles of Human Association," in Kenneth 
I. Winston, ed. The Principles of Social Order: Selected Essays of Lon L. Fuller 
(Durham, N.C.: Duke University Press, 1981), 68. 

43. Ibid., 71. 
44. Note that the converse is not necessarily true. It is possible to have 

a system of formal rules not grounded in shared acceptance of certain 
substantive beliefs or values. 

45. Miller J. recognizes this. Watson, supra, note 4, at 733. 
46. Maitland, "Moral Personality and Legal Personality" in his Collected 

Papers, Vol. III (Cambridge: Cambridge University Press, 1911) , 319. Most 
commentators have read the majority approach in the Free Church case as 
requiring a static interpretation of Church doctrine and implicitly as 
therefore prescribing a fundamentalist conception of religion. See, for 
example, Dallin H. Oakes, "Trust Doctrines in Church Controversies," 
Brigham Young University Law Review (1981): 826-29, and M. H. Ogilvie, 
"Church Property Disputes: Some Organizing Principles," University of 
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Toronto Law journal 42 (1992): 377, for analyses of the modern case law 
along the same lines. Ogilvie argues that the fundamentalist interpreta­
tion has predominated in the Canadian case law. Hence, my claim that 
the majority judgments can be interpreted as based merely on an under­
standing of the character of the Free Church in particular may be unor­
thodox. However, I would argue that the dissenting opinions in the Free 
Church case demonstrate that there is nothing inherently fundamentalist 
about the "implied trust" approach . Furthermore, Ogilvie notes several 
exceptions to this trend, which can only be treated as aberrations if the 
fundamentalist interpretation of the "implied trust" doctrine is accepted. 
My interpretation allows for these apparent exceptions to be brought 
within the implied trust rubric as cases in which the constitutional struc­
ture of the Church in question allowed for fundamental doctrinal 
change. In any event, I am less concerned, for present purposes, with 
whether my interpretation of this leading case has been adopted by later 
courts than with the normative question of whether it represents a viable 
judicial means of fostering the autonomy of minority groups. 

4 7. Harold J. Laski, "Notes on the Strict Interpretation of Ecclesiasti­
cal Trusts" Can. L. Times 36 (1916) : 190; Laski, "The Personality of Associ­
ations" Harv. L. Rev 29 (1915-16), 404 at 419. 

48. J. N. Figgis, Churches in the Modem State, supra, note 38, 18-22. 
49. Leicester C. Webb makes a similar point in "Corporate Personality 

and Political Pluralism," in L. C. Webb, ed., Legal Personality and Political 
Pluralism, (London: Cambridge University Press, 1958), 52-53. 

50. Supra, 16-17. 
. 51. 393 U.S. 440 (1968), at 447. For an argument that this approach 
1s inappropriate in the Canadian (and U.K.) constitutional context, see 
Ogilvie, supra, note 46, at 393. 

52. Ross, supra, note 1, at 75-76. The 1962 Harvard Law Review note, 
supra, note 8 at 1172, makes reference to the case of Canterbury v. 
Canterbury, 143 W.Va. 165, 100 S.E. 2d 656 (1957), in which the complain­
ants alleged that another group of worshippers had departed from the 
church's fundamental tenets in advocating "That the birth of the spirit is 
not necessary except to see the church here in time; that there is not hell 
beyond this life ; and that goats are sheep in disobedience." 

53. (1850) 12 D. 523, at 560, discussed in the Free Church case, supra, 
note 2, at 614-15 per the Earl of Halsbury. 

54. Quoted in Ross, supra, note 1, at 94. The unionists continued to 
maintain that these were powers the Free Church had always had. It is 
consistent with this position, that the House of Lords' decision was rou­
tinely criticized within these circles for having interfered with the 
Church's spiritual independence. Ross, at 93. The unionists believed that 
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the Church had had the power to alter its commitment to the Establish­
ment Principle and had exercised this power over the course of the 
union debate. On this reading of the Church's constitution, the House 
of Lords' decision could not be seen otherwise than as secular interfer­
ence in Church affairs. For a discussion of other attempts (in the Cana­
dian context) to plan around the Free Church case decision, see Ogilvie , 
supra, note 46, at 384. Ogilvie's illustration of some of the pitfalls in this 
endeavor suggests that it is difficult if not impossible to eliminate entirely 
the prospect of judicial interpretation of substantive religious tenets. 

55. There is an irony in this conclusion, especially in the context of 
religious autonomy. The more fundamentalist a faction's conception of 
its own religious commitments is-that is, the more people define their 
religious enterprise exclusively by reference to primary rules of ultimate 
constitutional authority-the more they subject their religious commu­
nity to the ultimate authority of the civil courts whenever a dispute arises. 

56. The Free Church case, supra, note 2, at 666 per Lord James; at 691 
per Lord Robertson; at 719-20 per Lord Alverstone. 

57. An exception is some Aboriginal communities which have more 
or less complete normative structures more or less traceable back to 
precontact times when Aboriginal peoples eajoyed full sovereignty. 
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A TALE OF TWO VILLAGES 

(OR, LEGAL REALISM 

COMES TO TOWN) 

NOMI MAYA STOLZENBERG 

I NTRODUCTION 

The debate between liberals and communitarians seems to be at 
an impasse. The communitarian charge that liberalism atomizes 
community has become a commonplace, so much so that our 
most prominent defenders of the liberal tradition openly concede 
that a liberal state will adversely affect the ability of some belief 
systems to survive. Thus, John Rawls, in expounding his theory of 
"political liberalism" has acknowledged that 

it is surely impossible for the basic structure of a just constitutional 
regime not to have important effects and influences as to which 
comprehensive doctrines endure and gain adherents over time; 
and it is futile to try to counteract these effects and influences, or 
even to ascertain for political purposes how deep and pervasive 
they are. We must accept the facts of commonsense political soci­
ology.1 

Rawls's tone here is that of a rueful but resolute realist, a Darwinist 
with a heart, who "regrets" but stoically accepts the disappearance 
of certain belief systems as an inevitable fact, like death and taxes. 2 

(It is more difficult to adopt this attitude if you adhere to one of 
the threatened belief systems. Rawls never explains why those in 
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the suppressed position "must accept the facts.") 3 Others are less 
apologetic. Joseph Raz unabashedly defends a "perfectionist" 
ideal of a liberal state that promotes individual autonomy, plural­
ism, and toleration at the expense of nonliberal cultures by en­
forcing a code of morality (albeit a "morality which regards per­
sonal autonomy as an essential ingredient of the good life, and 
regards the principle of autonomy .. . as one of the most im­
portant moral principles.") 4 Though "[a]utonomy requires that 
many morally acceptable options be available to a person," Raz 
states that "[t]he ideal of autonomy requires only the availability 
of morally acceptable options." Perhaps more important, Raz ac­
knowledges that this ideal is "inconsistent with various alternative 
forms of valuable lives," and not just with morally unacceptable 
ones. This is because attaining an autonomous life "depends on 
the general character of one's environment and culture." There­
fore, "(f]or those who live in an autonomy-supporting environ­
ment there is no choice but to be autonomous." 5 

Rawls aims to present an alternative to the perfectionist ideal 
of promoting a liberal morality through political means. But, 
like Raz, he recognizes that a liberal state will necessarily be 
incompatible both with morally impermissible and some morally 
permissible (or "reasonable") ways of life.6 In sum, Raz and Rawls 
agree with the communitarians that a liberal state will exclude 
certain belief systems. 

Remarkably, liberals concede the negative effects of liberalism 
on some communities. Indeed, they join with communitarians in 
extolling the positive value of community. 7 Rawls and Raz both 
call for community values to be expressed and protected at levels 
that correspond to the conventional division between "private" 
and "public" realms. As pluralists, both insist that a liberal political 
order must allow "nonpublic" space for a sufficiently wide variety 
of rival belief systems to exist (notwithstanding the exclusion of 
some). Furthermore, both recognize that the liberal state itself 
embodies the values of a particular group of people. It is precisely 
because the liberal state reflects and enforces certain cultural 
values that it excludes some subcultures while sustaining others. 

Illiberal and antiliberal cultures, and more generally, cultures 
that do not abide by the division between public and private 
realms, would seem to be particularly vulnerable to the inevitable 
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demands of the liberal state. So it is not surprising that recent 
critics of liberalism have focused on the tensions between liberal 
principles and religious subgroups, especially "fundamentalist" 
ones, which actively oppose some of the tenets of liberalism, and 
seek to establish "group rights" to collective self-government and 
control over the transmission of beliefs. These critics lament what 
liberals concede: that the state enforcement of liberal principles 
has a "disproportionate impact" on the pursuit of such interests. 

Largely unnoticed in this debate is a curious fact. Yes, the 
implementation of liberal principles has a disproportionate effect 
on such subgroups, but sometimes that effect is positive. That is, 
sometimes liberal principles enable groups that appear to be most 
directly in conflict with them. It has long been recognized that 
principles of liberal government justify the protection of some 
private forms of collective power that result from the coordinated 
exercise of individual rights. But critics of liberalism condemn the 
conventional divide between private and public realms, con­
tending that it denies groups sufficient powers of collective regula­
tion and autonomy. It is the very privatization of groups under 
liberalism that the defenders of community bemoan. Against this 
communitarian critique-or rather, as a modification of it-I will 
argue that critics and defenders ofliberalism alike have overstated 
the extent to which religious and other groups are deprived of 
the means of collective self-regulation and self-perpetuation in a 
liberal political order. There are in fact two sources of power that 
enable such groups to survive and flourish under a liberal regime, 
both of which have been minimized or overlooked by both sides 
in the liberal-communitarian debate. First, the limits of private 
power have been exaggerated; individual rights sometimes con­
geal to produce highly effective forms of group control. Second, 
the ability of a group to assume the form and command the 
levers of an official governmental body has been virtually ignored. 
Sometimes the principles of liberal government work to justify the 
delegation of a portion of the powers of government (i.e., local 
government) to precisely the sort of exclusive, particularistic, ho­
listic, and even separatist subgroup that seems to be most jeopard­
ized in liberal society. 

This possibility is illustrated by the recent case of KiryasJoel. In 
a well-publicized opinion, the United States Supreme Court struck 
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down legislation that authorized the creation of a religiously ho­
mogeneous-Hasidic Jewish-public school district.8 It held that 
the formation of the school district violates the constitutional 
prohibition against the "establishment" of religion by the state. It 
seemed obvious to many observers that the principle of separation 
of church and state, which has long informed the interpretation 
of the antiestablishment clause, requires such a ruling. But the 
Supreme Court's grounds for striking down the New York state 
legislation were actually quite narrow and technical. Unbe­
knownst to most casual observers, the reasoning offered by the 
Supreme Court permitted the very same public school district to 
be newly authorized by subsequent state legislation that took a 
different form from the original authorizing statute. The state of 
New York seized the opportunity to pass new legislation that en­
ables every village meeting minimal procedural requirements to 
form its own public school district. The application of this new 
statute to support the continued existence of the Kiryas Joel 
school district has been upheld in state court,9 underscoring the 
fact that, far from condemning the delegation of state power to a 
religious group in general, the Supreme Court in Kiryas Joel spe­
cifically affirmed that "we do not disable a religiously homoge­
neous group from exercising political power." 10 

Kiryas Joel reveals the employment by the current judiciary of a 
formalistic conception of religious neutrality that can, depending 
on the circumstances, work either to the advantage or disadvan­
tage of a religiously exclusive community. That this is so, and 
how this is so-and how this formalistic jurisprudence fits with 
contemporary liberal theories-are the three main subjects of 
this article. Whether this is a good thing is another matter. But 
before we can even begin to assess the desirability of supporting 
insular holistic communities, we need to obtain a clearer picture 
of the extent to which the liberal state does support, as well as 
thwart, their survival. 

The aim of this chapter is to present such a picture by analyzing 
the case of Kiryas Joel and an interesting contrast case, United 
States v. Village of Airmont, in which, in a similar milieu, a group of 
townspeople seceded in order to exclude their orthodox Jewish 
neighbors from their local government. 11 Together, these cases 
exhibit the staples of legal reasoning, including formalistic inter-
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pretations of the establishment clause and of religious discrimina­
tion, which justify conferring governmental power on exclusive 
religious, or antireligious, groups. The essay proceeds in three 
steps. First, I will provide the factual background to the two cases. 
Second, I will elucidate the principles of legal reasoning which 
allow for the empowerment of exclusive, illiberal groups. Finally, I 
will consider whether this legal reasoning is consistent with the 
principles of liberalism, articulated in the theories of Rawls and 
Raz. Before proceeding, however, it may be helpful to alert the 
reader to some of the surprises and counterintuitive propositions 
that she will encounter along the way. 

First, the very assertion that liberalism supports holistic com­
munities may seem counterintuitive, given the joint assumption 
of liberals and communitarians that liberalism has an atomizing 
effect on community. From the standpoint of this common as­
sumption, the continued existence of holistic, illiberal communi­
ties is a puzzle. On the other hand, the real puzzle may be 
why their obvious persistence has been ignored in the liberal­
communitarian debates. A legal realist perspective on community, 
which I elaborate in this article, renders obvious the private and 
public sources of power that liberals and communitarians have 
ignored. The joint stake that liberals and communitarians have in 
denying or understating the resources available for group survival 
in a liberal state is one of the mysteries to be unraveled in this 
essay. 

Another counterintuitive proposition is that the jurisprudence 
exhibited in Kiryas Joel is a formalistic one, since the judicial 
opinions of the majority in that case bear the surface emblems of 
an antiformalistic style of reasoning; and since much of the reign­
ing establishment clause jurisprudence, applied in other cases, 
appears to be imbued with a nonformalistic conception of state 
neutrality. 12 Nonetheless, I will argue that Kiryas Joel, like the trial 
court's opinion in Village of Airmont, is at bottom based on a 
formalistic conception of state neutrality, which allows exclusive 
religious and antireligious groups to be incorporated as local 
governments. 

The fact that liberal principles operate in some ways to em­
power communitarian groups does not contradict the fact that in 
other ways the principles of a liberal state disable them. The point 
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is not that liberalism has no negative effect on subcommunities, 
but that the negative effect is not the whole story. The whole story 
is far more complicated and interesting. 

I. A TALE OF Two VILLAGES 

Rockland and Orange are neighboring counties in the suburbs of 
New York City. 13 Here, the homogeneous subdivisions, long the 
habitat for upwardly mobile, assimilated, second and third genera­
tion Irish, Italian, and Jewish Americans, have become home to 
a suprisingly diverse array of tenaciously communal, culturally 
distinctive ethnic, religious, and racial subgroups. 14 For example, 
in one town, Spring Valley, thousands of Haitian immigrants have 
clustered to form one of the larger Haitian exile communities in 
the country. Its Main Street is now festooned with signs in Creole 
and French. Immigrants from Jamaica, Guatemala and El Salva­
dor also have been attracted to Spring Valley's high proportion of 
relatively cheap rental units, unusual in the midst of this still 
predominantly white and affluent suburban county. 

In this dynamic environment, no group has stood out more 
than the various Hasidic Jewish communities which have been 
settling in Rockland and Orange Counties for decades. Emblem­
atic of the settlement patterns is the new religious broadcasting 
station in Rockland County. WLIR-AM advertises itself as "all Jew­
ish all the time," but from Friday night through Saturday, in 
observance of the Jewish sabbath, it plays only Latin and Haitian 
music. 

While the diverse subcommunities of Spring Valley have more 
or less hung together, the neighboring town of Ramapo has frac­
tured. Twelve communities in Ramapo have seceded to form their 
own villages, spawning numerous litigations in the process. As 
federal trial judge Gerard Goettel observed in 1993 Airmont deci­
sion, "the last two villages to be formed were the Village of Kaser, 
an exclusively Orthodox/Hasidic village, and the Village of Air­
mont," 15 which, the plaintiffs argued, is anti-Semitic. The exclu­
sively Jewish village of Kaser is reminiscent of the better-known 
Hasidic village of Kiryas Joel, located in adjacent Orange County. 
The Village of Airmont, on the other hand, is the very opposite of 
Kaser and KiryasJoel, having been formed so that residents could 
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escape the mounting pressure to accommodate the different 
kinds of land use favored by the orthodox and Hasidic inhabitants 
of the town of Ramapo. 

Two land-use controversies in particular have fueled the village 
incorporation movement in Rockland and Orange Counties. 
First, many orthodox and Hasidic Jews object to the single-family 
zoning requirements typical of affluent suburbs and prevalent in 
many of the Rockland and Orange communities. Orthodox real 
estate developers, who in some cases bought land and advertised 
"Torah Community" subdivisions with apartment buildings before 
any variances from single-family housing zoning were obtained, 
spearheaded the demand for zoning laws to be changed to permit 
multiple family housing. In addition, the use of "shtiblich," or 
informal worship congregations in basements and living areas of 
residential homes, as well as plans to build new free-standing 
synagogues, have posed conflicts with town zoning laws that 
strictly regulate the location and size of houses of worship. 

The Village of Kiryas Joel, which is entirely composed of mem­
bers of the ultraorthodox Satmar sect of Hasidic Judaism, makes 
a neat contrast with the Village of Airmont, which has sought to 
retain or recapture the typical suburban lifestyle of the American 
dream, replete with large lots, and well-separated single-family 
homes; safe, predominantly white and secular public schools; and 
churches and synagogues as carefully spaced out and separated 
from the secular realms as commercial uses have traditionally 
been separated from residential ones. The Satmar Hasidim of 
Kiryas Joel form the very picture of the tight-knit, pervasively 
regulated, holistic community. In contrast, the founders of Air­
mont were a shifting assortment of individuals. The trial judge in 
Airmont noted that" [m]any of the original core group were Jewish 
or had Jewish spouses albeit they were not Orthodox." 16 But the 
Airmont Civic Association, which was formed to promote the 
incorporation of a new village, was subject to internal disputes 
and changes in leadership, as the "old guard," whose main con­
cern was simply to enforce the old zoning policies, came to be 
replaced by more vociferous (and apparently exclusively non­
Jewish) opponents of the Orthodox community. 

Like the Village's founders, the inhabitants of Airmont repre­
sent a loose association of individuals, united neither by religion 
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nor by any common secular code of values, save for their joint 
opposition to deviating from the low-density zoning regulations. 17 

KiryasJoel is a religious community; Airmont is secular. KiryasJoel 
is homogeneous-fully 100 percent of its inhabitants are mem­
bers of the Satmar sect; Airmont is heterogeneous. The commu­
nity of Kiryas Joel is extremely cohesive, organized around the 
central, charismatic figure of its "rebbe," the hereditary rabbinic 
leader whose religious authority extends to all aspects of his fol­
lowers' lives. The residents of Airmont, by contrast, have no unify­
ing organization apart from their sporadic involvement in the 
democratic procedures that state law prescribes for forming and 
governing local municipalities. They are not hierarchically orga­
nized; indeed, they are hardly "organized" at all. 

To continue the contrast, Kiryas Joel is antiassimilationist and 
opposed to modern innovations. The Supreme Court observed 
that its inhabitants "interpret the Torah strictly; segregate the 
sexes outside the home; speak Yiddish as their primary language; 
eschew television, radio, and English-language publications; and 
dress in distinctive ways that include headcoverings and special 
garments for boys and modest dresses for girls." 18 Adult men grow 
long beards and sidelocks, and wear the dark frockcoats and 
hats of late-nineteenth-century Hungary. 19 Adult women also dress 
modestly and distinctively, covering their shorn heads with scarves 
and wigs. In short, they act and look different from most Ameri­
cans, while Airmont residents conform to the cultural norm. 

Yet both communities are alike in being exclusionary. The 
Satmars consciously resist the penetration of the outside culture; 
Airmont's inhabitants resist the inclusion of the traditional Jewish 
way of life, which conflicts with its prescribed low-density land 
uses. Moreover, both communities use the coercive power of col­
lective regulation to secure and conserve their respectively fa­
vored ways oflife. Perhaps the most striking fact that characterizes 
both villages is that they exist at all, in seeming defiance of the 
principle of separation of church and state. One might have 
thought that that principle would prohibit "a religious homoge­
neous group from exercising political power," yet, as we have seen, 
the U.S. Supreme Court insists that this is not the case. Similarly, 
the settled interpretation of the establishment clause as requiring 
that government should favor neither religion nor "irreligion" 
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might seem to preclude the formation of a local government that 
is specifically designed to exclude a certain religious way of life. 
Yet the Village of Airmont's existence is apparently secure under 
current understandings of the constitution, as is the Village of 
Kiryas Joel's. 

In the case of Kiryas Joel, the constitutionality of the Village, as 
opposed to the school district, not only went unchallenged but 
was repeatedly affirmed, though, as the Court noted, the bound­
aries of the Village were deliberately "drawn to include just the 
320 acres owned and inhabited entirely by Satmars."20 The consti­
tutionality of delegating the power of local government to reli­
giously homogeneous groups may seem surprising, in light of the 
Supreme Court's holding that the formation of the exclusively 
Hasidic public school district violated the constitutional principle 
of separating church and state. But what the tale of our two 
villages tells us is that a liberal legal order allows for (perhaps, 
even depends on) legal mechanisms that facilitate the acquisition 
of governmental power by self-contained nonvoluntaristic groups. 
I now turn to the task of analyzing the precise legal mechanisms 
that enable this result. 

II. FOUR FORMALISMS THAT JUSTIFY THE POLITICAL 

EMPOWERMENT OF RELIGIOUSLY EXCLUSIVE GROUPS 

Special legislation specifically designed to enable the Village of 
Kiryas Joel to form its own public school district is unconstitu­
tional. But general legislation enabling any village in the state of 
New York (that meets certain size and financial requirements) to 
form its own school district is constitutionally valid. Hence, the 
Kiryas Joel school district, newly authorized under such general 
legislation, is legally valid. So, too, is the Village of Kiryas Joel 
itself, though its boundaries were carefully drawn to include only 
members of the Satmar religion. Similarly, the Village of Airmont 
was exonerated at the trial level of charges of anti-Semitism, 
even though it was formed in order to escape the pressure to 
accommodate the Orthodox and Hasidic lifestyle. 

What explains these results is a formalistic understanding of 
what official neutrality, or nondiscrimination, vis-a-vis religious 
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groups consists in. Four different formalistic views feed into this 
conception of governmental neutrality and justify the results 
noted above. An analysis of the judicial reasoning presented in 
Kiryas Joel and Village of Airmont elucidates each of these "formal­
isms." 

A . The Neutrality of Intent-Neutrality of Effect Distinction 

Neutrality is an essentially contested concept. A formalistic con­
ception of neutrality competes with a "functionalist" conception. 
Like functionalist legal analyses generally, this one grows out of 
the first direct assault on "legal formalism" launched by the legal 
realists and their progressive forebears in the early part of this 
century. Legal realism characteristically pierces through legal for­
malities to look at the actual effects of actions under judicial 
scrutiny, and searches for functional equivalents or analogues to 
the types of action that the law explicitly condemns. A functional­
ist definition of neutrality requires the relevant action to have an 
"equal" effect on all of the relevant parties. According to this test, 
if an action helps one party, it should help the others to the same 
extent. Likewise, if it hinders one. Otherwise it should help or 
hinder none. 

Though this functionalist view appeals to <leap-seated notions 
of fairness and evenhandedness, and though it has its adherents, 
others reject it on the grounds that it is practically impossible to 
achieve. Still others reject it on the grounds that is undesirable to 
prevent the state from promoting values and discouraging vices, 
at least by noncoercive means. Neutrality itself, after all, is a value 
whose pursuit by the government necessarily affects different be­
lief systems in differing degrees. 

Those who reject an "effect test" for neutrality usually say that 
they are defining neutrality strictly in terms of "intent," "purpose," 
"intentions," or "motivation." These words are taken to refer to 
the reasons for a given action rather than the action itself. Ac­
cording to this line of thinking, the same action may be under­
taken for different reasons and therefore may or may not be 
neutral, depending on the circumstances. If it is "intended" to 
favor or disfavor one party relative to others, then it is not neutral. 
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But if the same action merely has the "unintended" effect of 
favoring ( or disfavoring) that party, then it satisfies the intent test 
for neutrality. 

Devotion to such a test is one important aspect of the formalis­
tic conception of religious neutrality responsible for the Kiryas Joel 
and original Airmont results. Kiryas Joel said in essence that the 
requisite position of neutrality is met if a state law confers powers 
of local government on an area that just "happens" to contain 
only "coreligionists." 21 It follows, as Justice O'Connor spelled out 
in her concurring opinion, that if the legislature were to replace 
the special act that singled out the Village of Kiryas Joel with 
"generally applicable legislation ... allow[ing) all villages to oper­
ate their own school districts," then the constitutional defect 
would evaporate.22 

The same distinction between neutrality of effect and neutral­
ity of legislative purpose served to justify "the constitutionality of 
the KiryasJoel Village itself." 23 According to the Court, the differ­
ence between the Village and the school district, as it was origi­
nally authorized, was that in the first case, "the religious commu­
nity of Kiryas Joel ... receive[d) its new governmental authority 
simply as one of many communities eligible for equal treatment 
under a general law," whereas in the second case it did not. "The 
fact that Chapter 748 [the original act authorizing the school 
district] facilitates the practice of religion is not what renders it 
an unconstitutional establishment." What does render it unconsti­
tutional, in the eyes of the Court, is the fact that "the reference 
line chosen for the Kiryas Joel Village School District was one 
purposely drawn to separate Satmars from non-Satmars." 24 

Similar reasoning supported the trial judge's conclusion that 
Airmont was not discriminating against Orthodox and Hasidic 
Jews. The complaint against Airmont, based on allegations that 
the Village was violating constitutional protections of religion as 
well as federal laws against religious discrimination in zoning, also 
required the court to determine the content of a position of 
nondiscrimination vis-a-vis religious groups.25 After toying with 
some alternative definitions, Judge Goettel ended up focusing on 
the government's "objectives." He concluded that the Village of 
Airmont had not engaged in anti-Semitic discrimination, because 
even if its regulations had the effect of burdening Jewish practices 
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and customs, they were adopted for independent reasons of pub­
lic health and safety. 26 

Though essential to their holdings, the courts' reliance on the 
intent-based definition of neutrality is not easy to discern. This is 
because they also flirt with different, contradictory tests. Indeed, 
on the surface, both courts seem at times to reject the formalistic 
intent-based standard, and to employ the competing functionalist 
effect test, instead. 

This is especially evident in Justice Souter's opinion for the 
Supreme Court in Kiryas Joel. He uses typically functionalist rheto­
ric to invalidate the special act by which the school district was 
originally created. At the level of the explicit holding, all of the 
classic buzz words associated with antiformalism or functionalism 
in legal reasoning are present from the very first paragraph: "this 
unusual act is tantamount to an allocation of political power on a 
religious criterion"; 27 "our analysis does not end with the text of 
the statute at issue" 28 (which did not refer to a religious criterion 
but rather to the "territory" of the village of Kiryas Joel); "the 
context here persuades us that Chapter 748 effectively identifies 
these recipients of governmental authority by reference to doc­
trinal adherence, even though it does not do so expressly." 29 In 
the end, the Court could not find any evidence that the govern­
ment had defined the boundaries of the district in explicitly 
religious terms. Instead it rested its conclusion on finding "the 
legislature's Act to be substantially equivalent to defining a political 
subdivision and hence the qualification for its franchise by a 
religious test, resulting in a purposeful and forbidden 'fusion of 
governmental and religious functions.' " 30 

How can these expressions of antiformalism be reconciled with 
my contention that the underlying view of official neutrality (in 
these cases) is based on the intent, as opposed to the effect, test? 
The last quotation from the Supreme Court's opinion in Kiryas 
Joel provides a starting point. The Court is using a functionalist 
methodology of interpretation to pierce through the outer shell of 
a religion-neutral statute to discover what it takes to be its real 
content: "a purposeful and forbidden 'fusion of governmental and 
religious functions.' " The Court is not uninterested in whether 
the fusion is "purposeful." Its antiformalism simply applies to the 
question of how to interpret a statutory text-whether to confine 
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oneself to its surface, explicit meaning, or to go "behind" the text 
to glean its "real" meaning from the context. It is a matter of 
figuring out what the meaning of the statute is, not a matter 
of defining the standard of constitutional validity to which that 
meaning will be subjected. On the contrary, Justice Souter clearly 
describes the standard of evaluation in terms of the formalist 
intent test. Thus, he states: 

Where "fusion" is an issue, the difference lies in the distinction 
between a government's purposeful delegation on the basis of 
religion and a delegation on principles neutral to religion, to 
individuals whose religious identities are incidental to their receipt 
of civic authority. 31 

There are, to be sure, other gestures that obscure the Court's 
commitment to an intent-based definition of governmental neu­
trality. For one thing, the controversial "Lemon test," which has 
governed establishment clause controversies since 1971, identifies 
the "effect" as well as the "intent" of advancing religion as two 
independent bases for finding an impermissible establishment of 
religion.32 To the surprise of many, the Supreme Court in Kiryas 
Joel did not rely on Lemon, but it did not overturn it either. Though 
the Court did not explain why it found the Lemon test to be 
inapplicable, it is likely that it wanted to avoid subjecting local 
governmental bodies, which represent religiously homogeneous 
communities, to the effect test contained in Lemon. 

The Court's repeated use of the language of "equal treatment" 
is a further clue to its commitment to the intent standard. Though 
this language might be interpreted to require equal effects regard­
less of intent, David Strauss has shown that in common usage, the 
notion of unequal treatment is "essentially equivalent" to the 
notion of discriminatory intent. Strauss finds that the most "plau­
sible definition of discriminatory intent" is one that requires that 
the proscribed criterion (race for Strauss, religion for us) "play no 
role in government decisions." The relevant question in applying 
the discriminatory intent standard is whether "the government 
would have made the same decision even if the [identities] of 
those affected had been reversed." 33 In other words, have the 
relevant groups been treated equally or have they been differen­
tially preferred? 
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Though Strauss's concern is with the career of the intent-effect 
distinction in equal protection jurisprudence, particularly as it 
applies to race discrimination, his understanding of the original 
function of the intent test conforms to the analysis of Justice 
Souter's crypto-functionalism offered above. As Strauss sees it, the 
intent test was developed in the context of equal protection doc­
trine to cover "cases in which the government was using a racial 
classification but, in contrast to the classic Jim Crow laws of 
Strauder or Plessy, was trying to conceal the fact that it was doing 
so." In other words, the intent test is first and foremost a device 
for going "beyond fully explicit racial classifications to measures 
that, although neutral on their face, were obviously based on 
surrogates for race." 34 lfwe substitute "religious" for "racial," this 
seems to be exactly the reasoning that led to the condemnation 
of the special act challenged in Kiryas Joel. 

As Strauss notes, "the discriminatory intent standard works 
reasonably well" as an interpretive heuristic in the category of 
cases, like Kiryas Joel, in which the government has disguised 
actual impermissible preferences in language that is neutral on its 
face. 35 But there are two problems with defining neutrality or 
nondiscrimination exclusively in terms of the government's intent. 
First, it remains unclear why unintended effects, either positive or 
negative, on religious and other subgroups should be acceptable, 
especially when they are consequential. If a state action has the 
effect of making a religious group into a governing agency, or 
creating a governmental body that only represents the interests of 
one religious group, why should that be a matter of constitutional 
indifference? Second, as Strauss notes, it is far from clear that the 
intent standard is coherent if taken seriously, rather than supply­
ing an excuse for reining in judicial review. Many have noted 
the obvious evidentiary difficulties, and the fantasy involved in 
imputing a unified "intent" to a collective, political body, like a 
legislature. Beyond this, there often simply is no answer to the 
question, whether the "same" state action would have been under­
taken if the identity of the groups affected were different. As 
Strauss notes, the question is usually meaningless. 36 

Furthermore, as every first year student of criminal law learns, 
there are many different levels of mens rea, ranging from deliber­
ate intention, through knowingness of the consequences of one's 
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action, to reckless disregard or negligent indifference. Similarly, 
there are an infinite number of levels of generality at which the 
purpose or reason for an action can be articulated. For example, 
the Supreme Court justices characterized the goal of the separate 
school district variously as: 

1. "'A good faith effort to solve th[e] unique problem' 
associated with providing special education services to 
handicapped children in the village" (Justice Souter, 
quoting Governor Mario Cuomo).37 

2. "An adjustment to the Satmars' religiously grounded pref­
erences" (Justice Souter). 38 

3. "Providing bilingual and bicultural special education to 
Satmar children" (Justice Souter).39 

4. "To separate Satmars from non-Satmars" (Justice 
Souter) .40 

5. To respond "to parental concern that children suffered 
'panic, fear and trauma' when 'leaving their own commu­
nity and being with people whose ways were different."' 
(Justice Stevens, concurring). 41 

6. To "isolat[e]" and "shield children from contact with 
others who have 'different ways' " (Justice Stevens) .42 

7. "To cement the attachment of young adherents to a par­
ticular faith" (Justice Stevens).43 

8. "Religious toleration" and "accommodation of the reli­
gious practices (or more precisely, cultural peculiarities) 
of a tiny minority sect" (Justice Scalia, dissenting) .44 

9. "Family values" (Justice Scalia).45 

Which of these appropriately characterizes the facts of the particu­
lar case, and which count as the kind of intention that stands 
condemned (or excused) under the intent test? Surely, all are 
plausible and valid descriptions of the goal. 

Certainly, as Justice Kennedy and Justice Souter both explicitly 
acknowledged, "the New York legislature knew that everyone 
within the village was Satmar when it drew the school district 
along the village lines." 46 And it would not suddenly forget this 
fact when it came to applying the new general statute. Nor did it 
lack this knowledge when it approved the formation of the Village 
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under a general incorporation statute. Furthermore, as O'Connor 
notes, the Village was "consciously created by the voters as an 
enclave for their religious group." 47 Yet it is absolutely clear that 
none of the members of the Supreme Court expects such forms 
of consciousness to flunk the formalistic requirement of neutrality 
of intent. The irrelevance of the intent of the voters, on the 
brink of transforming themselves into a local government, goes 
unexplained, as does the newly formed government's own raison 
d'etre. 

Had the Court eschewed the intent standard, and instead de­
fined state "establishments" of religion according to the function­
alist test of neutrality of effect, the irrelevance of these factors 
would be understandable. But under a functionalist analysis, a 
court might be compelled to strike down general, as well as spe­
cial, legislation that "effectively guarantees a religious communi­
ty's control and operation of a unit of government." 48 The intent 
test in Kiryasjoelfunctioned simultaneously (1) to allow the Court 
to condemn the special act exclusively benefiting the Satmar com­
munity ( despite the absence of an explicit religious classification), 
and (2) to leave the way open for the state to permit all subgroups 
meeting certain technical requirements to form their own local 
governments and public schools, even if this would have the effect 
of creating as much of an actual "fusion" of religious and political 
authority as in the first case. 

However, the neutrality of intent test alone does not suffice to 
create the situation in which religious and antireligious groups 
can actually govern themselves in furtherance of their aims. Even 
if the formation of a governmental entity in a particular area 
is approved, its actions are still subject to the requirements of 
constitutional and statutory law, including the establishment 
clause, the free exercise clause, various antidiscrimination provis­
ions, and state laws that require democratic procedures to be 
followed in local governance. Furthermore, a homogeneous popu­
lation, sufficient to meet the technical size requirements for incor­
poration and to continue to control local democratic politics, 
cannot be secured in the absence of other legal mechanisms. 

These other mechanisms are the subject of the remainder of 
part II. 
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B. The Religious-Secular Distinction 

Even if an effect standard were followed, it would still be open to 
question whether allowing the formation of a school district ( or a 
village), which is "coterminous with the boundaries of an insular 
religious community and . . . controlled by members of that 
sect," 49 has the effect of delegating the authority to operate an 
agency of government to a religious group. By the same token, 
under an intent standard, even if the state's intent to delegate 
authority to the Satmar community is established, the question 
remains whether the resulting government is a religious one. Both 
of these questions hinge not on the intentions of the state (in 
authorizing the establishment of a local government) but rather, 
on the intentions-or better, the Junctions-of the governmental 
entity that is created. In particular, the answers to these questions 
hinge on whether the functions of the school district or village 
are deemed to be religious or secular. 

The courts have employed the distinction between religious 
and secular functions in a variety of contexts. For example, a 
religious group's activities do not merit protection from govern­
mental interference under the free exercise clause unless they are 
actually religious activities. (Presumptively, not all of a religious 
group's activities are religious activities.) On the other hand, 
governmental actions, like the sponsorship of public Christmas 
displays, are not deemed to violate the establishment clause unless 
their content is actually religious, as opposed to merely "cultural." 

The chief problem with the distinction between the secular 
and the religious is knowing where draw to the line. In part, this 
results from the fact that different religious worldviews contain 
different conceptions of the content of the sacred and the secular, 
and of the boundary line between them. At the extreme, some 
religions draw no such distinction at all. According to such holis­
tic religions, religion is not confined to activities such as prayer 
and church attendance; nor does it consist primarily in the con­
science of the believer. Rather, it suffuses an entire way of life 
(thus obliterating the distinction between religion and culture.) 50 

Differing conceptions of the religious and the secular give rise 
to various problems. First, there is the risk of religious bias on the 
part of a judge whose job it is to apply the distinction. Domains 
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that one party sincerely believes to be invested with religious 
meaning may go unprotected, as a result of either outright ani­
mosity or simple obtuseness toward particular religious beliefs or 
parties. 

Another problem is that even judges who are not prejudiced 
may nevertheless fail to properly discern the character of particu­
lar practices or beliefs. In part, this turns on issues of credibility. 
Religious parties have an incentive to be tactical, to characterize 
either their own practices or those of the government in a way 
that conduces to the desired legal result. Judges must therefore 
make determinations about the parties' personal sincerity, while 
simultaneously trying to make sense of the belief system which 
they represent. 

But differing characterizations of the secular as opposed to 
religious nature of an activity or domain do not always ( or even 
usually) reflect insincerity. They may instead reflect the inherent 
subjectivity and consequent malleability of those characteriza­
tions. For the question of whether something is religious or secu­
lar is not an objective matter but is itself entirely a matter of 

. subjective belief-and beliefs will inevitably differ. 51 (Thus, a 
creche, for example, really "is" nothing more than a secular, 
cultural display to one person, and really "is" a religious spectacle 
to another). Furthermore, the same activity may serve both reli­
gious and secular functions simultaneously, or (what is the same 
thing) may come to be (sincerely) seen as doing so. Finally, the 

' beliefs of individuals and groups regarding these matters are 
never static. Beliefs evolve, with the result that certain kinds of 
activities formerly regarded as secular become invested, by tradi­
tion, with religious significance. Conversely, activities that used to 
form part of a seamless web of religious life become separated 
from their religious significance (as has happened, for many peo­
ple, with the institution of Saturdays or Sundays as work-free 
days). Changes occur not only in views about the character of a 
particular thing (i.e., whether it is religious or secular), but also 
in general views about the nature of the sacred and secular realms 
(i.e., what is religious and secular?). At any given point in time, 
the terms secular and religious are likely to bear more than one 
meaning even within a single conceptual or cultural framework. 
Consequently, sincere differences in views about whether a given 
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thing is secular or religious will obtain between different groups, 
between different members of the same group, and even within 
the mind of one individual. 

The inherently subjective nature of the religious-secular charac­
terization, and the difficulties of judgment that this creates, are 
well illustrated in the case of Kiryas Joel. The proponents of the 
Hasidic school district were at pains to characterize the school's 
functions as cultural and secular, rather than religious. Accord­
ingly, they emphasized facts such as the following: 

The school under scrutiny is a public school specifically designed 
to provide a public secular education to handicapped students. 
The superintendent, who is not Hasidic, is a 20-year veteran of the 
New York City public school system, with expertise in the area of 
bilingual, bicultural, special education. The teachers and therapists 
at the school all live outside the village of Kiryas Joel. While the 
village's private schools are profoundly religious and strictly segre­
gated by sex, classes at the public school are co-ed and the curricu­
lum secular. The school building has the bland appearance of a 
public school, unadorned by religious symbols or markings; and 
the school complies with the laws and regulations governing all 
other New York State public schools.52 

In the same vein, proponents argued that the school was estab­
lished to accommodate the cultural and psychological, not the 
religious needs, of members of the Hasidic community. They 
asserted that the goal was to spare disabled Satmar children the 
"emotional trauma" they suffered in the regional public schools 
from the "additional handicap of cultural distinctiveness." 53 In 
this view, Yiddish, the spoken language of the Satmar community, 
serves the psychological, cultural, and basic educational goals 
generally associated with bilingual education rather than religious 
ends. So, too, being in the exclusive company of Hasidic children 
serves the end of creating a comfortable psychological and cul­
tural learning environment, as opposed to a religious one. 

Of course, there are counterarguments. Consider the character 
of Yiddish as a medium of instruction within the framework of the 
Hasidic worldview. In the world of Eastern European Jewry, 
whence the Satmars emanated, Yiddish was historically used, and 
consciously regarded, as a religiously suffused language. Although 
(and in part, because) Hebrew was always recognized as the sacred 
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language, Yiddish is the language in which discourse about the 
fundamental sacred texts is characteristically conducted. Not 
knowing Yiddish implies being cut off from this religious dis­
course. Accordingly, Yiddish instruction might well be regarded 
as religious rather than-or at least in addition to-secular in 
character. 

A more sweeping refutation of the Satmar's characterization of 
their "secular" school stems from the holistic conception of reli­
gion embraced by Hasidic Judaism from its inception in the radi­
cal antielitist and antitextualist ideas of its nineteenth-century 
founder, the "Baal Shem Tov." Hasidism is a prime example of the 
holistic type of religion, which subscribes to the doctrine that 
religion pervades all of life. It was based on a rejection of the idea 
that religion consists exclusively, or even primarily, in the study of 
the sacred texts, an activity which was inevitably confined to a 
small rabbinic elite. Instead, Hasidism was born proclaiming that 
religion was everywhere, even-or especially-in the most mun­
dane activities. According to this view, it makes no sense to refer 
to anything as "religious rather than secular." The conventional 
distinction between the religious and the secular realms is not a 
part of the Hasidic conceptual vocabulary. 54 

The Satmars' willingness to describe their public school in 
secular terms therefore creates a puzzle, to which several solutions 
may be offered. One possibility is that their description of the 
functions of their public institutions is strategic and insincere. 
According to the most cynical take on the Satmars of Kiryas 
Joel, they molded the curriculum of the school to omit the most 
obviously "religious" aspects of instruction in order to obtain legal 
certification, and they will covertly supply religious instruction 
to the fullest extent possible. Even if they adhere to the stated 
curriculum and announced structure of the school, these things 
are themselves suffused with religious meaning (for them) be­
cause, according to their religious doctrine, everything is. To deny 
this is merely a cynical move on the Satmars' part. 

This understanding is not implausible, but it poses several 
difficulties and, in any event, is hardly the only plausible view. The 
most fundamental issue posed by this understanding is whether 
the religious party's view of the secular-religious characterization 
(supposing we know what it is) should be entirely controlling of 
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the analysis of legal controversies. To recognize that the character­
ization (secular versus religious) is intrinsically subjective does not 
determine whose characterization should control. The religious 
party's perceptions are surely relevant, but it is far from clear that 
its perspective should be dispositive of legal questions. Consider 
the consequences of settling all free exercise and establishment 
clause cases on the basis of the holistic religious view, which denies 
the existence of a secular realm, separate and apart from the 
religious. According to such a view, no government benefit-no 
public education, no social security payment, no tax subsidy, no 
access to a public park-could ever be granted to an adherent of 
such a religious doctrine without implicating the establishment 
clause. No government action could even occur without being 
laden with religious significance (in the eyes of adherents of such 
views). But it seems outlandish for the state to regard all of its 
activities as "religious" just because a religious subgroup does.55 

This suggests the need for some "objective" test of secular versus 
religious content-objective in the sense of being independent of 
any particular religious party's view (but not in the sense of being 
independent of anybody's view). 

The dominant political and religious traditions in this country 
deny the holistic view, and assert a clear distinction between the 
religious and secular. If members of a subgroup, such as the 
Hasidim, adopt the dominant position, it need not be regarded as 
feigned. They may have come to absorb the dominant view.56 And 
even if the Satmars continue to view all of life, or all of their own 
activities, as religious in some sense, that does not imply that the 
conventional distinction between the secular and the religious 
holds no sensible meaning for them. If they conform to the 
convention-if they play by the ordinary rules of the game and 
shear off the conventionally religious content from their public 
institutions-why should they be denied the legal protections 
and licenses that ordinarily accompany it? 

Many questions have been raised here regarding the sincerity 
of the claims of religious believers, the nature of the beliefs of 
different religious subcultures, and the moral and political rele­
vance of competing beliefs about the religious-secular distinction, 
none of which seem very well suited to judicial resolution. But 
courts are called on to supply answers to these kinds of questions 
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all the time. This may explain their attraction to another kind of 
formalism-a formalistic view of the religious-secular distinction 
itself. A consistent judicially applied division between secular and 
religious functions is not so much "objective" (except in the lim­
ited sense described above) as it is formalistic. It is formalistic in 
at least three senses. First, it does not necessarily match or get at 
the "real" religious meaning of the particular action that is being 
typed, if we understand that real meaning (in the manner of an 
anthropologist- or a realist) as consisting in the belief system of 
the religious party involved. This is particularly true since the 
content of the formalistic view employed by the courts is the polar 
opposite of the holistic view of religion. The view favored by the 
courts tends to restrict the category of the "religious" to things 
that touch directly on religious doctrines, theology, and the con­
science of the individual believer, and to exclude such things as 
the "national" or "ethnic" feelings of a religious group, or its 
social customs and political traditions. Such a formalistic view 
denies the religious significance of, say, the Christian traditions 
summoned up by Santa Claus or, in some circumstances, even a 
creche. Likewise, it exempts the pursuit of self-perpetuation by a 
religious group from the category of religious activities (in the 
absence of an identifiable religious law commanding that pur­
suit), and it permits viewing mundane activities (e.g., zoning) that 
result in excluding nonmembers as something other than strictly 
religious. 

Justifying religious exclusion as a secular activity also depends 
on a second formalistic aspect of the prevailing religious-secular 
distinction: the acceptance of post hoe rationalizations as reasons 
for state actions. So long as plausible reasons for a particular 
government action can be supplied, including the generic sort of 
reasons, such as "public health, safety, and welfare," that Judge 
Goettel invoked in Airmont, courts rarely insist on establishing that 
these reasons were actually what motivated the local government 
involved. Longstanding principles of judicial deference to local 
government permit their actions to be justified retroactively­
which casts the pious references to government "intent" in an 
interesting light. 

It was precisely this sort of post hoe reasoning that enabled Judge 
Goettel to deny that the Village of Airmont was anti-Semitic, 
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even though it was undeniably formed in order to minimize the 
presence and influence of Orthodox Jews. Judge Goettel noted 
that, despite palpable tensions between the Orthodox inhabitants 
and the Village leaders, Orthodox families and developments 
were included within the village boundaries. Furthermore, the 
Village had not yet taken any specific "actions against residential 
synagogues or [done] anything else which has an adverse effect 
on the availability of housing for Orthodox or Hasidic Jews" 57-

although leaders had early on announced their intention not to 
permit deviations from the old zoning code. In the absence of any 
specific projects being derailed, Judge Goettel found that the 
argument against the village boiled down to the complaint "that it 
was conceived in sin and cannot escape the taint of its illegitimate 
birth." 58 In other words, the problem was precisely the intent, or 
animating spirit, behind the formation of the village. But this the 
court clearly separated from actual official actions and discarded 
as legally irrelevant. Judge Goettel expressly stated that whether 
future village actions adverse to the interests of its Orthodox 
inhabitants would be deemed to be discriminatory "does not de­
pend on 'motivation ' ; it depends on the nature of defendants' 
[village officials'] conduct." 59 

The willingness to accept post hoe general rationalizations for 
offical action, and the indifference to the "real" meaning of a 
challenged action within the framework of a particular belief 
system are two marks of the judiciary's formalistic approach to the 
religious-secular distinction . The prevailing distinction between 
secular and religious functions is also formalistic in a third way. 
Simply by virtue of its being a bright-line, categorical distinction, 
it supplies the formal qualities of an easily applicable, predictable, 
formally realizable rule, as opposed to a fuzzy standard.60 This, 
rather than its intrinsic cultural and religious bias, may be the 
chief attraction of the distinction. After all, the cases of Airmont 
and Kiryas Joel bear out the possibility that the distinction can be 
biased in Javor of a religiously exclusive subcommunity in so far as 
it helps it to escape having its institutions characterized as reli­
gious or antireligious, and hence in violation of the law. 

The question remains how such a community assembles itself 
and acquires the political power, which requires legitimation, in 
the first place. How did the villages of Airmont and Kiryas Joel 
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come to be, and what role did state action play in their formation? 
More pointedly, does the state bear responsibility for the exclu­
sionary forms that both villages assumed? 61 If so, what legal princi­
ples excuse that role from judicial condemnation under statutory 
or constitutional antidiscrimination and antiestablishment laws? 
To understand the answers to these questions, we must turn to 
our next distinction, the third legal formalism responsible for the 
Airmont and Kiryas Joel results. 

C. The Public-Private Distinction 

Villages, like all local governments, are territorially defined units. 
According to New York state law, any territorially defined popula­
tion can incorporate itself as a separate political jurisdiction so 
long as it meets certain minimal population and procedural re­
quirements. 62 Therefore, some form of territorial control over 
contiguous plots of land had to be exercised by the Satmars in 
order for them to assume the position of a homogeneous popula­
tion that could then secede and establish its own local govern­
ment. That preceding form of territorial control was, of course, 
private property. 

Had the Satmars been scattered, they never could have estab­
lished the Village of Kiryas Joel in the first place. The prerequisite 
of residing in a contiguous set of lots could have been gradually 
assembled though the piecemeal acquisition of numerous sepa­
rate properties; or though the development of subdivisions, 
bound by restrictive covenants, like Ramapo's "Torah Commu­
nity" real estate developments, sold exclusively to members of the 
group; or even through the establishment of communally or 
jointly owned property.63 But somehow or other a Satmar pres­
ence had to be established through the customary forms of buying 
and renting private property before the Satmars could stand in 
the position of residents of a territorially defined area, eligible to 
petition for village incorporation. 

What prevents non-Satmars from living in Kiryas Joel and at­
tending its public school? Not-or not formally-the exercise of 
formal village or district regulatory powers. There is no explicit 
"zoning out" of non-Satmars, and any such attempt would most 
surely be struck down by the courts as illegal discriminatory state 
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action. 64 Likewise, the school district's mandate is to serve all of 
the children within its boundaries, without reference to religion 
as a criterion of eligibility. The school district and the Village are 
both regarded as subdivisions of the state and cannot deliberately 
exclude non-Satmars if they want to. True, the zoning power could 
be, and arguably is, used to exclude non-Satmars indirectly, by 
virtue of permitting types of housing to which Satmars are at­
tracted and others are averse. Similarly, the school district's use of 
Yiddish as the official language of instruction, and admission of 
other Hasidic children from outside the Village is hardly a lure to 
most non-Hasidic families. But the uniform filtering out of non­
Satmars, some of whom might be attracted to the area's less 
costly, multifamily housing, could be achieved only at the level of 
nongovernmental actions regarding the disposition of each piece 
of property. 

The existence of Kiryas Joel as a homogeneous, exclusive, reli­
gious community depends crucially on the exercise of private 
rights, on the rights of private property and contract, by which 
real estate is obtained and controlled, and also on the rights 
of "family privacy" and private education, broadly construed to 
encompass the informal processes of enculturation as well as the 
formal education that is conducted by private educational and 
religious institutions. In the realm demarcated as private, families 
and educational institutions play a pivotal role in shaping the 
development of beliefs, preferences, and values. Such private 
forces are deeply embedded in, and strongly protected by, our 
system of law. Little controversy attends the reigning view that the 
constitution implicitly protects a "right of family privacy," which 
confers upon parents the authority to direct the upbringing of the 
children "under their control," including the authority to send 
their children to private and parochial schools, and more gener­
ally, to submit their children to a religious (or nonreligious) 
upbringing of their choosing.65 It practically goes without saying 
that the Satmars' collective "choice" to live together, to form a 
community of shared practices, customs, and language, to wor­
ship and congregate in a particular manner, and to lead their 
distinctive way of life, was largely a product of their upbringing. 
Likewise, the continuation of this way of life and system of belief 
will depend, crucially, on their children's education and upbring-
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ing. For most of their children, this is to be achieved by sending 
them to private, religious schools. But for the disabled children in 
the Satmar community, the cost of special needs education is 
prohibitive in the absence of governmental subsidies-hence, the 
importance of their own public schools. 

The centrality of the three pillars of private power enumerated 
above-property, family, and education (broadly construed)-is 
highlighted in the treatment of the few members of the Satmar 
community who dared to object to the leadership's stand on 
various issues, including the establishment of a separate public 
school. The community disciplined the dissenters with social shun­
ning, and by denying them access to the village cemetery and 
private places of worship. 66 Though these sanctions were not 
enforced at law, they were powerful nonetheless. But their efficacy 
depends jointly on the disciplined members' ongoing desire to 
participate in the community's prescribed cultural practices (a 
desire shaped by their acquired beliefs), and on the property 
rights in the cemetery and houses of worship, which gave the 
communal leaders (in their private capacity) the power of exclu­
sion. Communal leaders may have even greater punitive powers at 
their disposal if the members' real estate is in fact subjected to the 
sorts of restrictive covenants and servitudes that commonly bind 
private property associations, which exercise significant control 
over the membership and the members' behavior. 

The binding nature of these controls may explain why, though 
the Satmar community has been fractious, internal dissent was not 
expressed in the courts of law. The question is whether these 
controls are coercive, or invasive of individual autonomy, even 
though they result from the exercise of private individual rights. 
If so, the proposition that nonvoluntaristic communities are de­
stroyed by the legal bifurcation between public and private realms 
would seem to be undermined. Beyond that, the public-private 
distinction would seem effectively to undo itself by justifying the 
creation and control of (public) local government institutions by 
a (private) "autonomy-rejecting" subcommunity.67 

The questions raised here are precisely those upon which the 
original legal realist attack on legal formalism first focused. Ac­
cording to the familiar realist critique, the exercise of private 
rights involves the exercise of power, and not always the exercise 
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of free choice. Progressives and legal realists focused in particular 
on relations of unequal wealth and property, which, they held, 
transformed contractual relations, such as those between em­
ployer and employee, into coercive ones. More generally, they 
insisted that the reality of private power relations can negate 
the voluntariness of nominally consensual arrangements. To deny 
this-to accept the exercise of private rights at face value as a 
voluntary act-is, in the realist view, the hollowest formalism, or 
as Felix Cohen put it, "transcendental nonsense." 68 

Though always controversial, this realist critique of the conven­
tional distinction between private and state action was incorpo­
rated into several important legal decisions. In Marsh v. Alabama, 
the Supreme Court subjected a company town to the govern­
ment's first amendment obligation to allow religious proselytizers 
access to its "public" spaces, despite the technicality that the entire 
town was privately owned. 69 And in Shelley v. Kraemer, the Supreme 
Court held that the judicial enforcement of a neighborhood 
scheme of racially restrictive covenants violates the state's obliga­
tion to provide equal protection of the law to all citizens regard­
less of race, notwithstanding that covenants arise out of the exer­
cise of individual property-owners' rights. 70 In both cases, the 
underlying rationale was that the private entities and actions 
involved were "functionally equivalent" to public ones. 

In contrast to a formalist style of analysis, this version of func­
tionalism focuses on the actual effects on people of an action, 
regardless of its formal status as private or public. In this respect, 
it is similar to the functionalist effect test, which vies with the 
intent test as a standard for evaluating the constitutionality of 
state action. But unlike the effect test considered above, this 
version of functionalism is not concerned with the question 
whether action attributed to the state comports with constitu­
tional standards of neutrality, but rather, with the prior question 
of establishing what counts as "state action." With regard to this 
question, legal realism assimilates private rights to public author­
ity both by recognizing that regulative or coercive effects can 
occur in the private realm, and by revealing that in some cases, 
public action may actually be involved in, or responsible for, 
private action, and vice versa. 

As is well known, the realist critique of the public-private dis-
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tinction has, since its inception, occupied a curious position in 
the law: simultaneously affirmed as the most banal truism and 
subject to unrelenting attack. The Supreme Court has refused to 
apply the reasoning of Shelley and Marsh v. Alabama in numerous 
cases, insisting instead that the line between "state action" and 
private rights must be defended. 71 Yet it also refuses to overturn 
these holdings. So there they remain, along with other accepted 
doctrines based on the premises of legal realism. In the absence 
of a willingness to completely disgorge them, these lumps of 
realist reasoning continue to inform analysis of private rights, as 
can be seen seen in the arguments of the parties opposing the 
Kiryas Joel school district, and, more dimly, in Justice Souter's 
crypto-functionalist rhetoric. The repeated assertions that the stat­
ute creating the district "was tantamount to" delegating public 
authority to a religious community in fact bear two different 
meanings. The first, considered in section A, amounts to the claim 
that the state intended to bestow its authority upon the religious 
community but disguised its intentions in nonexplicit language. 
Such an intention in and of itself violates the requirement of the 
establishment clause that the state be impartial vis-a-vis religious 
and nonreligious groups. But, as we have seen, this defect is easily 
remedied by the passage of general legislation that enables all 
communities to form school districts, regardless of their religious 
character. 

Such general legislation fails to cure the defect posited in the 
second understanding of the allegation that the statute "effec­
tively" empowers a religious community to rule. This is the essen­
tially realist charge that the legislation has the effect of empow­
ering a religious community, as such.72 Since the realist concern 
is with the effect, regardless of legislative intention, it is just as 
applicable to the general as to the special legislation. The fact that 
the Satmar community is not singled out for special treatment is 
irrelevant to the question of whether the community comes in 
fact to exercise official, regulatory powers. What is relevant to that 
charge is the underlying arrangement of private power within the 
community. Were it not the case that the public and private 
leadership were virtually interchangeable; that all property was 
held by members of the Satmar community; that the members 
were subject to very powerful forces of socialization and regula-
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tion within the community-then drawing local government 
boundaries around the community would not necessarily have the 
practical effect of empowering the religious community as such. 
Yet, given these factual conditions, that is precisely the effect of 
the general legislation under which the Village and school district 
of Kiryas Joel are now incorporated, no less than of the special 
legislation struck down by the Supreme Court. 

The fact that the Supreme Court favored the first meaning of 
the functionalist allegation over the second is a sign of the as­
cendance of formalist over realist reasoning. The Court ultimately 
ignored the realist concern about practical effects and instead 
focused on what I earlier called a "crypto-functionalist" concern 
with non-express intent on the part of the legislature. In rejecting 
the effect standard of neutrality for purposes of evaluating the 
legitimacy of local governments under the establishment clause, 
the Supreme Court signaled its ongoing commitment to the for­
malist distinction between private and public action. From this 
perspective, the fact that only Satmars live in Kiryas Joel is an 
artifact, not of coercion or state action, but of the private prefer­
ences of Satmars and non-Satmars, respectively, to live with their 
own kind. 

The case for the constitutional relevance of the underlying 
private preferences and arrangements would have been stronger 
if attention were paid to the existence of mechanisms of collective 
control within (and without) the Satmar community-in other 
words, if the realist critique of economic relations (and the realist 
effect standard of neutrality) were applied to the relations of 
cultural community. Conversely, the most powerful case for the 
autonomy of subcommunities would be one that directly defends 
their internal power structure and regulatory mechanisms. Yet, 
strangely, both sides of the liberal-communitarian debate have 
shied away from the realist critique that exposes the internal 
political structure and power relations within private groups. Re­
flecting the widening gap between the politics of class and the 
politics of identity, communitarians typically eschew the realist 
critique of liberalism's actual coercive effects in favor of the view 
that liberalism achieves what it purports to: namely, the enforce­
ment of voluntary relations and individual choice in the private 
realm. That, after all, is the favorite target of the communitarian 
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critique, which vanishes if the realist critique of private power is 
accepted. On the other hand, defenders of liberalism also tend to 
refrain from staking their case on the (for them) normatively 
unattractive proposition that liberalism actually countenances in­
voluntary relations and collective coercion in the private realm. 73 

Yet, though both liberals and communitarians shy away from it, 
the realist understanding of the power of private property and 
other nominally voluntary relations is, as we have seen, highly 
germane to the case of Kiryas Joel. Private property, the family, and 
private educational institutions were the three pillars of legally 
protected private power that enabled Kiryas Joel to found and 
sustain itself as a strong, nonvoluntaristic community. 

Airmont is a less clear-cut case. Judge Goettel expressly found 
that the Village was not exercising its formal, regulatory powers 
against the Jewish community, and that members of the Orthodox 
and Hasidic communities were (so far) able to own and develop 
property in the area, and to establish and attend synagogues. He 
drew no inferences from these private arrangements other than 
that official acts of discrimination were absent, thereby displaying 
his affinity for the formalist style of analysis. He also exhibited the 
formalist's disinterest in the actions and motivations of private 
citizens in his peremptory dismissal of the relevance of the argu­
ment that the village was "conceived in sin." What would Airmont 
have looked like in a realist framework of analysis? Unlike the 
Village of Kiryas Joel, in which property-ownership, residence, 
and consequently, political influence are entirely Satmar-domi­
nated, and in which the community is holistic, pervasively regu­
lated and strongly prescriptive, the situation in Airmont is less 
sharply defined. Orthodox and Hasidic Jews were deliberately 
made a minority, but they do own some property, and it remains 
hazy how much property-ownership (from a realist perspective) is 
enough to rebut a charge that their options are unacceptably 
restricted. The remaining property is held by a loose collection of 
individual families, among whom the resistance to letting it into 
the hands of Orthodox Jews varies. How strong (and how orga­
nized) must the collective resistance be to support a Shelley v. 
Kraeme'F-style charge of exclusion? The non-Orthodox residents 
are not a tight-knit community-do they share enough of a bond 
to support the characterization of an exclusive group? The realist 
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alternative to formalist reasoning supplies no certain answers to 
these questions; it only points to their relevance. 

What is certain is that the majority of Airmont residents' aver­
sion to the traditional Jewish way of life is as much a product of 
their upbringing as the Satmars' way of life is a product of theirs. 
The difference is only that one upbringing reflects the values of a 
tight-knit, insular, prescriptive group, the other, the values of a 
diffuse, atomized, modern, "liberal" society. In the end, a realist 
analysis may simply reveal that a strong community imposes 
stronger private controls on individuals than a weak one does. 
This may seem the sheerest tautology. But if so, it is a tautology 
that contradicts the truism that strong, nonvoluntaristic commu­
nities dissolve under the legally enforced division between public 
and private realms. The realist critique breaks through that tru­
ism; the formalist distinction between public and private action 
reinstalls it. The courts' preference for the latter is indispensable 
to their justification of general enabling laws, under which reli­
giously exclusive local governments, like Airmont and Kiryas Joel, 
can be formed. The public-private distinction underwrites the 
very idea that these governments ''.just happen" to contain particu­
lar groups, and that they therefore bear no responsibility for the 
exclusion of outsiders from their borders. 

D. The General-Particular Distinction 

The three preceding formalisms aggressively defend bright-line 
distinctions from erosion by their corresponding antiformalist 
(realist) critiques. Together, they create and legitimate the legal 
resources by which strong communities, including non-voluntaris­
tic ones like the community of Kiryas Joel, can arise in the private 
realm and in turn capture (or create) local public institutions. 
Under a formalist analysis, this phenemonon is legitimate when 
(1) the mechanisms of exclusion are formally private (the public­
private distinction); (2) the mechanisms of government serve 
secular, not religious ends (the religious-secular distinction); and 
(3) the mechanisms of government are available on a "general" a~ 
opposed to a "special" basis (which is determined in part on the 
basis of the intent-effect distinction). Even when (1) and (2) 
obtain, the law will regard the delegation of governmental author-
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ity to a religiously exclusive group as illegitimate if it has been 
authorized on a "special," i.e., group-specific basis (as in the case 
of Kiryas Joel}. 

Proposition (3) entails a fourth formalism, which pertains to 
the distinction between the general and the specific itself. This 
formalism differs from the others in two respects. First, the quality 
of generality versus specificity is not necessarily social in content, 
whereas the other qualities (intentionality versus effect, regardless 
of intent; religion versus secularism; public versus private) are. 
Generality and specificity are inherently formal characteristics. 
Consequently, the antiformalistic view of the distinction between 
generality and particularism does not dissolve the contrast, but 
rather, reconceives it. The realist critique blurs the distinction 
between public and private actions; it deconstructs the idea of the 
secular as opposed to the religious; it substitutes the functionalist 
test of neutrality of effect for the standard of neutrality of intent. 
But a realist view of generality and particularity preserves the 
distinction between them, even while it rejects a formalistic con­
ception of what that distinction consists in. 

These statements are themselves thus far utterly formal and in 
need of substantive content. Fortunately, an indication of the 
content of the formalistic view is at hand in an essay by the 
constitutional scholar Michael W. McConnell. More fortunately 
still, McConnell developed this conception as part of a vision of 
"multicultural" public education. In this vision: 

each school could teach from a coherent moral-cultural perspec­
tive-one that is chosen by its student body. Of course, educational 
choice is risky. It runs the risk that some will choose a moral 
education that is pernicious, and that many will choose ethnically 
and religiously particularistic alternatives that might exacerbate 
already-dangerous divisions. I suspect these fears are overblown, 
however, just as the similar fears of religious pluralism were over­
blown in the eighteenth century. With parents making the deci­
sions, how likely is it that many will choose alternatives that are 
demonstrably worse than the results of the present system? 74 

This passage adumbrates the view implicitly adopted by the 
Supreme Court in Kiryas Joel. As McConnell notes, there are two 
different ways of understanding and implementing the call for 
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multiculturalism in public education. In one, multiculturalism is 
opposed to particularism or cultural bias, and consists in incorpo­
rating all subcultures in one common (general) culture and cur­
riculum, which is then made available to all. The other version, 
endorsed by McConnell, "comes from those who deny the very 
desirability of a common curriculum and advocate a pluralistic 
system of schools dedicated to particular, and particularistic, tradi­
tions." 7,; In this "more radical" view, the nondiscriminatory treat­
ment of different cultural group consists not in overcoming particu­
larism, but rather, in giving each group an equal right to be 
particularistic. Generality (nondiscrimination) and particularism 
thus ironically converge. 

This definition of generality is formalistic from the standpoint 
of the competing view,76 according to which particularism consists 
in the advancement of the values and objectives of one particular 
group to the exclusion of others. Members of a particularistic 
culture or political system have loyalties and obligations to one 
another, and to the shared heritage and projected future of their 
group. A political system is particularistic precisely in so far as it 
represents a culturally specific belief system, including its concep­
tion of morality, its social and political norms, and its criteria of 
membership. Often, such a political system will make symbolic 
references to the "imagined history" of the nation or cultural 
group which it represents. Particularistic groups also tend to im­
pose more far-reaching restrictions and obligations on individual 
members than the merely "negative" duty to leave other individu­
als alone. By enforcing such obligations, by promoting its own 
values and culture, a particularistic group excludes (or is at least 
biased against) competing cultural value systems. 

By contrast, a political system is nonparticularistic in so far as it 
refrains from exclusion and bias against competing values, cul­
tures, and beliefs. Such a system is inclusive rather than exclusive, 
internally pluralistic rather than one of a number of diverse (but 
internally homogeneous) separatist islands of cultural autonomy. 
From the standpoint of this conception of particularism, McCon­
nell's "radical'· vision is formalistic because it allows exclusionary, 
particularistic politics to proceed unchecked, within each group's 
separate sphere, so long as each group has an equal opportunity 
to establish a particularistic political sphere of its own. 
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The formalistic distinction between particularistic and nonpar­
ticularistic political regimes functions similarly to the public-pri­
vate distinction. Both serve to shift responsibility for exclusionary 
regulation away from judicially cognizable "state actors." Both 
thus deny the reality that the observable pheonomenon of social 
exclusion is a function of state-backed coercive regulations. The 
public-private distinction locates the mechanism for excluding 
outsiders from local government boundaries in a multitude of 
private, voluntary acts and preferences, for which the state bears 
no responsibility. The formalistic version of the general-particular­
istic distinction shifts responsibility away from the state to a multi­
tude of local political communities. Though such local communi­
ties are formally public entities, the formalistic distinction acts, as 
it were, as a moral solvent, dissolving each local government's 
responsibility for enacting particularistic regulation into a larger 
political universe. Such is the salt-water alchemy of the formalistic 
view of general and particular. 77 

The contrast between formalistic and substantive views of the 
general-particular distinction is familiar to us from another con­
text-the doctrine of "separate but equal" racial spheres. Like 
the controversy over the competing intent and effect tests of 
governmental neutrality, the conflict over the compatibility of 
separatism with equality developed in the context of race relations 
and the jurisprudence of the equal protection clause. In this 
setting, the doctrine of separate but equal was denounced as a 
specious formalism in a line of cases that culminated in the 1954 
school desegregation decision Brown v. Board of Education. The 
unanimous Supreme Court decision, holding that racially segre­
gated public schools are unconstitutional, was firmly ( or unfirmly, 
as critics would have it) based on antiformalistic reasoning, the 
hallmark of which, as we have seen, is a concern with actual 
effects. According to the Brown analysis, racially segreated educa­
tion is "inherently" unequal because of its inevitably stigmatizing 
"effect" upon "Negro" children. 78 The Court rejected the proposi­
tion that separatism could be reconciled with equality-that par­
ticularism could be reconciled with generality or neutrality-as a 
hollow formalism that ignores, masks, and ultimately justifies the 
real, pernicious psychological and social effects of segregation. 79 

Since Brown v. Board was decided, there has been a steady 
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stream of criticism against the integrationist philosophy upon 
which it is based. Black nationalists, resurgent white supremacists, 
and, increasingly, the moderate middle (white and black) have 
questioned the wisdom of rejecting the doctrine of separate but 
equal. Thus, McConnell has good reason to refer to the espousal 
of a version of this doctrine as a "radical" position, but could also, 
with equal accuracy, call it a conservative position. The interesting 
question, for our purposes, is in what sense we might regard it (as 
McConnell does) as a liberal position. 

This is the matter to be considered in the final part of this 
essay. But before proceeding, it may be useful to take stock and 
review the role played by all four of our formalist doctrines in 
justifying the results of Airmont and KiryasJoel. 

The formalistic version of the general-particular distinction 
completes that justification in the following fashion. Religiously 
exclusive communities (i.e., communities that exclude a certain 
religion or religions or communities that include only one reli­
gion) can legally create or control their own local public institu­
tions, such as villages and school districts, when (1) the mecha­
nisms whereby the exclusivity of the community is maintained are 
formally private ( the public-private distinction); (2) the public 
regulations serve secular, not religious ends (the religious-secular 
distinction); (3) the group is effectively, but not "intentionally," 
empowered to rule (the intent-effect distinction)-a condition 
which is interpreted in terms of ( 4): the authority to govern has 
been delegated to the group on a "general" rather than a "special" 
or group-specific basis (the formalistic general-particular distinc­
tion.) In other words, the state's effective political empowerment 
of a particular, religiously exclusive group is deemed to be unin­
tentional-even if the state is perfectly aware of the effect of its 
action, and even if the state in some sense "desires" that effect­
so long as the same opportunity is afforded to every group in 
the "same" situation (i.e., a sufficiently concentrated and sizable 
population, which votes democratically to form its own political 
institutions) . 

The formalistic distinction between specificity and generality 
functions as gloss on the meaning of the intent-effect distinction, 
and in doing so, explains two of our earlier puzzles. First, it 
explains the judges' lack of interest in the actual motives of the 
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local voters, of the founders of the local government, and of the 
local government itself, despite their professed interest in the 
state's intent. Notwithstanding the settled doctrine that local gov­
ernments are units of the state, the formalistic general-particular 
distinction holds in effect that the (self-) promotion of a local 
community is not an intention attributable to the state so long as 
every local community is given an equal opportunity to promote 
itself. In short, generalize the group right to self-rule, and it no 
longer counts as the sort of particularism which violates the legal 
constraints placed on "state action." 

Second, the formalistic distinction between general and partic­
ular gives content to the term "intent," which explains its devia­
tion in judicial usage from more commonsense notions of the 
term. Coupled with the formalistic general-particular distinction, 
as it was in Kiryas Joel, "intent" is revealed to be a term of art. We 
recall that in Airmont, Judge Goettel insisted that the discrimina­
tory nature of local government action "does not depend on 
'motivation'; it depends on the nature of defendants' conduct." 
Yet at the same time he hewed to an intent standard of discrimina­
tion, focusing on the government's "objectives." The apparent 
contradiction between following the intent test and rejecting the 
relevance of motivation is resolved when we realize that, for Goet­
tel, government "objectives" and government "conduct" are one 
and the same: to wit, actions, which are subject to post hoe rational­
izations based on their perceived effects. If Airmont's actions are 
consistent with advancing the general health and welfare of the 
local community, they will not be deemed to be discriminatory 
(regardless of the actual "motivations" of the founders or leaders 
of the new village). Similarly, according to the reasoning of Kiryas 
Joel, the state will not be deemed to have intended to promote the 
welfare of the Satmar community (in particular) so long as it can 
be seen to be advancing the welfare of the general (statewide) 
community. The fact that it only enacted general legislation after 
the Supreme Court invalidated the original special legislation, 
and that it did so specifically in order to enable the Satmar school 
district to continue to exist, is simply irrelevant to this formalistic 
definition of intent. 

The four formalisms listed above explain why general legisla­
tion empowering particularistic local communities is considered 
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constitutional, and why special legislation is not. They thereby 
explain the persistence of prescriptive-regulative communities in 
our legal order-a phenomenon whose existence contradicts the 
dire prognosis for non-voluntaristic communities posited by liber­
als and communitarians alike. But do they explain features of a 
liberal legal order? In order to answer this question, we must 
consider the relationship of each of our formalistic doctrines to 
the theory and principles of liberalism, a project which deserves 
far more expansive treatment than I can offer here. A brief 
consideration, however, may provide some tentative support for 
the thesis that these four formalistic doctrines are compatible 
with and expressive of contemporary liberal political thought. 

Ill. THE LIBERALISM IN FORMALISM (OR FORMALISM 

IN LIBERALISM) 

The relationship of liberalism to the four formalist doctrines 
analyzed above is of course a matter of interpretation. John Rawls 
and Joseph Raz are liberal theorists whose commonalities and 
differences, taken together, seem representative of contemporary 
liberal thought. Accordingly, an analysis of the place our four 
formalisms have in the work of Rawls and Raz may shed light on 
their more general place in liberalism. 

A. The Intent-Effect Distinction 

Rawls, in his latest book, expressly endorses the intent test and, in 
the quotation with which this essay began, rejects the effect test 
on the grounds of "impossibility" and "the facts of commonsense 
political sociology." Rawls summarizes his position: 

As a political conception for the basic structure justice as fairness 
[Rawls's proposed interpretation of liberalism] as a whole tries to 
provide common ground as the focus of an overlapping consensus. 
It also hopes to satisfy neutrality of aim in the sense that basic 
institutions and public policy are not to be designed to favor any 
particular comprehensive doctrine. Neutrality of effect or influ­
ence political liberalism abandons as impracticable, and since this 
idea is strongly suggested by the term itself, this is a reason for 
avoiding it.80 
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This epitaph for the effect test is followed by Rawls's observa­
tion, tucked in a footnote, that abandoning it may well allow us to 
justify a political environment that is hostile-in effect-to "reli­
gious sects that oppose the culture of the modern world." 81 He 
calls particular attention to the potential effects of liberalism on 
children's education and the possibility that "reasonable require­
ments for children's education" in a liberal regime may have 
"unavoidable" (negative) consequences for some groups. Rawls 
defines "reasonable" political requirements in terms of the con­
trast he asserts between "political" and "comprehensive" liberal­
ism. A "comprehensive liberal" education would actively "foster 
the values of autonomy and individuality as ideals to govern much 
if not all of life," an activity which obviously-and unacceptably, 
to Rawls-implies driving out competing value-systems. Rawls fa­
vors "political liberalism," which is ostensibly more modest be­
cause it is pluralistic and seeks to govern only the political realm, 
and not "all of life." Unlike a comprehensively liberal education, 
a "politically liberal" education requires only the knowledge that 
constitutional and civic rights, such as liberty of conscience, exist. 
But even a politically liberal education, Rawls concedes, may end 
up promoting values that touch on all of life-in effect. Thus, 
he grants that "requiring children to understand the political 
conception . . . is in effect, though not in intention, to educate 
them to a comprehensive liberal conception," at least "in the case 
of some." From his earlier forswearing of the effect test, it follows 
that this "unintended" effect is legitimate.82 

Rawls's discussion of neutrality is notable in one further re­
spect. While he rejects the principle of neutrality of effect, he 
accepts another definition of neutrality in addition to neutrality 
of intent. The second definition he endorses is a version of the 
equal opportunity principle for competing belief systems that we 
referred to above as the formalistic view of nonparticularism or 
generality. Rawls qualifies the principle to allow citizens an "equal 
opportunity" to advance only each "permissible" belief system,83 

but it remains a recognizable version of the principle that there 
should be equal opportunity for citizens to promote their varying 
particularistic beliefs. 

In Kiryas Joel and Airmont, the formalist standard of generality 
(equal-opportunity-for-particularism) combines with the intent 
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standard of neutrality to exonerate government of nonneutral 
intentions, and thus to legitimate its promotion of the objectives 
of particularistic, exclusive groups (so long as the opportunity for 
particularistic local government is apparently generalized). By 
contrast, for Rawls, the combination of the formalistic conception 
of nonparticularism with the intent standard serves to qualify the 
principle of equal opportunity for particularistic groups so as to 
permit the government to impose "unintended" obstacles to a 
group's effective implementation of its right to advance its con­
ception of the good. This difference reflects the fact that Rawls 
considers only the negative effects visited by liberal government 
on subgroups. But the cases of our two villages show that the 
effect of implementing these principles of liberal government can 
be advantageous for groups in some situations, as it was for the 
Satmar community in Kiryas Joel and the anti-Orthodox commu­
nity in Airmont, the consequences of which Rawls does not con­
sider. 

Joseph Raz rejects the intent test-but he does not adopt 
the competing effect test. Instead, Raz rejects all three of the 
conceptions of neutrality delineated above, making mincemeat of 
them by a series of reductios. 84 In his view, neutrality is a chimera 
best abandoned in favor of a principle of "pluralism," under 
which "it is the goal of all political action to enable individuals to 
pursue valid conceptions of the good and to discourage evil or 
empty ones." 85 As a perfectionist principle, Raz's pluralism per­
mits-nay, calls for-governmental action that will affect the 
viability of different belief systems differentially. The rationale for 
this is that to do otherwise "in practice would lead not merely to a 
political stand-off from support for valuable conceptions of the 
good. It would undermine the chances of survival of many cher­
ished aspects of culture." 86 In other words, some belief systems 
must be sacrificed in order to enable other (autonomy-promot­
ing) ones to survive. Neutrality of effect be damned! 

In sum, both Rawls and Raz emphatically reject the principle 
of neutrality of effect as a measure of legitimate government 
action, though only Rawls endorses the formalistic intent test. As 
for Raz, it is as if he unearthed the value-laden content lurking 
behind the intent test's value-neutral shell, and turned it into a 
substantive, nonformalistic virtue. In doing so, he underscores 
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contemporary liberalism's antipathy to the antiformalist principle 
of neutrality of effect. 

B. The Religious-Secular Distinction 

Neither Rawls nor Raz specifically addresses the secular-religious 
distinction. Yet each treats the problem of religious "sects" in a 
way that reflects an implicit belief in that distinction, and in the 
fundamental assumption that the political realm should be a 
secular one. 

For example, Rawls's notion of "comprehensive conceptions of 
the good" that are ruled out of bounds in the political sphere 
comprehends both nonreligious and religious philosophies of 
life, but it is religion that is his constant foil. 87 He repeatedly takes 
up the plight of "religious sects that oppose the culture of the 
modern world," a plight that he views as a consequence of the 
necessarily secular character of politics in a liberal regime. 

But to hold that politics should be secular presumes a defini­
tion of what religion is ( or at least what it is not). The holistic 
conception of religion, for example, is not available to Rawls 
because it denies the very possibility of a secular realm. Rawls's 
conception of religion resembles that of the courts. He invariably 
equates religion with theological doctrines of religious obligation, 
which bind the conscience of the individual believer. This doc­
trinal view of religion contrasts with a wider (more anthropologi­
cal or realist) view of religion that sees it as a web of social prac­
tices that includes bonds of cultural or political solidarity, that 
may or may not be expressed in a theology of divinely prescribed 
individual obligations, and that may or may not require the indi­
vidual to affirm a particular creed. Implicitly, Christianity (more 
specifically, Protestantism as it developed in the seventeenth cen­
tury) serves as Rawls's paradigm or "model case" of religion.88 

Insisting upon the necessity of liberty of conscience, he makes it 
clear that his conception accommodates only "religious doctrines 
with an account of free faith." He defends this restriction on the 
ground that he supposes "perhaps too optimistically-that, ex­
cept for certain kinds of fundamentalism, all the main historical 
religions admit of such an account." 89 Despite acknowledging the 
social dimension of religion, Rawls assumes a bifurcation between 
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the "nonpolitical" or private sphere of the individual conscience 
and the secular sphere of politics, and confines religion to the 
former. 

Raz also addresses the problem of "religious sects" along with 
"immigrant communities" and "indigenous peoples" as part of a 
brief consideration of the "troubling problem" of "the treatment 
of communities whose culture does not support autonomy." Un­
like Rawls, Raz adopts the wider anthropological/realist view of 
religion as a "culture," as opposed to the narrower, doctrinal 
conception of religion. This leads him to differ with Rawls over 
the treatment of autonomy-rejecting cultures and the problem of 
children's education. On the premise that some such cultures 
"enable members ... to have an adequate and satisfying life," 
Raz counsels tolerance for their "continued existence," and the 
protection of their "separate schools" from coercive interference 
by the state.90 Rawls's attitude is less forgiving. In his view, society 
owes no special treatment to people whose "preferences and 
tastes" are so different that they fail to be satisfied by the official 
arrangements of society. Instead, he suggests rather ominously, 
such deviations should be regarded as "a medical or psychiatric" 
condition and "treated accordingly." Reflecting his general reluc­
tance to conceptualize religion as a culture worthy of protection 
in its own right, he admonishes the reader that "we don't say that 
because the preferences arose from upbringing and not from 
choice that society owes us compensation. Rather, it is a normal 
part of being human to cope with the preferences our upbringing 
leaves us with." 91 

The differing attitudes toward culturally conditioned beliefs 
exhibited here by Raz and Rawls echo the sharp exchange of 
views between Justice Stevens and Justice Scalia in Kiryas Joel. 
For Stevens, who condemned the special legislation forming the 
Hasidic school district on broader grounds than the majority, the 
problem is that separate schooling "isolates" the children from 
exposure to diverse ways of life, and serves to "cement" their 
attachment to their parents' faith-terms that hint at the kind of 
pathology which Rawls seems to have in mind. As Scalia tartly 
responded, "so much for family values." 92 

But, as with their disagreement over the intent standard, Raz's 
apparent disagreement with Rawls over the nature and value of 
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religion is deceptive. In the end, both are profoundly ambivalent 
about the merits of the claims of illiberal religious groups to 
control the education of "their" children, and to govern them­
selves. Rawls in fact vacillates between the doctrinal and the cul­
tural conceptions of religion, and both Raz and Rawls vacillate 
over the fundamental issue of whether illiberal religious cultures 
deserve to be protected against the cultural influence of the lib­
eral state. Like Stevens, Raz recognizes that "[s] ince they insist on 
bringing up their children in their own ways they are, in the eyes 
of liberals like myself, harming them." Therefore, "people are 
justified in taking action to assimilate the minority group, at the 
cost of letting its culture die or at least be considerably changed 
by absorption." 93 On the other hand, Rawls is anxious to limit 
state incursions on religious autonomy-a value which, he recog­
nizes, protects associations and groups as well as individuals "all 
from one another." 94 Precisely because he does allow himself to 
recognize the cultural dimension of religion, he is content (in 
most cases) to wait out the gradual "adjustment or revision of 
comprehensive doctrines." He assumes that this is bound to occur 
because of the "looseness" and "slippage" he observes in our 
comprehensive views, and their adaptability to "shifting circum­
stances of time and place." 95 In short, like Raz, Rawls expects 
most religions (save for the obstinate "fundamentalist" ones) to 
assimilate the culture and political values of liberalism. 

Neither Raz nor Rawls exactly endorses a formalistic concep­
tion of the secular and religious realms and hence neither sup­
plies definitive proof that liberalism requires one. But their work 
is certainly redolent of such a distinction. The very notion, com­
mon to Raz and Rawls, that religious beliefs evolve as a result of 
mundane changes in external social and political circumstances 
bespeaks a fundamentally secular perspective from which the 
truth of any particular religious view, and the reality of its concep­
tion of divinity, are not denied-nor affirmed-but rather 
"bracketed." This mental operation of bracketing itself implies a 
bifurcation between secular and religious realms. 

This bifurcation is formalistic in the sense that it does not fully 
comprehend the experience of religions that extend beyond the 
doctrinal model of a system of beliefs (in divinely commanded 
duties) adopted by the freely confessing individual. It is less clear 
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whether it is formalistic in the sense, posited in our earlier discus­
sion, of making post hoe rationalizations of the secular character of 
governmental action; or in the third sense, also discussed above, 
of positing an impenetrable barrier or "bright line" between secu­
lar and religious realms. Perhaps the law requires more simplistic, 
air-tight categorical distinctions, and inclines more toward post hoe 
characterizations, than does the pure theory of liberalism itself, 
because of the practical demands of application. Even so, some 
version of the formal distinction between the secular and religious 
appears to be assumed by contemporary liberal political thought. 

C. The Public-Private Distinction 

The distinction between religious and secular realms implies a 
more fundamental distinction between the private and public 
spheres. Both Raz and Rawls consign religion to some version of 
the private or "nonpublic" realm, though each resists the simplis­
tic conception of that realm as a domain of free-floating individ­
ual will, choice, and agency. Conversely, the political realm is, in 
both their views, implicitly secular (though suffused with moral 
content). 

Enough ink has been spilled on the centrality of the public­
private distinction to liberal thought.96 Suffice it to say that some 
such distinction is clearly essential to liberalism, though not the 
naive variety which serves as strawman in many critiques. Raz's 
Morality of Freedom is one of the most serious attempts to wean 
liberalism from its dependency upon such a simple-minded dis­
tinction. Rawls, too, attempts to throw off the historical baggage 
associated with the distinction by replacing it with a distinction 
between the "political" and the "nonpolitical." 97 Despite these 
efforts, both continue to rely on (different) notions of a division 
between the affairs of government and those of the nonpolitical 
realm. Such notions are necessitated by the basic commitment to 
pluralism, which both posit as the essence ofliberalism. No matter 
how much particular moral content each allows to be expressed 
in the political order, no matter how culturally-specific they recog­
nize the liberal polity to be, the fundamental political objective 
upheld by both Rawls and Raz is to allow "space" for a plurality of 
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subcultures and value systems to exist. And that "space" is the 
private domain. 

Does this mean that liberalism, as interpreted by Raz and 
Rawls, rejects the realist critique of the public-private distinction? 
On the contrary, they both qualify their respective conceptions of 
the nature of "choice," "autonomy" and individual "freedom" in 
the private realm in ways that recall realist critiques and under­
mine any simple opposition between voluntary action (or belief), 
on one hand, and coercion and constraint, on the other. For 
example, according to Rawls, "freedom" of conscience means only 
that our beliefs are freely accepted "politically speaking," not that 
we actually accept them "by an act of free choice, as it were, 
apart from all prior loyalites and commitments, attachments, and 
affections." 98 Rawls provides no further explication of this rather 
enigmatic distinction, but it seems to imply that he accepts the 
basic realist proposition that power abounds in the private realm, 
as well as the "communitarian" tenet that beliefs are conditioned 
by culture and collective entities. 

Raz offers a fuller elaboration of the concepts of individual 
freedom, autonomy, and choice, which likewise expresses the ba­
sic insights of the realist critique. He echoes the realist position 
that a person whose options are severely restricted, such as a 
person who is constantly fighting for survival, is not free because 
"a choice between survival and death is no choice." 99 Insisting 
that "the autonomous life ... depends on the general character 
of one's environment and culture," and recognizing that "an 
autonomy-supporting culture ... lacks most of the opportunities" 
available in a traditional society, Raz concludes paradoxically that 
"the value of autonomy does not depend on choice." 100 

Rawls and Raz's evident inclination to qualify the public-private 
distinction to the point of undermining it, combined with their 
various attempts to dissociate liberalism from individualism and 
their suggestions of grounds of liberal support for social welfare 
programs, indicate a basic receptivity to the realist critique. In­
deed, legal realism is properly regarded as an outgrowth of the 
liberal tradition. Nonetheless, it remains the case that both Rawls 
and Raz, representing the general trend of that tradition, contin­
ually return to and resurrect versions of the public-private distinc-
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tion. For all that Rawls acknowledges the collective regulatory 
dimension of the "nonpublic" realm, he still reverts to asserting a 
"contrast" with "the government's authority" because the latter 
(presumably unlike the former) "cannot be evaded." 101 And for 
all that Raz denies that autonomy is a matter of individual choice, 
he still defines "an autonomous person's well-being" in terms of 
"self-chosen goals and relationships." 102 

The resolution of these contradictions remains obscure. Liber­
alism, interpreted by Raz and Rawls, displays profound ambiva­
lence toward the public-private distinction. With one hand, the 
liberal deconstructs that formalistic distinction; with the other, 
she resurrects it. In the end, though the matter is complex, it 
seems proper to regard the courts' commitment to the formalistic 
distinction between public and private realms as an expression of 
(part of) contemporary liberal thought, and not as something 
foreign to it, even as the formalistic public-private distinction is 
challenged by a competing view within both liberal theory and 
judicial doctrine. 

D. The General-Particular Distinction 

Little systematic thought has been devoted to the general-particu­
lar distinction. The virtues of the doctrine of separate but equal 
have been subject to extensive discussion, especially in the context 
of race relations in the United States. In this context, some have 
floated a distinction between voluntary and self-imposed segrega­
tion (building on the public-private distinction) as a possible way 
of reconciling the separate but equal doctrine with the basic 
tenets of liberalism. Questions have been raised concerning the 
similarity, or lack thereof, between religion and race, which might 
support a revived doctrine of separate but equal self-government 
for religious groups, but not for racially defined ones. But the 
answers to these questions remain undeveloped. 

More generally, the very definition of particularism has re­
ceived little systematic discussion. Analyses of the meaning of 
"equality" and "neutrality" have been undertaken. 103 But even 
these fail to provide an adequate analysis of the meaning of the 
basic distinction between the specific and the general, or of the 
particular question of the legitimacy of group-specific government 
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within a liberal state. Further rounds of the liberal-communitarian 
debate are bound to be fruitless until we gain a better understand­
ing of what particularism is-and what its opposite is. Is particu­
larism fulfilled, or is it negated if every group is guaranteed equal 
opportunity to establish its own local political institutions? Does 
such a guarantee demonstrate or cancel out a particularistic (i.e., 
biased) state "intent"? What are the conditions of "voluntary" or 
"self-imposed" political separatism, and can they be coherently 
distinguished from forced segregation-especially when children 
are involved? (Remember Justice Steven's view.) Should the an­
swers to these questions differ if religion, as opposed to race is 
involved? Why? What is the basis of this distinction? 

Despite a tradition of liberal condemnation of the formalistic 
separate but equal doctrine, we have seen that both Raz and Rawls 
exhibit some sympathy for a version of the equal right to be 
separate and particularistic. It remains unclear how far this liberal 
right-this "equal opportunity" -goes, in particular, whether it 
goes so far as to support the right of a group to create its own 
particularistic public institutions, as was implicitly approved by the 
Kiryas Joel court and by Judge Goettel in Airmont. 

POSTSCRIPT: GETTING REAL 

On September 21, 1995, the United States Court of Appeals for 
the Second Circuit overturned Judge Goettel's decision in Airmont. 
Writing for the court, and joined by Judges Jose Cabranes and 
McLaughlin, Judge Amalya Kearse reinstated the jury's verdict 
against the Village that Judge Goettel had set aside, and further 
held that "the evidence was sufficient to establish that Airmont 
violated the private plaintiffs' rights under the Fair Housing Act 
and the FirstAmendment." 104 

The evidence cited by Judge Kearse consisted largely of state­
ments by members of the Airmont Civic Association, the citizen's 
organization that had promoted the incorporation of Airmont as 
a separate village. For example: "I am not prejudice [sic] in any 
way, shape or form but i [sic] will not have a hasidic community 
in my backyard"; "what would be better, for us to loose [sic] our 
homes for a religious sect or for us to live as we have lived for the 
past 25 years"; "lets face it, the only reason we formed this village 
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is to keep those Jews from Williamsburg out of here." 105 Judge 
Goettel, we recall, had determined such statements to be irrele­
vant to the question of the Village 's discriminatory motives be­
cause the Civic Association was an organization of private citizens. 
Judge Kearse's opinion jettisoned this formalistic distinction be­
tween private and public actions in favor of a more realist ap­
proach. From this standpoint, less important than the fact that 
these statements were made before the Village was even incorpo­
rated is the fact that they were made in order to get the Village 
incorporated; less important than the fact that the authors of 
these statements spoke as private citizens is the fact that they 
were leaders of the Village incorporation movement, and would 
eventually assume official positions as the Village's mayor, trustees, 
and planning board members. 

Just as the second circuit opinion rejects the formalistic view of 
state action, it also adopts a more functionalist approach to the 
question of intent. It does not eschew the requirement of estab­
lishing discriminatory intent altogether, but it displays a basic 
affinity for the realist approach in holding that such intent "may 
be inferred from the totality of the circumstances, including the 
fact, if it is true , that the law bears more heavily on one [group] 
than another." 106 In other words, discriminatory effects, like the 
prejudiced statements of "private" leaders of the incorporation 
movement, are evidence of the antireligious animus necessary to 
show a legal violation-a position which significantly blurs the 
distinction between neutrality of effect and neutrality of intent. 

From the standpoint of this analysis, the idea that the same 
people who "forecast 'a grim picture of a Hasidic Belt from Rock­
land through Orange & Sullivan counties"' are not now inspired 
by anti-Hasidic sentiment is a hollow conceit. But if the exclusion­
ary functions of the Village of Airmont stand condemned under 
the antiformalist approach, how could the Village of Kiryas Joel, 
and its public school system, survive under that same approach? 
The boundaries between public and private leadership in Kiryas 
Joel are at least as blurred, the exclusionary impact of their poli­
cies at least as strong as in Airmont; its official policies have at 
least as much of a religious function as do Airmont's zoning 
policies exhibit an antireligious function. 

The antiformalist or realist analysis calls into question the legit-
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imacy of any group separating itself from the larger community 
and establishing itself as a self-governing polity. Advocates for 
Hasidic and Orthodox Jews, along with other defenders of the 
rights of religious communities, have yet to confront the conflict 
between their own desire for political autonomy, which depends, 
as shown in our analysis, on a formalistic jurisprudence, and their 
opposition to religious discrimination, of the sort exhibited and 
eventually condemned under the realist jurisprudence of the Sec­
ond Circuit in Airmont. 

As calls for "community" proliferate, and as more and more 
groups actually separate themselves from the larger, more diverse 
political jurisdictions of which they have historically been a part, 
it behooves us all to be realists about the exclusion that secession 
entails. In my own view, Airmont teaches us that the implicit for­
malism embodied in the trial court's opinion and in Kiryas Joel, 
the formalism that underwrites the establishment and the legiti­
macy of the Village of Airmont, the Village of Kiryas Joel and its 
newly authorized school system, is wrong. Not necessarily wrong 
legally, nor even from the standpoint of the principles of liberal 
political philosophy, but wrong in terms of human conse­
quences-in terms of its effects. One cannot take refuge in this 
statement of opposition to exclusionary effects, since we have seen 
that such opposition itself inevitably crowds out competing ways 
of life. But even if we cannot escape the paradox of liberalism 
and community, we have nothing to gain, and much to lose, by 
pretending that it doesn't exist, as a formalistic analysis would 
have it. 
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whether, in the particular context, and taking into account the relation­
ships of private individuals, the government's action had a coercive ef­
fect); and the "endorsement" test, expounded by Justice O'Connor and 
relied upon in Lee V. Weisman, Capital Square Review and Advisory Board v. 
Pinette, 114 S.Ct. 626 (1993) and Rosenberger v. Rector and Visitors of Univer­
sity of Virginia, 115 S.Ct. 2510 (1995) . The argument of this chapter is 
not that reigning establishment clause jurisprudence, as a totality, is 
unequivocally or even primarily dedicated to the formalistic conception 
of neutrality elaborated here. On the contrary, establishment clause doc­
trines are clearly animated by the tension between the formalistic and the 
more substantive conceptions. By contrast, contemporary free exercise 
jurisprudence, at least since Employment Division v. Smith, 494 U.S. 872 
(1990), has come to rely much more exclusively upon the formalistic 
approach discussed here. The extent of the ascendance of the formalistic 
approach in religion clause jurisprudence, generally, and the relationship 
between religion clause jurisprudence and the jurisprudence of the free 
speech and equal protection clauses, with regard to the contest between 
substantive and formal conceptions of neutrality, are interesting ques­
tions, which are beyond the scope of this chapter. (I am indebted to 
David Cole for his help in clarifying these points.) 

13. The information in the following four paragraphs is drawn from 
these newspaper articles: Elizabeth Llorente, "Haitians in Rockland Back 
Intervention," The Bergen Record, September 15, 1994, A20; Raymond 
Hernandez, "Storm-Tossed on a Sea of Emotions, New York's Haitians 
Feel Betrayed, Angry and Confused by New Policy on Refugees," New York 
Times, July 8, 1994, BI, col. 2; Raymond Hernandez, "Once a Resort, 
Village Struggles with Urban Problems," New York Times, June 15, 1994, 
late edition, B6, col. l; Ari L. Goldman, "Religion Notes," New York Times, 
Late Edition, October 9, 1993, Section 1, p. 11, col. 1. 

14. In calling this development "surprising," I am betraying my own 
personal perspective, that of a second generation Jew of European ori­
gins, who took for granted the equation of suburbia with assimilated, 
barely ethnic, white, relatively affluent Americans. To a teenager from 
Cambridge, Massachusetts, making visits to Rockland County in the 
1970s, the suburbs seemed exotic indeed, the "American dream" come 
to life. But even then, the existence of "other" communities was penetrat­
ing the fringes of suburban consciousness. The Hasidim were already 
a noticeable, though peripheral presence. More striking changes were 
indicated when a friend's sister reported that a little Haitian girl had 
appeared in her elementary school, only to cry every day during the 
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recitation of the "pledge of allegiance." Investigation revealed that the 
girl wept in the be lief that all the children were making fun , on a daily 
basis, of "the one Haitian under God." More recently, I learned that the 
house of the assimilated Jewish family I used to visit, which had been sold 
to a Hasidic family, had "accidentally" burned down when a pot of shmaltz 
(chicken fat) was left bubbling on the stove. A synagogue now stands in 
its place. 

15. Airmont at 1056. 
16. Airmontat 1061. 
17. Whether they were also united by anti-Semitism is the question 

raised in the litigation. 
18. KiryasJoel, 114 S.Ct. at 2585. 
19. Mintz, Hasidic People, 51. 
20. Non-Satmar "[n]eighbors who did not wish to secede with the 

Satmars objected strenuously" to being included, "and after arduous 
negotiations the proposed boundaries of the Village of Kiryas Joel were 
drawn to include just the 320 acres, owned and inhabited entirely by 
Satmars." Kiryas Joel, 114 S.Ct. at 2485. 

21. Kiryas Joel, 114 S.Ct. at 2505 (Kennedy, J. , concurring). Justice 
Kennedy here makes explicit what is implicit in Souter's opinion for the 
Court and in O'Connor's concurrence. 

22. KiryasJoel, 114 S.Ct. at 2498 (O'Connor,]., concurring) . 
23. Kiryas Joel, 114 S.Ct. at 2504 (Kennedy, J., concurring). 
24. Kiryas Joel, 114 S.Ct. at 2492, 2494. 
25. Private plaintiffs claimed that individual defendants who incorpo­

rated the Village and served as its officers, and the Village itself, violated 
rights protected under the Fair Housing Act, 42 U.S.C. section 3604(a), 
and the First Amendment's guarantee of the Free Exercise of Religion. 
The federal government brought claims against the Village based exclu­
sively on the Fair Housing Act. Though the complaint challenged the 
legal validity of the incorporation of the village, the litigation focused on 
the requests (1 ) to enjoin the village from denying the constitutional and 
legal rights of persons on account of their religion; (2) to enjoin the 
village to change its zoning code in ways that would accommodate the 
land uses favored by observant Jews; and (3) for "other affirmative relief 
. . . designed to ensure the responsiveness of village government to its 
observant Jewish residents. The plaintiffs also sought damages for alleged 
and anticipated anti-Semitic actions on the part of the village in areas 
such as zoning. 

26. Airmont at 1068. 
27. KiryasJoel, 114 S.Ct. at 2484. 
28. KiryasJoel, 114 S.Ct. at 2489. 
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29. KiryasJoel, 114 S.Ct. at 2489. 
30. Kiryas Joel, 114 S.Ct. at 2490 (citing Larkin v. Grendel's Den, 459 

U.S. a t 126). 
31. KiryasJoel, 114 S.Ct. at 2489. 
32. Lemon v. Kurtzman, 411 U.S. 192 (1973). 
33. David A. Strauss, "Discriminatory Intent and the Taming of 

Brown," The University of Chicago Law Review 56 (1989): 956-57. 
34. Ibid., 953, 947. 
35. Ibid., 953. 
36. The question becomes less meaningless if we alter our notion of 

intent to factor in such considerations as "unconscious intent," as Charles 
Lawrence has advised. See Charles R. Lawrence III, "The Id, The Ego, 
and Equal Protection: Reckoning with Unconscious Racism," Stanford 
Law Review 39 (1987): 317-88. But to do so is to alter our "commonsense" 
notion of intent so considerably as to blur the very contrast between 
intended and unintended effects. 

37. Memorandum filed with Assembly Bill Number 8747 (July 24, 
1989), quoted in Kiryasjoel, II4 S.Ct. at 2486. 

38. KiryasJoel, 114 S.Ct. at 2492 
39. KiryasJoe~ 114 S.Ct. at 2493. 
40. KiryasJoel, 114 S.Ct. at 2494. 
41. Kiryas Joel, 114 S.Ct. at 2495 ( quoting from Board of Ed. of Monroe-

Woodbury CentralSchoolDist. v. Wieder, 72 N.Y2d 174, 180-81 (1988). 
42. Kiryasjoel, 114 S.Ct. at 2495. 
43. KiryasJoel, 114 S.Ct. at 2495. 
44. KiryasJoel, 114 S.Ct. at 2506. 
45. KiryasJoel, 114 S.Ct. at 2514. 
46. Kiryas Joel, 114 S.Ct. at 2504 (Kennedy, J. , concurring); also see 

Kiryasjoel, 114 S.Ct. at 2489. 
47. Kiryasjoel, 114 S.Ct. at 2498 (O'Connor,]. , concurring). 
48. Brief Amicus Curiae of Americans United for Separation of 

Church and State, American Jewish Committee, Anti-Defamation 
League, American Civil Liberties Union, National Council of Jewish 
Women, and the Unitarian Universalist Association, in Support of Re­
spondents. 

49. Ibid . 
50. The courts have recognized the holistic conception of religion in 

a few cases, e.g., Wisconsin v. Yoder, 406 U.S. 205 (1972) (protecting the 
Amish _religion) and Wilder v. Bernstein, 49 F.3d 69 (1995) (recognizing 
the claims of Orthodox and Hasidic Jews), but they have failed to do so 
in others. 

51. From some points of view, of course, the domain of the sacred is 
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emphatically not a matter of subjective opinion-but notice how this 
sentence began. A liberal state cannot adopt any such point of view 
because there are conflicting versions. The most it can do is to respect 
them as points of view. It is precisely in this respect that liberalism may 
fairly be seen as undermining certain belief systems (in "effect," if not by 
"intention.") But this argument will not be pursued in this essay. 

52. Kiryasjoel, 114 S.Ct. at 2506 (Scalia,]., dissenting). 
53. Kiryasjoel, 114 S.Ct. at 2509 (Scalia,]., dissenting). 
54. This does not mean that there is no distinction drawn between 

the sacred and the profane, nor that the Hasidic conceptual system lacks 
the ability to comprehend the conventional distinction between religious 
and secular affairs. The latter, however, is typically described by Satmars 
(in Yiddish) as a distinction between yiddishkeit (Jewishness) and 
mentschlichkeit (humanness). Rubin, Satmar, 103. The distinction between 
yiddishkeit and mentschlichkeit refers less to a difference between religious 
or sacred, and nonreligious or profane affairs, than to the separation 
betweenjewish and non:Jewish realms. 

As for the Hasidic conception of the sacred and the profane within 
the domain of yiddishkeit, it has more of the character of a dialectical 
relationship than that of a sharp distinction between two separate realms. 
For example, a central theological concept of Hasidism is that of avodah 
be-Gashmiyut (worship through corporeality), which "call [s] for man's 
worship of God by means of his physical acts," such as "eating, drinking, 
and sexual relations." Encyclopediajudaica, vol. 7 (Jerusalem: 1972), 1407. 
According to this doctrine, matter is transformed into spirit, the profane 
is transformed into the holy, through communal worship centered 
around the figure of the rebbe or "zaddik," as the charismatic leader is 
also called. But-and this is a critical point in refuting the translation of 
Hasidic concepts into the English terms of "secular" and "religious" -
"(t]hose who surround the zaddik are incapable of individually discerning 
the moment in which the transformation of secular into the holy occurs." 
Id. at 1408. As a result, it is impossible to assign any particular human 
activity or experience into one domain or another, or even to separate 
the two domains, either practically or conceptually. 

55. And in fact the Supreme Court has refused to do so in cases like 
Bowen u. Roy, 4 76 U.S. 693 ( 1986) ( denying that religious belief that a 
Social Security number "robs the spirit" of the person whose number it is 
renders the practice of using Social Security numbers a religious one for 
the purposes of constitutional analysis), and Lyng v. Northwestern Indian 
Cemetery Protective Association, 485 U.S. 439 (1988) (upholding the federal 
government's right to use property in ways that Native Americans believe 
will destroy the efficacy of important rituals and cause spiritual damage.) 
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56. There is a long tradition of traditionalist Jews adopting a position 
of acceptance of the dominant political order in a given society. 

57. Airmont at 1064. 
58. Airmont at 1064. 
59. Airmont at 1066. 
60. Much discussion has been devoted to the difference between rules 

and standards. See, for example, Duncan Kennedy, "Form and Substance 
in Private Law Adjudication," Harvard Law Review 89 (1976): 1685-1778. 

61. Louis Henkin has pointed out that the constitutionally relevant 
question may be not whether the state has acted but, rather, whether the 
state bears responsibility for the situation under legal challenge. Louis 
Henkin, "Shelley u. Kraemer: Notes for a Revised Opinion," U. Penn. Law 
Review 110 (1962): 473. 

62. New York Village Law, Article 2. 
63. The latter device was used by the religious community in the 

Oregon state case of Rajneeshpurham, which raised similar issues, but in 
which the court used an antiformalistic method of analysis to reach the 
conclusion that the incorporation of a religious commune into a local 
government created an unconstitutional state establishment of religion . 
Oregon v. City of Rajneeshpurham, 598 F.Supp. 1217 (1984) . Kiryasjoel is 
not organized as a commune. However, according to an article in The 
New Republic, the community has established restrictive housing policies, 
including (1) the requirement that "anyone who wants to build within its 
borders pay a tithe of $10,000 to Congregation Yetev Lev"; (2) a prohibi­
tion against selling or renting to a new resident without receiving written 
permission in advance; and (3) a requirement that new residents "sign a 
contract promising 'to be guided by the laws and ways of the Grand 
Rabbi' [and] 'only to go to the synagogues under the control of our 
congregation'; and to send their children 'only to the school of Torah 
Veyreh, and Bais Rachel, that was founded and built by the Grand Rabbi 
(Joel) and is under the control of the present Rabbi (Moses) ."' Jeffrey 
Rosen, "Village People," The New Republic, April 11, 1994, at 11. The 
writer does not specify if the agency enforcing these requirements is 
public or private. If such requirements were actually codified in public 
law, they would surely be illegal. The question, which goes to the heart of 
the debate about the public-private distinction, is whether they should be 
any more tolerable if they are enforced by formally private functionaries 
of the community as private covenants, conditions, and restrictions. 

64. Fair Housing Laws would be the probable basis for a challenge 
against explicit religious discrimination in zoning. Alternatively, discrimi­
nation could be challenged on constitutional grounds as a violation of 
the establishment, free exercise, free speech, or equal protection clauses. 
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65. Pierce v. Society of Sisters, 268 U.S. 510 (1925). Among the few 
voices disssenting from the approval of parental authority-family privacy 
are that of Justice Holmes, in his dissenting opinion in Bartels v. Iowa, 
262 U.S. 404 (1922) (rejecting the Supreme Court's view that state laws 
prohibiting foreign language instruction are unconstitutional) and femi­
nist critiques of the family privacy doctrine, such as Anne C. Dailey's 
"Constitutional Privacy and the Just Family," Tulane Law Review 67 ( 1993): 

955. 
66. Charges of harrassment of members were described in Rosen, 

"Village People." 
67. The term belongs to Raz. It is an interesting question, given the 

paradoxical nature of autonomy in Raz, what precisely defines a commu­
nity as autonomy-rejecting and, hence, whether Kiryas Joel qualifies as 
one. On the one hand, the community is hierarchically organized, and 
strongly committed to insulating its members to exposure to alternatives 
and apparently discourages internal critical scrutiny of the belief-system. 
On the other hand, the Satmar religion has been identified with the 
belief that "God wanted man to do good always, but He wanted him to 
do so on a completely voluntary basis." Rubin, Satmar, 50. 

68. See Felix S. Cohen, "Transcendental Nonsense and the Function­
alist Approach," Columbia Law Review 35 (1935): 809-49. The phrase 
echoes Jeremy Bentham's famous mockery of the concept of natural 
rights as "nonsense on stilts." "Anarchical Fallacies," The Works of Jeremy 
Bentham (John Bowring, ed., New York: Russell and Russell, 1962), vol. II, 

p. 501. 
69. Marsh v. Alabama, 326 U.S. 501 (1946). 
70. Shelley v. Kraemer, 334 U.S. 1 (1948). 
71. For example, see Ll<JYd v. Tanner, 407 U.S. 551 (1972) . 
72. This was precisely the argument advanced and accepted by the 

court in the Rajneeshpurham case. 
73. Legal scholars have begun to develop realist-style claims in a bur­

geoning contemporary literature on the increasingly popular (and con­
troversial) planned community developments, condominium associa­
tions, private homeowners associations and the like. See, e.g., Gregory 
Alexander, "Dilemmas of Group Autonomy: Residential Associations and 
Community," Cornell Law Review 75 (1989): I; Gerald Korngold, "Resolv­
ing the Flaws of Residential Servitudes and Owners Associations: For 
Reformation Not Termination," Wisconsin Law Review (1990): 513. 

74. Michael W. McConnell , "Multiculturalism, Majoritarianism, and 
Educational Choice: What Does Our Constitutional Tradition Have to 
Say?" The University of Chicago Legal Forum 123 (1991): 150-51. Notice the 
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unexplained shift in this passage from the "student body" to the "parents 
making the decisions." 

75. Id. at 125. 
76. On the other hand, from the perspective of McConnell's "radical" 

view, it is the nonformalistic one, and the competing view, which disallows 
particularistic government, is the formalistic one. 

77. This legal move is astutely analyzed by Gerald Neuman under the 
rubric of "The Single Decisionmaker Fallacy," in "Territorial Discrimina­
tion, Equal Protection, and Self-Determination," University of Pennsylvania 
Law Review 135 (1987) : 261, 296-300. 

78. Brown v. Board of Education, 347 U.S. 483 (1954). 
79. Note that Herbert Wechsler's influential criticism of Brown was 
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"neutral principles." Herbert Wechsler, "Toward Neutral Principles of 
Constitutional Law," Harvard Law Review 73 (1959): 9. 

80. Rawls, Political Liberalism, 193-94. 
81. Ibid., 194 n . 28. 
82. Ibid., 199-200. 
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Political Liberalism, 192-93. 
84. To be fair, it should be noted that Rawls also disfavors and gener­
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85. Raz, The Morality of Freedom, 133. 
86. Raz, The Morality of Freedom, 162. 
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takes the truths of religion off the political agenda." Rawls, Political 
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88. Ibid., 145-49. 
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germane to our anal~sis, it is maintained that "[n)o formal theology 
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what a Satmarer Hasid is required to believe. Theology, as a distinct 
subject, is not offered at any level of the school system, nor do adults 
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study it directly. In fact, the Satmarer decidedly shun discussion or inquiry 
in matters of belief. . . . The reluctance to probe into the logic of religious 
belief stems from the fear that, in the process, one may contaminate his 
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Women's movement activists and feminist scholars in many parts 
of the world have suggested that legislatures peopled almost en­
tirely by men cannot be said properly to represent women. In 
response to such claims, some countries, such as Argentina, have 
enacted legislation requiring that party lists include a certain 
portion of women. 1 Even where there are no laws that require it, 
many parties around the world have decided that their lists are 
not properly representative without certain numbers of women, 
and they maintain quotas in their lists. 

In the United States, similar discussions take place about the 
specific representation of racial or ethnic minorities. Some dis­
tricts have been drawn or voting processes adjusted to make the 
election of African Americans or Hispanics more likely. Both 
the idea and practice of promoting specific representation of 
minorities are controversial, but the issue will not fade from the 
American public agenda. Many other countries of the world have 
schemes for specific social group representation, either in the 
form of reserved seats, party list rules, or voting schemes. 

In earlier work, I argued for a principle of special representa­
tion for oppressed and disadvantaged groups in processes of polit­
ical decision making.2 Special representation is necessary only 
for oppressed and disadvantaged groups, I argued, because the 
dominant groups are already represented. Explicit processes for 
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ensuring the representation of oppressed or disadvantaged 
groups allows the expression of otherwise unheard interests and 
perspectives. Group representation, furthermore, relativizes the 
expression and perspectives of the dominant groups so that they 
are less able to assume that their ideas and policies are impartial 
and universal. 

Policies, proposals, and arguments for group representation, 
however, face many objections. One of these I find particularly 
compelling because it comes from a commitment to attend to 
rather than to submerge social difference, in order to undermine 
domination and oppression. The idea of group representation, 
this objection claims, presumes that a group of women, or African 
Americans, or Maori, has some set of common attributes or inter­
ests which can be represented. But this is usually false. Differences 
of race and class cut across gender, differences of gender and 
ethnicity cut across religion, and so on. Individual members of a 
gender or racial group have life histories that often make them 
very different people with very different interests and outlooks. 
The unifying process required by group representation inappro­
priately freezes fluid relational identities into a unity, and can 
recreate oppressive segregations.3 Group representation further 
implies that in expressing interests and taking public positions 
on issues, the dominant groups within the groups suppress or 
marginalize the perspectives of minorities. If Latinos were to be 
specially represented in American politics, for example, a hetero­
sexual perspective would be likely to dominant their discourse 
and policy preferences, thus marginalizing gay and lesbian Lat­
inos.4 

In this essay, I consider these problems with the idea of group 
representation. I argue that the problem of how one person can 
speak for many, and the tendency to freeze those represented into 
a unity, is not an issue only for group representation but for all 
representation. Thus in order to respond to the intuition that 
there is something wrong with decision-making bodies from which 
women or cultural minorities are absent, but also to avoid essen­
tializing and marginalizing consequences for a solution to this 
problem, it is necessary to think about the meaning and functions 
of political representation altogether. 

I suggest that the objection that group representation freezes 
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the group into a unity assumes that the representative is or should 
be in a relation of identity with the constituents. Accounts of 
democracy which find direct democracy as the most authentic 
also tend to assume the representation relation as one of identity. 
I theorize representation as a differentiated relation whose most 
important moments are authorization and accountability, and 
show that this conceptualization dissolves some of the problems 
and paradoxes that sometimes appear in thinking about represen­
tation. 

This chapter takes seriously, moreover, the claim that members 
of social groups usually vary greatly in their interests and opinions. 
I_ introduce and elaborate on a concept of social-group perspec­
tive, as distinct from interest or opinion, to give articulate mean­
ing to the widely held intuition that social groups can and should 
be represented in some respect. I conclude by rearticulating the 
argument for special representation of oppressed or disadvan­
taged groups. 

l. PARADOXES OF REPRESENTATION 

Problems with group representation seem particularly stark when 
discussing the inclusion of women in politics. On the one hand, 
women as a group have been and continue to be largely excluded 
from decision-making power, and at the same time women con­
tinue to suffer serious social and economic disadvantages. Thus, 
it would seem that women and their interests ought to be repre­
sented in public decision making. On the other hand, women are 
everywhere, and differ so vastly along so many dimensions that it 
seems absurd to suggest that women who might attain positions as 
representatives can legitimately speak for other women. 

This problem appears, however, with all forms of political rep­
resentation. The legitimacy of a person elected in a district speak­
ing and acting on behalf of the members of the district might 
appear even more questionable than a woman speaking for 
women. Congressional districts in the United States contain more 
than 500,000 people. How can one person possibly claim to speak 
in place of all those people, with their huge diversity of interests, 
experience, and needs? The legitimacy of a particular African 
American acting as a spokesman for other African Americans is 
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often properly contested, again because there are so many differ­
ent opinions and experiences among members of this group. 
Even interest-group representation can be challenged in this way. 
How can a handful oflobbyists and office staff be said to represent 
the diverse experience and perspectives of the members of, say, 
the Sierra Club? 

Some theorists of democracy conclude that political representa­
tion is incompatible with strong democracy because, they claim, 
representatives are necessarily distant from constituents. Political 
inclusion must consist in people speaking and acting for them­
selves.5 Direct democracy, where each citizen is himself present to 
and directly participates in the decisionmaking process, is real 
democracy. Representative democracy is at best a grudging con­
cession to size or efficiency, and at worst simply not democracy at 
all. 

I believe that this elevation of direct democracy to the apex, as 
the only "real" democracy, is mistaken, and that political represen­
tation is both necessary and desirable. Representative democracy 
in itself is not less democratic than direct democracy but is a 
specific structure of democracy that has its own degrees of more 
and less. Full argument for this claim deserves an essay of its own, 
so here I will only sketch some reasons. 

Representation is necessary because the web of modern social 
life often ties the actions of some people and institutions in one 
place to consequences in many other places and institutions. No 
person can be present at all the decisions or in all the decision­
making bodies whose actions affect her life, because there are so 
many and they are so dispersed. Though her aspirations are often 
disappointed, she hopes that others will think about her situation 
and represent it to the issue forum. 6 

One might object that this argument presupposes a large-scale 
society and polity which a preference for direct democracy rejects. 
A democracy without representation must consist of small, decen­
tralized, self-sufficient units. Robert Dahl gives a compelling set of 
arguments, however, for how even this vision of decentralized 
direct democracy cannot avoid representation. The equal partici­
pation of everyone in political deliberation, he argues, can occur 
only in small committees. Even in assemblies of a few hundred 
people, most people will be more passive participants who listen 
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to a few people speak for a few positions, then think and vote. 
Beyond the small committee, that is, features of time and interac­
tion produce de facto representation. But such de facto represen­
tation is arbitrary; in fact direct democracy often cedes political 
power to arrogant loud mouths whom no one chose to represent 
them. It is fairer and probably wiser to institute formal rules of 
represe~tation. Dahl also argues, I think plausibly, that the ugly 
tendencies of power and competition that haunt human life imply 
t~at small decentralized political units are likely to grow larger 
either by means of conquest or coalition. As soon as scale returns 
then, representation also returns. 7 ' 

Not only is political representation inevitable in these ways, it is 
also positively desirable as a means to facilitate deliberation. I 
assume that a democratic process guided by public discussions 
which aim to arrive at the most just and wise solutions to political 
pr?blems is better than a process that merely aggregates the 
pnvate preferences of citizens.8 Representation faci litates such 
discussions by reducing the number of discussants. More im­
portant for the deliberative model, a carefully and fairly designed 
sy~tem_ of representation can better ensure that unpopular, or 
mmonty, or weak participants have a voice in the discussion than 
could a free-for-all direct democracy. Representative bodies can 
enable people from diverse groups or across large geographical 
areas to communicate, indirectly to show one another their cir­
cu~stanc~~ and needs, thus enlarging their understanding of 
social pohc1es and their effects. 

These arguments seem to leave us with the following paradox. 
The problem of the one and the many is impossible to solve. It is 
not possible for one person to stand for many people, to speak 
and act as they would. It is impossible to find the essential attri­
butes of constituents, the single common interest that overrides 
the diversil>'. of their other interests, experiences, and opinions. 
Repres_entat10n understood in this way is impossible. Yet represen­
tat10n 1s both necessary and desirable. I suggest that this is a false 
~arado_x generated by an implicit assumption of the representa­
tive as m some sense identical with those represented. In the next 
s~ction, I will expose this assumption and argue that representa­
t10n should be understood in terms of di.fferance rather than iden­
tity. 
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II. REPRESENTATION AS DIFFERANCE 

The conundrums about representation that I discussed above 
appear partly because the representative relation is often implic­
itly thought of as a relation of identity. Some of those who criticize 
representative systems because they lack women, blacks, or Mus­
lims in significant proportions, for example, often assume a con­
cept of "mirror" representation . They assume, that is, that a repre­
sentative body should resemble the attributes of the social body. 
Mirror representation also seems to assume that a representative's 
sharing specific attributes with constituents-gender, class, race, 
religion, and so on-is sufficient to ensure that those constituents 
are properly represented. 

A number of writers properly criticize this assumption that a 
person or group is legitimately represented when the representa­
tive identifies with specific group attributes. Having such a rela­
tion of identity or similarity with constituents says nothing about 
what the representative does.9 The idea of mirror representation 
is also subject to the objection to group representation which I 
articulated earlier, namely that people with similar attributes of 
structural social position or cultural group nevertheless usually 
have very different interests and opinions. 10 Simply having certain 
group attributes that constituents can be said to share is not a 
ground for saying that the constituents are legitimately repre­
sented. 

Those who object to the idea of group representation, however, 
also assume that representation entails a relation of identity. They 
object to group representation on the grounds that the social 
group cannot be reduced to a unity of will or condition for which 
the representative can speak and act. The objection seems to 
presuppose that in the absence of such a self-consciously unified 
group or interest or mandate, legitimate representation cannot 
occur. 

I argued in the previous section, moreover, that few if any 
representative relations exhibit that sort of unity of the many 
constituents into a common will or interest for which the repre­
sentative speaks and acts. Recognizing this problem that the con­
stituency is rarely identical with itself, thus making it impossible 
to represent that identity, many conclude that representation is 
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illegitimate. Direct democracy is the only real democracy, because 
no person can stand for another in the specificity of her experi­
ence and interests. Thus, this purism of direct democracy also 
assumes that representation is properly a relation of identity be­
tween the representative and constituents. 

This identity assumption, I will now argue, misrepresents the 
meaning and function of political representation. I suggest that 
we adopt Jacques Derrida's critique of a metaphysics of presence, 
and conceptualize representation by means of his concept of 
differance. 

The classical problem of the one and the many is produced by 
a metaphysics of presence, or a logic of identity. This metaphysics 
aims to capture the flowing temporality of movement and change 
in stable elements. It conceptualizes material processes in terms 
of self-identical substances, which underlie and remain the same 
through change, and which can be captured in a definition of 
their essential attributes. Individuals within a substantial category 
always vary in their particular attributes, but they belong to the 
same group because they share a common set of attributes. 

This substance metaphysics of presence and identity sets up 
hierarchical dichotomies. One term is the substantial origin, un­
derlying change in time, the other is the derivative supplement. 
Thus the hierarchical dichotomies of substance-accident, cause­
effect, presence-absence polarize and freeze experienced differ­
ences. The aim is then to reduce the second pole to the first. 

Derrida directs his critique of the metaphysics of presence also 
at a classical understanding of language and the relation of sub­
jects to the world. This classical view of language privileges voice, 
the spoken word, as the origin of linguistic meaning. This philoso­
phy implicitly takes the subject to be immediately and authenti­
cally present to listeners in speech. Writing, on this classical view, 
is a secondary, alienated form of language. Material marks aim to 
represent the authentic meaning of speech, but on this view 
writing is always a poor substitute, absent, ambiguous, and deriva­
tive.11 

Derrida offers the term differance as the alternative for express­
ing experience and the operation of language. Differance has the 
double meaning of "to differ" and "to defer." Where the meta­
physics of presence generates polarities because it aims to reduce 
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the many to one identity, thinking of entities in terms of differance 
leaves them in their plurality without requiring their collection 
into a common identity. Things take their being and signs take 
their meaning from their place in a process of differentiated 
relationships. Things are similar without being identical, and dif­
ferent without being contrary, depending on the point of refer­
ence and the moment in a prncess. 

Thus according to the second aspect of the meaning of dif 
Jerance, reality and meaning are best thought of as playing over 
intervals of space and time. Oppositions such as substance-acci­
dent, cause-effect, presence-absence, or reality-sign, locate authen­
tic being in an origin, an always earlier time for which the present 
process is a derivative copy. Derrida proposes to rethink such 
oppositions in terms of the idea of the "trace," a movement of 
temporalization that carries past and future with it. This moment 
in the conversation, this moment in the being of the mountain, 
carries traces of the history of relationships that produced it, and 
its current tendencies anticipate future relationships. 12 

Derrida himself relates his critique of the classical account of 
the relation of substance and accident, sign and referent, to the 
context of political representation. The sign would thus be a 
deferred presence. Whether it is a question of verbal or written 
signs, monetary signs, electoral delegates, or political representa­
tives, the movement of signs defers the moment of encountering 
the thing itself, the moment at which we could lay hold of it, 
consume or expand it, touch it, see it, have a present intuition of 
it. 13 

I suggest that many discussions of political representation as­
sume a metaphysics of presence or a logic of identity through 
the following sort of image of the representative function. The 
representative is supposed to grasp and stand for "the will of the 
people." Ideally, "the people" meet in an original moment of 
presence, where they express their will, and choose a person to 
represent that will. In this original moment, the many become 
one. Representative bodies are necessary because the polity is 
large and requires decisions to be made by a manageable body of 
deliberators, in a central place from which most of the people are 
absent. The representative's responsibility is to be present in their 
place, to speak as they would speak, in their absence. His words 

Deferring Group Representation 357 

and deeds are effects only, with their cause in the original will of 
the people. On this model, representation is always derivative, 
secondary, distanced, ambiguous, and suspect. "Real" democracy 
consists in "the people" meeting face to face and in one another's 
presence making decisions for themselves. The legitimate repre­
sentative tries to re-present this original moment of decision. 

Of course I am constructing an image of political representa­
tion which I believe underlies rejection of representation as dem­
ocratic grounds complaints that the representative cannot bring 
the many into one. There is a myth of authentic democratic 
moment when the people are present to themselves, and this 
myth impedes normative thinking about political representation. 
Instead of conceptualizing representation as some kind of relation 
of identity, in which the representative stands for a unified will of 
the constituents, I suggest that we conceptualize representation as 
a differentiated relationship. 

This means, first, affirming that there is a difference, a separa­
tion, between the representative and the constituents. Of course 
no person can stand for and speak as a plurality of other persons. 
The representative function of speaking/or should not be confused 
with an identifying requirement that the representative speak as 
the constituents would, to try to be present for them in their 
absence. It is no criticism of the representative that he is separate 
and distinct from the constituents, but the two aspects in their 
difference must be in a determinate relation to maintain legiti­
mately the representative function. 

Second, representation as differentiated relationship implies 
that there is no original "will of the people" to which the represen­
tative should give voice as mere effect. Because the constituency is 
internally differentiated from itself, the representative does not 
stand for or refer to a substance or essence of opinion or interest 
which it is his job to describe and for which he advocates. 

Conceiving representation as differentiated relationship, fi­
nally, encourages a shift in thought from substance to process. 
What matters about representation is neither the attributes of the 
representatives nor the attributes of the constituency. Nor does it 
matter whether the representative properly depicts an originary 
will or essence. Representation, instead, is a process involving both 
the constituency and the representative, and normative political 
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theory can evaluate the democratic character of this process along 
lines I will develop in the next section. In her classic work about 
representation, Hanna Pitkin argues against a tendency to con­
ceive representation in terms of the identity of the representative 
rather than in terms of the actions of representation. Thinking of 
representation as process rather than substances agrees with this 
analysis. 14 

Pitkin also discusses the debate about whether the representa­
tive should only express a mandate from the constituents or 
instead should be autonomous from them and act according to 
his reasoned view of the common good. She argues that neither 
the view of the representative as delegate nor the view as trustee 
is adequate, but rather that the representative function involves 
both . Conceiving representation as differentiated relation helps 
fill out how and why the representative is both delegate and 
trustee. The representative is separate from the constituents, in a 
different place, in a setting of discussion and decision making 
with other representatives from which the constituents are absent. 
Even if the constituents could agree on a mandate, in the setting 
away from them there may be new issues that arise that make the 
mandate irrelevant, and the representative has no choice but to 
act as he thinks best. If the representative thinks of himself or is 
thought of as pure trustee, then the relationships between him 
and the constituency is severed, and the representative function 
dissolves. Representation as differentiated relationship entails a 
moving dialectic between a delegate and trustee function. 

III. TH E REPRESENTATIONAL RELATIONSHIP: 

AUTHORIZATION AND ACCOUNTABILITY 

Much political theory and practice, I have suggested, implicitly 
brings representation under a metaphysics of presence. It mistak­
enly conceives the function of representation as making the voice 
of the absent present, speaking and deciding as they would. 
Thinking of representation in terms of differance emphasizes tem­
porality, that representation is a process rather than a condition of 
substitution. 15 Representation is a deferring relationship between 
constituents and representative, moving between three moments 
of authorization, representation, and accountability. I will now 
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elaborate on each of these three moments in the process of 
representation, focusing on where each moment in the process 
bears traces of the others. 

The processes of authorization, representation, and account­
ability, moreover, enact differance in three senses. They consist in 
a flow between the representative, who differs from the constit­
uents, and also among the constituents, who differ from one 
another. Second, in the process the deciding mandate is always 
temporally deferred. The relationship of authorization and ac­
countability, finally, implies a dialectic in which constituents and 
representative each defer to the judgment of the other. 

The ideal of representing the "will of the people" presumes, 
that "the people" exist prior to and independently of the process 
of representation, as the original cause of the representative's act. 
It also presumes that this people can form a common will that 
they delegate to the representative. But this image defies the 
plurality of the constituency, which does not exist as a unity, and 
is not present to itself. In most situations calling for representative 
bodies, the constituency is too large, or the varying activities of its 
members are too dispersed, or its definition and borders too 
vague, to expect any process where the constituency in one mo­
ment arrives at a collective will. 

Nevertheless, democratic representation requires a process of 
authorization which establishes a relationship between the constit­
uency and the representative. In the process of authorization, the 
people anticipate the moment of representation that will take 
place, and this anticipation brings the dispersed constituency into 
a relationship with itself. There is no constituency prior to the 
process of representation, no people who form an original unity 
they then delegate onto the derivative representative. Without 
the motive of a political decision deferred onto another who is 
accountable to them through public procedures, "the people" 
might not go looking for each other in order to form a base of 
public opinion and account. 16 

In the process of authorization the constituency forms itself in 
light of the issues the people believe or desire will face a represen­
tative body. Ideally, this process consists in broad and inclusive 
public discussion of issues, and public criticism and contestation 
of the constituency with itself about the content of a decision-
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making agenda, the actions representatives should take, and who 
they should be. This discussion occurs over time, and thus the 
precise moment of authorization is always deferred. The process 
aims at agreement but is always open to further contest, and so 
agreement is always deferred. Democratic norms of authorization 
should include fair and public rules of election that constitute the 
relationship between constituency and representative. But just as 
important, the ideal of democratic representation should also 
include structured processes of issue discussion that allow constit­
uents to listen and be heard. Systems are more or less democratic 
to the degree that they allow and even encourage inclusive partici­
patory discussion. In representative democracy, however, decision 
making about these policies is deferred onto the representative. 

In this process, the activity of representing ideally recollects 
and anticipates. The representative should maintain a connection 
between her speech and action and the constituency. But the 
representative cannot be a mere effect of a prior cause in the 
people's will. Instead, the representative process carries, or ought 
to carry, the traces of authorizing processes of discussion and 
decision making. At the same time, the representative ought to 
act with a view to a future moment when she will be called to 
account by the constituency, and will have to answer for her 
speech and actions. 

The representative's action refers backward, to the process of 
authorization, and forward, to the moment of accountability. The 
representative is authorized to act, but his judgment is always in 
question. Whether he acted on authority is a question deferred 
to a later time, when he will be held accountable. Should the 
constituency find his action or judgment wrong, he must defer to 
their evaluation. 

Thus the third moment, accountability, is as important as the 
other two. In the process of calling to account, the constituency 
can meet itself anew, reform itself, and engage in new debate and 
conflict. Such renewed opinion formation may bear the traces of 
the process of authorization, but it also has new elements because 
then the constituents did not know just how issues would be 
formulated in the representative body and what arguments would 
be offered there. The anticipation of holding accountable and 
of being called to account can condition the actions of both 
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constituents and representatives, to maintain a connection be­
tween them. 

In most democracies today, the moment of accountability is 
weaker than the moment of authorization. Even more disturbin­
gly, for many representatives, the only form of being held to 
account is reelection. Strong democracy requires some processes 
and procedures of constituencies calling representatives to ac­
count in addition to the processes that defer onto them represen­
tative authority. Without strong processes of accounting, the rep­
resentative can effectively operate on her own, and the 
constituency need no longer be active after the process of authori­
zation. This process of accountability should have the traces of 
authorization, but authorization itself should be conditioned by 
anticipation of the process of accounting. In this way there is no 
origin, no decisive moment when the judgment is made. Institu­
tional means of accountability distinct from election campaigns 
can include citizen review boards, implementation studies, and 
periodic official participatory hearings that follow the process of 
policy making. 

I describe the function of representation as a process that flows 
between constituents and representatives in a circle of authoriza­
tion and accountability. This description has a normative dimen­
sion by indicating some criteria for evaluating degrees of democ­
racy. Democracy is not an all or nothing affair; the idea of a pure 
and authentic democracy, in comparison to which everything else 
is a sham, is a dream. Instead, as Frank Cunningham argues, 
democracy is a matter of degree. 17 Representative processes can 
be more or less democratic. They should be normatively evaluated 
according to the degree to which they enable inclusive discussion 
among constituents, institute fair voting procedures that aim to 
promote political equality in influence and not merely number, 
and have independent mechanisms of accountability. 

IV. MODES OF REPRESENTATION 

The representative should not be thought of as a substitute for 
those he or she represents, I have suggested, nor should we as­
sume that the representative can or should express and enact 
some unified will of the constituency. The representative can 
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stand for neither the identity of any other person nor the collec­
tive identity of a constituency. There is an inevitable difference 
and separation between the representative and constituents, 
which always puts in question the manner and degree to which 
constituents participate in the process that produces policy out­
comes. Yet representation is both necessary and desirable in mod­
ern politics. Rather than devaluing representation as such, partici­
patory and radical democrats should evaluate the degree to which 
processes of authorization and accountability exist, are indepen­
dent, and activate the constituency in inclusive part_icipatory pub­
lic opinion. 

Another measure of the degrees of democracy, I suggest, is 
whether people are connected through relationships of authoriza­
tion and accountability to a few or many representatives. The 
assumption that representatives should in some fashion be identi­
cal to constituents implicitly carries the impossible requirement 
that a person is only represented if everything about her poten­
tially has a voice in the political process. Since no representative 
can stand for all the constituents in all the thickness of their 
individuality, direct democracy, in which each stands only for 
himself, wrongly appears to be as the only authentic democracy. 
The representative must be different from the constituents, and a 
democracy is better or worse according to how well those differen­
tiated positions are related. Democracy can also be strengthened 
by pluralizing the modes and sites of representation. Systems 
of political representation cannot represent individuals in their 
individuality but rather should represent aspects of a person's life 
experience, identity, or activity where she or her has affinity with 
others. Potentially there are many such aspects or affinity groups. 
I propose to distinguish here three general modes through which 
a person can be represented: according to interest, opinion, and 
perspective. Within a particular political context, a person may be 
represented in several ways within each of these modes. Explica­
tion of what it means to represent perspective in particular will 
set the basis for a new argument for the special representation of 
oppressed or disadvantaged social groups. 

What do I mean when I say that I feel represented in the 
political process? There are many possible answers to this ques­
tion but three stand out for me as important. First, I feel repre-
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sented when someone is looking after the interests I take as mine 
and share with some others. Second, it is important to me that 
the principles, values and priorities that I think should guide 
political decisions are voiced in discussion. Finally, I feel repre­
sented when at least some of those discussing and voting on 
policies understand and express the kind of social experience I 
have because of my social group position and the history of social 
group relations. I will discuss interest and opinion only briefly 
because these have been much discussed in political theory. I will 
focus more attention on representing perspectives because this 
idea is less familiar. 

Interest. I define interest as what affects or is important to 
the life prospects of individuals, or the goal-oriented success of 
organizations. An agent, whether individual or collective, has an 
interest in whatever is necessary or desirable in order to realize 
the ends the agent has set for himself, herself, or themselves. 
These include both material resources and the ability to exercise 
capacities-e.g., for cultural expression, political influence, eco­
nomic decision-making power, and so on. I define interest here as 
self-referring, and as different from ideas, principles, and values. 
The latter may help define the ends a person sets for herself, 
where the interest defines the means for achieving those ends. 

Interests may and often do conflict, whether in the action of a 
single agent or between agents. Where agents need resources to 
accomplish a variety of ends, they are likely to find some of the 
resources they need to be relatively scarce. Sometimes the means 
one agent needs to pursue a certain end implies directly impeding 
another agent's ability to get what he needs to pursue his ends. It 
is important to note, however, that interests do not necessarily 
conflict. The pursuit of ends in society and the setting of political 
frameworks to facilitate that pursuit need not necessarily be struc­
tured as a zero-sum relationship among agents. 

The representation of interest is familiar in political practice, 
and there exists more theory of interest representation perhaps 
than any other kind. I do not here wish to review the entire 
literature on interest groups and the means by which they can 
achieve political influence. I only note here that it is part of the 
free associative process of communicative democracy that people 
have the freedom to press politically for policies that will serve 
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their interests and to organize together with others with similar 
interests in order to gain political influence. 

Opinions. I define opinions as the principles, values and priori­
ties held by a person as these bear on and condition his or 
her judgment about what priorities should be pursued and ends 
sought. This is the primary sphere of what Anne Phillips refers to 
as the "politics of ideas," 18 on which much contemporary discus­
sion of pluralism also focuses. Rawls's recent discussion of the 
principles and problems of political liberalism, for example, fo­
cuses on the existence of plural ideas and belief systems in mod­
ern societies, how these legitimately influence political life, and 
how people with differing beliefs and opinions can maintain a 
working polity. 19 By opinion, I mean any judgment or belief about 
how things are or ought to be, and the political judgments that 
follow from these judgments or beliefs. Opinions may be religious, 
or derive from religious reasons, or they may be culturally based 
in a worldview of the history of social practices. They may be 
based in disciplinary or knowledge systems, as might be political 
opinions derived from certain premises of neoclassical economics, 
or based in a set of normative principles such as libertarianism or 
radical ecology. While I doubt that most people's opinions on 
public matters all derive from a single "comprehensive doctrine," 
I do assume that most people make judgments about particular 
social and political issues with the guidance of some values, priori­
ties, or principles that they apply more broadly than that case, if 
not to all cases. Opinions are certainly contestable, and often 
some can be shown to be more well founded than others. A 
communicative democracy, however, requires the free expression 
and challenging of opinions and a wide representation of opin­
ions in discussions leading to policy decisions. 

Political parties are the most common vehicle for the represen­
tation of opinions. Parties often put forward programs that less 
express the interests of a particular constituency, and more orga­
nize the political issues of the day according to principles, values, 
and priorities the party claims generally to stand for. Smaller or 
more specialized associations, however, can and often do form to 
represent opinions in public life and influence public policy. 
Traditionally, interest group theory has treated such associations 
as another kind of interest group, and for most purposes this is a 
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harmless conflation. I think it important to distinguish in general, 
however, between kinds of political association motivated by an 
instrumentalist interest, on the one hand, and kinds of association 
motivated by commitment to beliefs and values, on the other. 
Whereas the former sort of motivation is selfish, even if selfish 
for a group, the latter often takes itself to be impartial or even 
altruistic. 

Perspective. Social perspectives involve the way people interpret 
issues and events because of their structural social locations. 
Structural social locations arise from group differentiations that 
exist in a society, collective attributions that have cultural and 
practical meanings for the way people interact or the status they 
have-such as age, gender, race, ethnicity, caste, religion, physical 
ability, or health status in some societies, sexuality in some socie­
ties, and so on. These structured relations of social action involve 
the differentiation of at least one category of people from others. 
In most societies these group differentiations structure some so­
cial inequalities of prestige, power, or access to resources. Many 
structural relations of differentiated groups, that is, are relations 
of privilege, on the one hand, and oppression or disadvantage on 
the other. 

A well-developed theoretical discourse describes these sorts of 
social structures as "positioning" individuals. Individual actors 
find themselves located in certain positions in relation to others, 
in a web of social relations that varies across societies, and which 
changes in a particular social history. 2° Contemporary American 
society positions me as a woman, white, Anglo, professional, and 
so on. Without my choice, I find myself designated in certain ways 
by others that imply specific norms and status in relation to 
others. Any one of us finds ourselves positioned in multiple ways 
in modem societies. Others are similarly positioned with me who 
bear similar designations and for whom this implies similar rela­
tions with specific others. Social positioning conditions the lives 
of individuals by posing constraints on action and distributing 
benefits and burdens. It is a mistake to think that structural 
positioning forms the identity of persons, however. My life is condi­
tioned by my social position of being a woman, but this hardly 
begins to say anything specific about who I am.21 In our actions 
and self-formation, each of us takes an attitude toward the social 
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positioning which both enables and constrains our social possibili­
ties, the way others regard us, the way we regard them, the social 
norms that guide our conscious and unconscious interaction, and 
often the formal and bureaucratic status we do or do not have. 
But "who I am" is a product of my own particular history and 
active engagement with the multiple facts of social positioning 
that condition my life. Thus we may say that women or people of 
color, for example, are similarly positioned in a particular society 
without attributing to them a common identity. 

Because of their social locations, people are attuned to particu­
lar kinds of social meanings and relationships to which others are 
less attuned. Sometimes others are not positioned to be aware of 
them at all. From their social locations people have differentiated 
knowledge of social events and their consequences. Because their 
social locations arise partly from the constructions that others 
have of them, and which they have of others in different locations, 
people in different locations may interpret the meaning of ac­
tions, events, rules, and structures differently, though not neces­
sarily in incompatible ways. Structural social positions thus pro­
duce particular locationally relative kinds of experience and a 
specific knowledge of social processes and consequences. 

Social perspective, then, refers to this experience, history and 
social knowledge derived from social position. To represent a 
social perspective means to approach public discussion and deci­
sion making with the experience and knowledge of those posi­
tioned in a structurally specific way. Representing an interest or 
an opinion, I suggest, usually entails promoting certain specific 
outcomes in the decision-making process. Representing a perspec­
tive, on the other hand, usually means promoting certain starting 
points for discussion . From a particular social perspective a repre­
sentative asked certain kinds of questions, reports certain kinds of 
experience, recalls a particular line of narrative history, or ex­
presses a certain way of regarding the positions of others. These 
vitally contribute to the inclusion of different people in the deci­
sion-making process and attention to effects that proposed poli­
cies may have on different groups. Expressing perspective, how­
ever, does not usually mean drawing a conclusion about outcomes. 

I introduce the idea of social perspective, and the idea of 
representing a social perspective, in order to begin to address the 
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objection to the idea of group representation with which I began 
this essay. I wish to retain the intuition that social groups struc­
tured by gender, race, nationality, religion, ablement, sexuality, 
and so on, have some socially specific and politically relevant ways 
of experiencing and speaking about political issues. Nevertheless, 
I take seriously the claim that no such groups can be defined by a 
set of common interests, nor do all their members agree on 
principles and values to guide political discussion and decision 
making. African Americans in the United States, for example, 
have a large number of different and even conflicting interests, 
and adhere to a broad spectrum of political ideologies and opin­
ions. For this reason, representing African Americans in political 
life cannot mean representing a particular set of interests or 
opinions. But I wish to retain the intuition that African Americans 
may have a reason to claim that they should be specifically repre­
sented in the political life of the United States. I believe that the 
structured position of African Americans in a historically racist 
society, and the specific social and cultural consequences of this 
history and position, provides African Americans with specific 
experiential background and knowledge of the workings of soci­
ety which makes them attentive to certain issues, questions , or 
events that others tend not to think about. This is what I mean by 
perspective. 

For more than fifty years, The Pittsburgh Courier has been an 
important newspaper for African Americans in the city of Pitts­
burgh and in other parts of the United States as well. I think that 
this newspaper illustrates well the difference between perspective, 
on the one hand, and interest and opinion, on the other. In the 
pages of this newspaper each week appear reports of many events 
and controversies that exhibit the plurality of interests, not all 
of them compatible, that African Americans in Pittsburgh and 
elsewhere have. On the opinion pages, moreover, appear editori­
als that cover the range from right-wing libertarian to left-wing 
socialism, from economic separatism to liberal integrationism. 
Despite this variety of interests and opinions, it is not difficult to 
identify how The Pittsburgh Courier nevertheless speaks an African 
American perspective. Most of the events discussed involve Afri­
can Americans as the major actors, and take place at sites and 
within institutions which are are majority African American or 
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otherwise specifically associated with them. When the paper dis­
cusses local or national events not specifically identified with Afri­
can Americans, the stories usually ask questions or give emphases 
that are particularly informed by issues and experiences more 
specific to African Americans. 

One might object that the idea of an African American per­
spective, or a female gendered perspective, is just as open to 
criticism as the idea of interest or opinion. [sn 't it just as inappro­
priately reductive to talk about one Native American perspective 
as one interest? This is in fact so. Each person has his or her own 
irreducible history which gives him or her unique social knowl­
edge and perspective. I think, however, that we must avoid the 
sort of individualism that would conclude from this fact that any 
talk of structured social positions and group defined social loca­
tion is wrong or incoherent. lt makes sense to say that non ~Jrofes­
sional working-class people have predictable vulnerabilities and 
opportunities because of their position in occupational structures. 
The idea of perspective is meant to capture that sensibility of 
group positioned experience without specifying unified content 
to what the perceptive sees. The social positioning produced by 
relation to other structural positions and by the social processes 
that issue in unintended consequences only provide a background 
and perspective in terms of which particular social events and 
issues are interpreted; they do not make the interpretation. So 
you can well have different persons with a similar social perspec­
tive giving different interpretations of an issue. Perspective is an 
approach to looking at social events, which conditions but does 

not determine what one sees. 
I take interests, opinions, and perspectives to be three im-

portant aspects of persons that can be represented. None reduce 
to the identity of either a person or a group, but each is an 
aspect of the person. I do not claim that these three aspects are 
exhaustive of the ways people can be represented, moreover. 
There may well be other possible modes of representation, but I 
find these three particularly important in the way we talk about 
representation in contemporary politics and in answering the 
conceptual and practical problems posed for group representa-

tion. 
None of these aspects of persons is reducible to the others. 

-----. ··· -.. ·- -
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They are logically independent in the sense that from a general 
social perspective one can derive neither a set of interests nor 
opinions. Within an individual life, it may be possible to explain 
why being socially positioned in a certain way has led a person to 
set certain goals or develop certain values, but such connection 
among interests, opinions, and perspectives can only be made at 

the level of the individual case. 
Unlike interests or opinions, moreover, social perspectives can-

not easily be thought of as conflicting. Put together they usually 
do not cancel each other out but rather offer additional questions 
and fuller social knowledge. Perspectives may often seem incom­
mensurate, however. An account of postwar America from the 
perspective of those now in their eighties cannot be made in the 
same language and with the same assumptions as an account 
made from the perspective of those now in their twenties. 

V. NEW ARGUMENT FOR GROUP REPRESENTATION 

We are now in a position to return to the problem with which I 
began this essay. Advocates of inclusive democracy are faced with 
a certain dilemma. On the one hand, in nearly every society an 
underrepresentation of less privileged structural social groups can 
be observed in many dimensions. Women are underrepresented 
everywhere, racial, ethnic, or religious groups often lack signifi­
cant political influence, as do poor and working-class people. 
Many find such underrepresentation wrong, which leads to calls 
for mechanisms of special representation for excluded groups. 

Implementing such measures of group representation, on the 
other hand, seems to imply that the represented group has or 
should have a common set of interests or opinions. The fact that 
such unity of interest or opinion almost never exists seems to 

imply that social group representation is impossible. The idea 
of representing the social group perspective, coupled with the 
argument that representation is a differentiated relationships 
rather than a condition of identity or substitution, aims to move 
democracy theory out of this dilemma. A structural social gr?up 
does not exist as a unity prior to the moment of representation, 
with a clear set of interests and opinions with which it authorizes 
the representative's action. Rather, the very mechanisms of au-
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thorizing a representative activate members of the social group to 
discuss with one another their perspective on issues, and perhaps 
to formulate positions. Representing a social group consists pri­
marily in representing the perspective members of the group 
have derived from their structured social positioning. Perspective 
concerns questions, assumptions, and particular experience more 
than answers or conclusions. 

Thus a renewed argument for the special representation of 
oppressed or disadvantaged social groups runs as follows: Inclu­
sive democracy implies that every structured social group perspec­
tive in the polity should be represented. Every perspective should 
be represented not only for reasons of political fairness but also 
to maximize the social knowledge needed to reach fair and wise 
decisions. In societies structured by group based privilege and 
disadvantage, political processes of procedural liberalism gener­
ally result in the dominance of the perspectives of privileged 
groups in political discussion and decision making. Democratic 
inclusion thus requires special measures to enable the representa­
tion of oppressed or disadvantaged structural social groups. En­
suring the representation of multiple perspectives gives voice to 
distinctive experiences in the society and relativizes the dominant 
perspectives which are assumed as normal and neutral. 

Does this argument imply that minority or disadvantaged inter­
ests or opinions should be specially represented? Before deciding 
that the same sort of reasoning applies to interests and opinions, 
we should notice their differences from perspectives. Social per­
spectives arise from broad social structures that position many 
people in similar ways whether they like it or not. This makes 
social perspectives basic in a way that some interests and opinions 
are not. Interests and opinions may be shared with a large number 
of others, or they may be quite idiosyncratic. Many are voluntarily 
formed and organized, and their potential number in a given 
society is vast. 

But the primary relevant difference between interests and opin­
ions, on the one hand, and social perspectives, on the other, is 
that some asserted interests or opinions may be bad or illegiti­
mate, whereas a social perspective is not in itself illegitimate. In a 
society of white privilege, for example, the social perspective of 
white people usually wrongly dominates the making of many pub-
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lie discussions, and it should be relativized and tempered by the 
social perspectives of those positioned differently in the racialized 
social structures. But the social perspective of white people is not 
itself wrong or illegitimate. White supremacist opinions, on the 
other hand, which would can for the forced segregation of an 
people of color, are illegitimate. A liberal society in which such 
opinions are held by a sman minority might be obliged to let them 
express the opinions, but it is not obliged to give any special 
support to them just because they are at a disadvantage in the 
marketplace of ideas. 

In general, liberal principles of free speech and association 
govern the representation of interests and opinions. Everyone 
should have the freedom to express opinions and organize groups 
to publicize them. Everyone should be free to organize groups to 
promote particular interests. Both freedoms should be limited by 
rules that enable a similar freedom for others and which prohibit 
activities that wrongfully harm others. The content of this harm 
principle is notoriously contested, of course, and I will not enter 
that controversy here. The point is that on the whole maximizing 
liberty of speech and association should be the general principle 
guiding the representation of interests and opinions. 

Some critics of interest group liberalism, however, rightly argue 
that unbridled freedom of expression and association leads to 
gross unfairness in an economic system where some interests and 
opinions have much greater access to resources than others. At 
this point, some of the reasoning used to argue for special mea­
sures to ensure that representation of perspectives might also 
support special measures to ensure the representation of interests 
or opinions in public debate. Political equality may require guar­
anteeing media access to groups with few resources, or limiting 
the ability of richer groups to dominate public influence. As 
Joshua Cohen and Joel Rogers suggest, moreover, a fair system of 
interest group representation ought to subsidize the ability to 
organize of those with legitimate interests but few resources.

22 

How should a principle of the special representation of si­
lenced or excluded perspectives be implemented? Space permits 
only a brief answer to this important question. In my previous 
work on group representation, I argued that oppressed or disad­
vantaged social groups should be given resources to organize, 
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have special representative seats, and veto power over some issues 
most directly affecting the lives of those associated with the group. 
This is a strong interpretation of the requirements of the repre­
sentation of perspectives. While I do not retract this position, at 
the moment I will defer it, and here will consider other, weaker 
practical options for promoting the political inclusion of social 
perspectives. 

Many writers and policy makers concerned with group repre­
sentation look to legislative districts and/or voting procedures. I 
believe thar-it is not wrong to draw representative district bound­
aries in ways that will increase the likelihood that unrepresented 
social perspectives are represented. As Lani Guinier and others 
point out, however, it is nearly impossible to create a homogenous 
district, and group-conscious districting does tend wrongly to 
balkanize an electorate. Thus, I agree with her and others that 
various forms of proportional representation in voting schemes 
may be the best way to combine choice and fairness with a desire 
to maximize the representation of social perspective.23 

It is important recognize that law-making bodies need not be 
the only governmental sites whose members are elected according 
to rules of representation. A more democratic representative gov­
ernment would have various layers and sites of elected, appointed, 
and volunteer bodies serving as agenda setting-advisory commis­
sions and administrative review boards, as well as legislatures. In 
such bodies, it is possible to give specific representation to particu­
lar social group perspectives which might not otherwise be pres­
ent in the policy-making and review processes. If more attention 
had been paid to special representation of oppressed or disadvan­
taged groups in the process of setting up the citizens's discussions 
that led to Oregon's health care rationing plan in 1990, for exam­
ple, those citizen discussion groups would probably not have been 
so white middle-class and college educated.24 

The processes of authorization and accountability that consti­
tute the representative function, finally, should not be thought of 
as confined to official government bodies. I have already discussed 
how the free associative life of civil society is important for the 
formation and expression of interests and opinions. It is also 
an important site for the consolidation and expression of social 
perspectives. Deepening democracy means encouraging the 
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flourishing of associations that people form voluntarily according 
to whatever interests, opinions and perspectives they find im­
portant. A principle of the special representation of_ ~ppre~sed or 
disadvantaged social perspectives would apply to clVll soCiety by 
subsidizing the organization of members of oppressed or disad­
vantaged social groups and linking them to processes of policy 
formation. In order to ensure that the perspectives of migrant 
groups are represented in the policy-making process, for example, 
the Dutch government subsidizes the organization of migrant 
groups and regularly consults with them.

25 

I have argued that the worry that the representation of groups 
implies that all members of the group must have the same inter­
ests presupposes that the representative stands for everyone in the 
group or somehow unites the group. Conceiving representation 
as a differentiated relationship whose primary moments are au­
thorization and accountability, I have suggested, helps dispel this 
logic of identity. Representation of social positions structured by 
gender, race, nation, class, age, and so on, moreover, should be 
thought of primarily in terms of perspective rather than interests 
or opinions. Representing a social perspective means bringing to 
discussion certain kinds of experiences, questions, and sensibilit­
ies, moreover, rather than making positive assertions about policy 
outcomes. Thus, representing perspectives is less unifying than 
representing interests or opinions, and a particular perspective 
may be compatible with a variety of interests and opinions. Special 
mechanisms for ensuring the representation of perspectives that 
would not otherwise be represented maximizes fairness and social 

wisdom. 

NOTES 

I am grateful to Linda Alcoff, David Alexander, Will Kymlicka, and Ian 
Shapiro for helpful comments on an earlier version of this paper. Earlier 
versions of this paper were presented at conferences sponsored by the 
Institute of Philosophy of the Czech Academy of Sciences and the Insti­
tute of Cultural Studies in Essen, Germany. I am grateful to Jean Cohen 
and Gertrud Koch for arranging my speaking on those occasions, and 
this paper benefitted from discussion at both conferences. 
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WHAT IS A BALANCED COMMITTEE? 

DEMOCRATIC THEORY, 

PUBLIC LAW, AND THE QUESTION 

OF FAIR REPRESENTATION ON 

QUASI-LEGISLATIVE BODIES 

ANDREW STARK 

l. INTRODUCTION 

In recent years political scientists, writing about fair representa­
tion in the legislative and judicial spheres, have noted democratic 
theory's failure to deal with the profound representational ques­
tions that arise in other kinds of forums and institutions. 1 Promi­
nent among such forums and institutions is the quasi-legislative 
body-where "quasi" implies the capacity to influence but neither 
make nor (alternatively) simply rubber-stamp government deci­
sions, and "legislative" signifies a concern with law, rule, or policy 
making. At the federal level, most such bodies comprise private 
citizens representing various interests; almost all are established 
or utilized under the U.S. Federal Advisory Committee Act 
(FACA) to provide advice and recommendations to the executive 
branch. Federal advisory committees can "exert an enormous 
influence on government ... decision making," and their con­
cerns span the policy spectrum.2 The White House Conference 
on Aging, the National Industrial Pollution Council, the Ad Hoe 
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Committee on Long-Term Care, the President's Commission on 
AIDS, the National Commission on the Observance of Interna­
tional Women's Year, and the Grace Commission on Cost Control 
in Government, all would be classified as advisory committees.3 

Despite their diverse topicality, though, most FACA-governed com­
mittees can be termed "quasi-legislative" in the sense that they 
influence the making of law, rules or policy, construed broadly so 
as to embrace a spectrum from focused technical panels to omni­
bus bodies with extremely diffuse mandates.4 But how should we 
go about the task of ensuring that such bodies exhibit fairness of 
representation? This question, as a number of scholars have 
noted, remains both a significant and a wide-open one for demo­
cratic theory.5 There is, simply, no theory of quasi-legislative repre­
sentation . 

There does, however, exist a theoretically rich body of public 
discourse-court decisions and briefs, legislative debate and at­
tendant journalistic commentary-that has arisen surrounding 
the issue of fair representation on FACA-governed committees. 
Pursuant to the intent of FACA's drafters, discourse participants 
have universally taken a "fairly-representative committee" -or, to 
use FACA's terms, a "balanced committee"-to be one on which 
all interests affected by the committee are accorded some repre­
sentation on it. 6 But by what modes to we judge that all affected 
interests are represented on any given committee? This question 
has embarked those concerned with balancing committees on the 
kinds of inquiries that most engross theorists concerned with 
group representation: how do we determine what kinds of groups 
ought to be represented in different kinds of forums (what princi­
ples of inclusion and exclusion ought to prevail), and how do we 
identify both the membership of such groups and those who 
speak for them? Discourse over fair representation on FACA­
governed committees engages these questions and many others 
central to democratic theory, and it does so in a way immersed in 
the richness of particular cases and shaped by the constraints 
imposed by actual democratic practice. 

Specifically, those in the political branches responsible for es­
tablishing such quasi-legislative bodies-or those who seek repre­
sentation on them through the courts-have found themselves 
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wrestling with two vexing democratic-theoretic questions: First, 
given that any such body will affect only a circumscribed set of 
social issues, how should we approach the question of con­
structing the boundaries of its mandate? Should a governmental 
cost-control committee, for example, be understood to affect the 
interests of the poor, and should the poor therefore have repre­
sentation on it? This can be called the question of "mandate 
definition." And second-given that the quasi-legislative realm 
has at its disposal neither the electoral mechanism for choosing 
representatives available in the legislative realm, nor the standing 
criteria available in the judicial realm-how should those who 
establish or review quasi-legislative bodies approach the question 
of selecting members to represent (those who hold) various af­
fected interests? Even if a cost-control committee is understood to 
affect the interests of the poor, that doesn't settle the question of 
who should be selected to represent them. This can be called the 
question of "membership selection." 7 

It is worth taking a bit of space at the outset to underscore the 
distinctiveness of these twin questions of quasi-legislative repre­
sentation, mandate definition and membership selection, and I 
do this in part II. The "quasi-legislative," in a manner of speaking, 
is situated in "representational space" between the pure-legislative 
and the quasi:iudicial, two realms whose representational issues 
have been heavily theorized. Yet it is necessary to set out briefly 
the preoccupations and constructs emergent in these two neigh­
boring theoretical realms, and not only because doing so helps 
set in bold relief and lend more definition to the distinctiveness 
of the quasi-legislative, and what is and is not at issue there. Doing 
so also shows how little we can draw on established theories in 
neighboring representational domains, if our task is to theorize 
the unique quasi-legislative issues of mandate definition and 
membership selection and the central group-representational 
questions they implicate. To do so we must turn to actual public 
discourse over fair quasi-legislative representation and analytically 
reconstruct it, as I do in part III, before drawing from it, as I do 
in part IV, a framework theory of fair representation for the quasi­
legislative sphere. 
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II. NEIGHBORS OF THE QUASI-LEGISLATIVE: THE "PURE" 

LEGISLATIVE AND THE QUASI-JUDICIAL 

Normative Theories of "Pure" Legislative Representation 

Most normative theories of legislative representation-i.e., those 
concerned with "pure" legislative bodies such as Congress, state 
legislatures, and town councils-yield theoretical constructs fun­
damentally inapplicable to the two central issues of fair quasi­
legislative representation, mandate definition and membership 
selection. But a look at normative pure-legislative representation 
theory is helpful, because it makes vivid the uniqueness of the 
quasi-legislative and helps, as well, to delineate the boundaries 
between the two legislative realms, "pure" and "quasi." To see this, 
consider mandate definition first. 

Much pure-legislative representation theory takes the mandate 
of the legislative body under analysis-whether Congress, state 
legislature or town council-as given, and instead treats the 
boundaries of the constituencies to be represented on that body 
as the principal variable, the instrument most readily manipula­
ble, to the end of achieving representative fairness. After all, the 
mandates of pure-legislative bodies are constitutionally en­
trenched, sovereign artifacts-ordinarily unalterable by the politi­
cal and judicial branches in pursuit of representative fairness, 
invariably affecting all social interests within a given jurisdiction. 
By contrast, the pure-legislative constituency is a subsovereign, 
geographically fungible artifact-capable of being politically 
made and judicially remade so as to embrace innumerable possi­
ble subsets of social interests, with dramatic resultant import for 
representative fairness. Hence the legislative constituency's cen­
trality as a variable in normative theories of pure-legislative repre­
sentation concerned with "affirmative gerrymandering." 8 

The structure of the quasi-legislative, however, dictates the re­
verse focus. For on quasi-legislative bodies, the principal vari­
able-the instrument most readily manipulated in aid of repre­
sentative fairness-is the mandate of the body itself, while it 
is the configuration of the constituencies represented on quasi­
legislative bodies that must be taken as given. It is, after all, 
the quasi-legislative body itself-or, more exactly, its mandate-
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which can be most readily described as a political:iudicial, subsov­
ereign artifact, capable of being politically made and judicially 
remade so as to embrace any bounded set of interests, with dra­
matic resultant import for representative fairness. A body's man­
date could be struck by agencies or interpreted by courts, for 
example, so as to deal broadly with all interests affected by AIDS, 
or more specifically with AIDS and the black community, AIDS 
and health-care workers, or any combination between and be­
yond. By contrast, in the quasi-legislative sphere, it is the constitu­
encies represented that must be taken as given. Pursuant to FACA 
and individual committee charters, each such constituency con­
sists not of a variable agglomeration of manifold interests, as do 
geographical pure-legislative constituencies, but rather a single, 
discrete social interest (i.e., a particular environmental interest, 
consumer interest, business interest, etc.). Such constituencies are 
"givens" in that they are socially "self-identifying" entities, not 
political:iudicial creations. Hence, they lie beyond the capacity of 
those establishing and reviewing committees to reconfigure in the 
quest for representative fairness. 9 

Much pure-legislative representation theory, then, focuses on 
affirmative gerrymandering-how to manipulate variable legisla­
tive constituencies (i.e., constituencies which embrace mutable 
subsets of social interests) against the backdrop of constitutionally 
given legislative mandates (mandates which invariably embrace 
all social interests). The quasi-legislative realm, however, focuses 
on the reverse ("mandate-definition") question: how to manipu­
late variable quasi-legislative mandates (mandates which typically 
embrace mutable subsets of social interests) against the backdrop 
of socially given quasi-legislative constituencies (constituencies 
which each encompass single social interests). 

Nor does pure-legislative representation theory have much to 
say about the other major question of quasi-legislative representa­
tion, the question of membership-selection. To see this, consider 
that by no means does all pure-legislative representation theory 
confine itself to legislative constituencies and bodies as presently 
constructed. Some theorists would replace the pure-legislative 
constituency with various forms of proportional representation, 
so as to enable self-identifying social interests to be represented in 
pure-legislative deliberations. Others would exchange the majori-

-------------- ------
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tarian procedures operative in pure-legislative bodies for norms 
of consensus or supermajoritarian decision making, so as to en­
sure that a greatrer range of interests are reflected in pure-legisla­
tive decisions. 10 

What appear to be avenues for improvement in the pure-legisla­
tive realm, however, are already well utilized in the quasi-legisla­
tive domain. First, the quasi-legislative is at the vanguard of the 
pure-legislative in one of the major purposes of proportional 
representation; i.e., in the capacity to represent an array of self­
identifying social interests. 11 Second, most federal advisory com­
mittees already operate according to a variety of informal consen­
sus (unanimity, high-threshold supermajority) decision rules. 12 

Hence, the advanced theoretical inquiries of normative pure­
legislative theory-so many of which are concerned with incorpo­
rating or intimating various features of proportional representa­
tion and consensual governance-deal with issues that have Jong 
since been settled in the quasi-legislative case. Conversely, it is 
precisely in an area long-since settled in the pure-legislative do­
main, and hence essentially unaddressed in normative theories of 
pure-legislative representation, that the quasi-legislative realm is 
developmentally primitive, requiring theoretical illumination. 
Specifically, the quasi-legislative realm cannot generate any ana­
logue for the electoral link between representatives and repre­
sented which pure legislative bodies take for granted as the ele­
mental first stage of fair representation. Hence, in addition to the 
question of "mandate definition," the quasi-legislative realm poses 
the question of "membership selection": how can we "select ... 
and legimitat[e] the membership" of quasi-legislative bodies in a 
fashion "analogous to what goes on when legislative representa­
tives have been out to the test of an election?" 13 

Taken as a whole, then, contemporary pure-legislative represen­
tation theory preoccupies itself with affirmative gerrymandering, 
proportional representation, and legislative consensus norms. 
Theories dealing with such problems, however, have little applica­
bility to the quasi-legislative sphere. There, the search is for princi­
ples of mandate definition and membership selection-issues 
that understandably remain unencompassed by pure legislative­
representation theory. 

A word should also be said about that body of formal political 
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theory which, since the publication of Duncan Black's seminal 
Theory of Committees and Elections in 1958, has explicitly concerned 
it.self with representation issues on "committees." For purposes 
here, all that need be noted is that notwithstanding its explicit 
concern with "faithfully representative committees," the usual for­
mal-theory focus is on bodies that seem less quasi-legislative-i.e., 
not really committees at all-and more pure-legislative in their 
governing characteristics. Specifically, the formal-theoretic focus 
is on "committees" that are usually imagined to exercise mandates 
governing all or at least many social issues, and/ or are possessed 
of electoral links to the represented ( or are otherwise assumed to 
possess unproblematic mechanisms for selecting representa­
tives) .14 Formal committee theory, too, thus leaves the central 
quasi-legislative questions of mandate definition and membership 
selection unaddressed. 15 

Conversely, the central issue to which formal committee theory 
does address itself-designing schemes for weighting committee 
members' votes so as to faithfully reflect the intensity of popular 
support for different positions-is essentially a closed question 
for those engaged in the actual practice of establishing faithfully 
representative quasi-legislative committees. 16 This is so for a cou­
ple of reasons. First, because quasi-legislative bodies generally 
govern themselves according to various forms of consensual deci­
sion making, discourse surrounding their makeup reveals few con­
tests over the weighting of votes, as it would if such bodies typically 
adopted .majoritarian modes of governance (as, generally, do most 
hypothetical "formal" committees). Public-interest groups seeking 
representation on federal advisory committees, knowing consen­
sus rules normally prevail, rarely request more than one or two 
representatives, even on bodies that might otherwise consist of 
over a hundred private-sector members. 17 Second, because quasi­
legislative bodies are possessed of no electoral or other cognizable 
links to the represented, discourse surrounding their composition 
shows little interest in apportioning seats on the basis of popular 
support, as it presumably would if any kind of metric for such 
support were available. Those seeking representation on quasi­
legislative committees, in fact, never request representation of the 
interests they voice in proportion to some assertion about their 
intensity within the population or the voting share of those who 
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hold them. 18 The presence of consensual norms among commit­
tee members, along with the absence of electoral links between 
committee members and those they represent, means that the 
only goal plaintiff groups seeking quasi-legislative representation 
generally harbor is to win representation per se. They seek neither 
representation in proportion to the size of other delegations, nor 
representation in proportion to numbers in the population. Yet 
these are precisely the "weighting" questions with which much 
formal "committee" theory deals. 19 

Public Law 

One other theoretical body may suggest itself as having some 
bearing on the question of quasi-legislative representation: public­
law jurisprudence dealing with the conjoining realm of the quasi­
judicial. 20 While the line between the quasi:iudicial and the quasi­
legislative is notoriously blurred, there is nevertheless a sufficiently 
articulable distinction between representation issues raised in 
trial-type proceedings on the one hand, and those posed by law-, 
rule- or policy-making bodies on the other, that a theory of quasi­
legislative representation cannot easily be coaxed out of theories 
of quasi:iudicial representation .21 Yet an exploration of their dif­
ferences becomes useful, again, to refining what is and is not 
at issue in quasi-legislative representation. And those differences 
become apparent simply by stating the quasi:iudicial analogues 
for the two main questions of quasi-legislative representation, 
mandate definition and membership selection. 

While the quasi-legislative question of mandate definition cen­
ters on whether a particular committee's governing mandate af­
fects a given interest, the quasi:iudicial analogue centers on 
whether a particular trial-type proceeding's underlying statute 
protects a given interest. 22 The difference here is that while quasi­
judicial proceedings apply a statute or regulation the legislature 
or executive have already enacted, quasi-legislative bodies assist 
the legislature and the executive in the making of law or policy de 

nova. Quasi:iudicial discourse-over whether a trial-type proceed­
ing's underlying statute protects particular interests-is thus dom­
inated by legal-theoretic issues of statutory interpretation, Con­
gressional intent and agency precedent. In the quasi-legislative 
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case, by contrast-because there is no analogously underlying law 
to which to refer-discourse over whether a body's governing 
mandate affects particular interests takes the form of an uninhib­
itedly political inquiry into the impact of a particular policy area 
(AIDS policy; government cost-cutting, etc.) on those interests. 

Turning, secondly, to the quasi-legislative question of member­
ship selection-which asks who should be selected to represent 
(those who hold) a given affected interest-the quasi:iudicial 
analogue here queries: who should be granted standing to inter­
vene on behalf of (those who hold) a given protected interest? 23 

Again, the differences between quasi:iudicial standing criteria and 
quasi-legislative selection considerations, as they have evolved, 
are substantial. Because quasi:iudicial proceedings are adversarial, 
standing criteria require would-be parties to sharpen "that con­
crete adverseness upon which a case or controversy depends." 
This, in effect, requires interest groups seeking standing to show 
that they represent either their own particular interests as an 
organization "qua organization," 24 or else a class of individuals 
who hold a protected interest in an acute or special way, to a 
degree "greater than that possessed by an ordinary citizen." 25 

Quasi-legislative bodies, by contrast, are not adversarial but delib­
erative in character, and standing criteria are hence inapt. Here, 
a public-interest organization's claim to represent its own organi­
zational interests, or only those individuals who hold the public 
interest in question in a special or significant way, might actually 
be disqualifying, since the protection of special, non-widely shared 
interests is the task of the quasi:iudicial. Instead, as we shall see, to 
be selected in the quasi-legislative setting a public-interest organi­
zation must show that it represents the disembodied public inter­
est itself-in environmental protection, say, or consumer safety­
and not just the organization's interest qua organization. Or else, 
it must show that it represents all individuals who possess that 
interest and not just some. Such approaches would, of course, 
normally be disqualifying in a quasi-judicial setting. 

In sum, the issues of quasi:iudicial representation-statutory 
interpretation and standing criteria-flow along relatively legalis­
tic trellises. The analogous issues of quasi-legislative representa­
tion-mandate definition and membership selection-have, by 
contrast, provoked a far more robustly political discourse, suitable 
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to what is a more political realm of representation. While public­
law jurisprudence has much to say about the former, it has had 
little to say about the latter. 26 

Public Discourse 

One might have thought that the neighboring realms of norma­
tive pure-legislative representation theory, or formal committee 
theory, or legal theory dealing with quasi:iudicial representation 
might-whether singly or jointly-have generated theoretical 
constructs of fundamental bearing on the group-representational 
issues that dominate the quasi-legislative. This, however, is not the 
case. Showing in what ways it is not the case, moreover, helps clear 
the deck for the only remaining approach: a theoretical analysis 
of public discourse over fair quasi-legislative representation itself. 
Or, more exactly, an analysis of the discourse of those-courts, 
litigants, politicians, and commentators-actually concerned with 
ensuring that federal quasi-legislative bodies conform to FACA's 
requirement that they be "fairly balanced," meaning that all inter­
ests affected by any given committee must be represented on it. 
Discourse has thus flowed toward the twin questions of (1) how 
first to determine the range of interests any given committee does 
affect (the question of mandate) and (2) how then to ensure 
that those interests are properly represented (the question of 
selection). 

Yet although it addresses these two questions in a rich and 
multivarious fashion, public discourse has been far from univocal 
in answering them. Indeed, FACA's "balance provision" has 
proved to be "the most troublesome aspect of FACA litigation, ... 
generat[ing] more lawsuits than any other provision of FACA." 27 

The typical FACA balance case involves litigation commenced by 
a public-interest group seeking representation on a given commit­
tee-a committee which, the plaintiff group typically charges, is 
"seriously imbalanced," lacking members truly representative of 
all the interests it affects. 28 According to the defendant U.S. gov­
ernment, however, challenged committees are invariably well bal­
anced-appropriately representative of all affected interests.29 

The litigiousness FACA's balance provision has provoked, the ab­
sence of any Jines of clarity in balance decisions,30 the vagueness 
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of the balance provision itself,31 and the difficulties Congress has 
faced in attempting to render it more concrete-these are each 
rooted in the same thing: the contestedness of the concept of a 
fairly representative quasi-legislative body; i.e., a balanced commit­
tee. Or, more exactly, in the inaccessibility of the principles on 
which committee mandates are to be determined and members 
selected. 

In what follows, I reconstruct "balance discourse" in order to 
yield a framework theory of quasi-legislative representation. In 
fact, it would be most accurate to characterize this study as a 
"theorization of public discourse." It should be emphasized, how­
ever, that if it is to remain faithful to the shared assumptions of 
discourse participants any such theorization must take a tradi­
tional "interest-group liberalism" as its point of departure. And for 
that reason, the questions of fair quasi-legislative representation 
escape the concerns not only of much normative theory, formal 
theory, and legal theory but also many of the more critical demo­
cratic theories that engage contemporary political philosophy. 

To see this, consider that while FACA's balance provision liter­
ally requires committees to be representative of all "points of view 
relevant to their functions," the aim of each party in any given 
balance case, as noted, has become simply to ensure representa­
tion of all interests the committee directly affects. 32 Congress, 
courts and litigants have simply taken '"a direct interest' as proxy 
for a point of view so that judicial review would be available." 33 In 
its suit to have consumer interests represented on the National 
Advisory Committee on Microbiological Criteria for Foods, for 
example, the plaintiff Public Citizen was concerned to show sim­
ply that "the Committee lack[ed] any consumer representation, 
not that it lack[ed] consumer representatives with specific view­
points" -and least of all that it Jacked consumer representatives 
"who share[d] their own viewpoint." Indeed, Public Citizen con­
ceded that someone like "the economist Milton Friedman-pre­
sumably an opponent of most government regulation-might, at 
least facially, qualify as a consumer representative." 34 All parties 
to discourse thus agree that representation of affected interests 
(where the interests concerned can be classified under compara­
tively "objective" rubrics such as various types of "environmental," 
"health," "consumer," "business," etc., interests) is simply more 
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manageable, more readily accomplished, than representation of 
"subjective, amorphous concepts such as viewpoints." 35 Whatever 
its merits, the balance-of-interests model must be incorporated 
into any discourse-based theorization of "fair quasi-legislative rep­
resentation"-a concept contestable enough as it is, so the dis­
course shows, without bringing in the added difficulties attendant 
on a need to balance representation not just of affected interests 
but of viewpoints as to how to realize those "interests." 36 

It must be said, however, that a large question remains closed, 
and goes wholly unaddressed in balance discourse, as a conse­
quence of this assumed equation of fair quasi-legislative represen­
tation with representation of affected interests. That precluded 
question is whether democratic politics can ever transcend the 
clash-of-interests model.37 But even some scholars who advance 
alternative models of representation agree that at the moment, 
" [ t] he operation of liberal democratic politics corresponds to 
these assumptions;" i.e., that their conflicting interests are often 
what the represented seek to have represented.38 "The very dis­
tance of ... prospects" for reforming the clash-of-interests system, 
as Anne Phillips has noted, "puts a premium on political prescrip­
tions" -and, presumably, political theorizations of public dis­
course- "that can be made relevant to representative democracy 
as currently practised." 39 

To summarize thus far: Normative theories of "pure" legislative 
representation focus on affirmative gerrymandering, along with 
various possibilities for enabling the representation of social inter­
ests (proportional representation) and enacting consensual legis­
lative decision rules. Formal committee theory concentrates on 
committees that govern all or many social issues, or else possess 
unproblematic or presumed links to the represented, or else oper­
ate according to majority vote. Public-law jurisprudence concerns 
itself largely with the issues of statutory interpretation and stand­
ing criteria suitable to weighing fair quasi:judicial representation. 
And a variety of critical democratic theories assume selves vari­
ously communitarian, other-regarding, or altruistic. No developed 
representation-theoretic body, in other words, deals with the 
quasi-legislative realm-the realm in which central issues of 
group representation most directly come to a head-where the 
challenge is to ensure the representation of all affected interests, 
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and the questions are therefore those of mandate definition and 
membership selection. Yet to explicate the central preoccupations 
displayed by these other theoretical bodies is, necessarily, to show 
that only an exploration of public discourse, and not an extrapo­
lation from neighboring theoretical domains, can theorize the 
group-representational issues central to the quasi-legislative 
realm. 

III. BALANCE DISCOURSE: 

AN ANALYTICAL RECONSTRUCTION 

In this section, I offer an analytical reconstruction of discourse­
and in particular, government and plaintiff-group argumenta­
tion-in the major "balance" cases, ranged around the separate 
issues of how to define a quasi-legislative committee's mandate 
and how to select its members. On both issues, mandate and 
selection, the government habitually argues in the alternative. 
That is, it advances two recurrent lines of democratic-theoretic 
argument on mandate, and two on selection, for a total of four 
argumentative strategies in its arsenal. Plaintiff groups, accord­
ingly, mount four discernible counterarguments. The structure of 
balance discourse thus displays four distinct strands, which are 
reconstructed here as Discourse over Mandate (1) and (2) and Dis­
course over Selection ( 1) and (2). And although this discourse largely 
surrounds cases where public-interest groups seek representation 
on committees dominated by private interests, the theorization it 
affords can be generalized to instances where this is not the 
case.40 

Discourse over Mandate ( 1) 

In seeking to exclude a plaintiff group from a given committee, 
the government's first move, typically, is to characterize the com­
mittee's mandate as both a well-defined and a narrow one, best 
understood as touching on issues that affect the particular inter­
ests only of those, usually members of the private sector, who 
are already represented. When the National Treasury Employees' 
Union sought representation on President Reagan's Commission 
on Privatization (a body composed exclusively of business repre-
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sentatives), the government contended that the Commission's 
mandate was "a narrow one, namely, to determine which govern­
ment programs are more appropriately part of the private sector," 
and "not to determine whether or not privatization in general is a 
good or desirable public policy." 41 "Within these parameters," the 
Court itself agreed, there was no need for "critics of privatization" 
such as the plaintiff group "to be present on the Commission to 
lend it balance." 42 Or consider the National Anti-Hunger Coali­
tion's suit for membership on President Reagan's Private-Sector 
Survey on Cost Control in Government (the Grace Commission), 
a body composed of 150 "citizens appointed by the President from 
the private sector." There, the government claimed that the "line" 
between the committee's "narrow managerial mandate" and any 
"broader 'policy' questions ... was a bright one," and that the 
interests the Anti-Hunger Coalition claimed to represent were not 
"directly affected by the work of the committee." Any "imbalances" 
alleged by the plaintiff, the government contended, would thus 
be "irrelevant to the ability of the [Commission] to perform its 
function fairly and impartially." 43 In short, in "some cases the 
issues to be decided by committees are so bounded that any threat 
to public values simply disappears." 44 In such circumstances, to 
include representatives of broader interests would transform "the 
function of the committee, not lend it greater balance." 45 

For the government, it is thus possible to draw bright, hermetic 
lines distinguishing a quasi-legislative body's well-defined, rela­
tively narrow mandate-and the delimited range of (private) 
interests it does affect-from anything broader and extrinsic to it. 
Plaintiff groups, in replying, argue that however narrow or private­
sector-oriented a committee's initial concerns may have been, they 
inevitably broaden beyond their original confines, impelled to do 
so by the kinds of inner dynamics that typify such bodies. In 
seeking representation on the Privatization Commission, for ex­
ample, the Treasury Employees' Union asserted-almost as a gen­
eral principle of the sociology of committees-that "committees 
in government seldom operate wholly within their charter, and 
hence the original representation usually turns out not to be 
balanced." 46 Similarly, in seeking representation on the Grace 
Commission, the National Anti-Hunger Coalition argued that "the 
committee has departed from its narrow mandate and is consider-
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ing substantive changes in federal programs." 47 All of which 
amounts to a line of argument running flatly counter to the 
government's habitual attempt to 'Justify homogeneous commit­
tee membership by a correspondingly narrow definition of a com­
mittee's functions." 48 

Discourse over Mandate ( 2) 

In the first strand of mandate discourse, then, the government 
argues that the committee's mandate, at an appropriately fine­
grained level of specification and definition, can be deemed suf­
ficiently narrow so as not to affect directly the excluded interest. 
To be sure, though, at some sufficiently broad level of generality 
or attenuation anything can be said to affect anything else. But 
then if we are going to argue at such broad levels of attenuated 
connection-and this is the government's second argument on 
committee mandate-not only the plaintiff interest, but an "infi­
nite" number of other interests, might be deemed equally af­
fected. The Treasury Empl<ryees' Union decision, for example, be­
gins-along lines urged by the government's first mandate 
argument-by characterizing the contested committee's mandate 
as a "narrow one," affecting at most a very thin range of private­
sector interests, and certainly not the putatively excluded public 
interest. But, the court then opines, if the committee's de facto 
mandate should indeed be understood as sufficiently broad as to 
affect the excluded interest-in the way the plaintiff union had 
urged-then it is in fact "so broad" that "it would be impossible 
to include among [the committee's] members a representative of 
every [interest] that would or could conceivably be affected by the 
[committee's] work"-including, inter alia, the plaintiff group.49 

Courts have been as influenced by this second strand of govern­
ment mandate-argumentation as they have been by the first. 
When a consumer organization sought membership on an FDA 
Food Safety Committee, the court-in the form of a general 
statement about -committees per se-followed the government 
brief in opining that if the excluded interest were somehow 
deemed directly affected, then the similarly relevant interests "to 
be considered by an advisory committee are virtually infinite ... I 
can conceive of no principled basis ... to determine which .. . 
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deserve representation on particular advisory committees." Al­
though-pursuant to the first governmental "mandate" argu­
ment-at an appropriate level of specification the line between a 
committee's "narrow" mandate and any "broader" questions may 
be a "bright one," at the level of imputed breadth at which com­
mittee mandate could be said to affect the excluded interest, the 
line between those with "'direct interests' and those with 'tangen­
tial interests"' would turn into a "hopelessly manipulable" one. So 
manipulable thatjudges and agencies "would be obliged to make 
an arbitrary decision as to how attenuated an interest must be 
before it should be classified as 'indirect,"' and hence exclud­
able.50 

Underlying this second exclusionary argument are some deter­
minant assumptions about interest pluralism. Specifically, the gov­
ernment assumes that a radical disintegration characterizes the 
universe of interests. Once beyond a narrow point of rich-textured 
specification , "[n] o principles" exist by which, and there simply is 
no impartial perspective from which, one might "draw lines" or 
definitively priorize various excluded interests-at least according 
to the "directness" or intensity with which any particular commit­
tee mandate might affect them. Each "interest" by its own lights 
could claim to be so affected, but no intersubjective ordering or 
ranking principl es prevail whereby agencies or court~ could seat 
representatives of only a few. As the government brief in the 
National Anti-Hunger Coalition case put it, "if the Court were to 
follow the logic of the plaintiff's argument," "virtually every spe­
cial interest . . . in the United States [could] claim that it might be 
affected" by the cost-control committee; the "churches [would] 
have a right [to be represented]. The hospitals [would] have a 
right. The schoolteachers [ would] have a right. ... And you can 
go on and on." 5 1 No principles of relationship even exist such 
that one or two interests could be said to virtually represent the 
affected others, or such that all the excluded but affected interests 
might reasonably be asked to coalesce behind one representa­
tive. 52 The interest universe is a realm of radical difference, a view 
which is no stranger to democratic theory.53 

The interest universe, plaintiff groups reply, in fact betrays 
more definition, contour and lines of inner commensurability 
and relationship than the government position assumes-defini-
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tion, contour, and commensurability on the basis of which agen­
cies and courts could, within appropriate bounds, determine that 
a committee's mandate will lead it to affect directly some excluded 
interests more than others.54 In support of its claim to member­
ship on the Grace Commission, the Anti-Hunger Coalition 
claimed to be "unique in the entire universe of possible interests," 
possessing an "extremely specific, definable disproportionate in­
terest ... in [the Commission's] activities." 55 Seating the excluded 
interest need not open the floodgates; it is simply not true that, 
beyond a circumscribed point, "no principles" are available for 
intersubjectively ranking, priorizing, or coalescing interests by the 
extent to which they have import for the committee, or the com­
mittee for them.56 This line of argument, as well, resonates with 
an important strand in democratic theory. 57 

Discourse over Selection ( 1) 

In mandate discourse, then, the government habitually urges that 
at the most appropriate level of definition, committee mandate is 
best understood as simply too narrow to directly affect the ex­
cluded interest. Or, if we are to conclude that mandate somehow 
does affect the excluded interest, the link must take place at a level 
of such omnibus generality that there is no way of distinguishing 
those interests directly affected from those only indirectly af­
fected. Plaintiff groups, for their part, question both claims. 

Turning now to the issue of "membership selection," the gov­
ernment typically urges that even if a committee's mandate can be 
said uncontroversially to "directly affect" the excluded interest in 
question (i.e., it can be understood as not so narrow as to exclude 
that interest, but not so broad as therefore to include "myriad" 
others), that in itself provides no reason why the particular plain­
tiff group-as opposed to some other group or individual­
should be "selected" to represent (those who possess) the ex­
cluded interest. And here, on the question of selection as well, 
two strands of discourse-two modes of government argumenta­
tion and group response-are discernible. 

In the first, the government rejects the group's claim to be 
selected by arguing that no means exist whereby interest groups 
can, in a suitably cognizable fashion , establish that they actually 
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represent any real individuals. In the pure-legislative arena, elec­
toral ratification exists as a means to validate parties' claims to 
speak for constituencies of real individuals. In the quasi:iudicial 
realm, various standing tests are available to validate parties' 
claims to speak for classes of real individuals. Neither vehicle, 
however, is accessible in the quasi-legislative setting. It is impossi­
ble, one balance jurist urged, to decide which "American[s)" a 
plaintiff "organization truly represents; [i)n our system of govern­
ment, that sort of question is implicitly determined by elec­
tions." 58 Or, as the government insisted in another case, all that a 
quasi:iudicial standing test shows-indeed, all that it is meant to 
show-is that an excluded group represents a defined few who 
harbor the interest in question in a "distinct and palpable" or 
"specific" way.59 But while standing tests may thus be suited to 
advancing a group 's claim to represent real individuals in a quasi­
judicial setting, they do not suffice to make a comparable claim in 
the quasi-legislative. 

Jeremy Rabkin well articulates the fundamental political-theo­
retic position lying behind the government's claim that-outside 
of electoral mechanisms and standing tests-groups cannot claim 
to represent any real individuals. At most, Rabkin writes, groups 
can claim to 

represent interests instead of directly representing the people as­
sumed to hold those interests. But just to that extent, they do not 
really represent anyone . . . for it is notorious that people are not 
always interested in their interests .... Thus near majorities of 
union members have ignored the counsel of their union officials in 
successive presidential ele~tions over the past two decades. And the 
reason, in all likelihood, was not that they disagreed with union 
officials about their interests as union members but that they did 
not see this interest as predominant.60 

The concern here, as Rabkin makes clear, is not that when it 
comes to the excluded interest in question, the group's view as to 
how best to serve that interest may simply not represent the views 
of any actual individuals-that, for example, the group may have 
a view as to what is in the environmental interest not shared by 
anyone in the public. For even if a great many individuals do share 
a group's point-of-view as to how best to serve the interest the 
group claims to represent, a more fundamental problem of repre-
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sentation will still arise because those individuals will invariably 
have other interests to which they may give "preference" or "pre­
dominance" -and they may do so with an innumerable variety of 
gradations, emphases, and tradeoffformulas. 61 A "steelworker, for 
example, may like clean air as much as the next person but still 
prefer to put up with a bit more air pollution rather than see the 
closing of the plant in which he works"; hence an "environmental 
group" will not speak for him.62 Groups, focused as they must be 
on representing one or (at most) a handful of interests apiece, 
cannot easily be assumed to represent total individuals-those 
complicated congeries of manifold conflicting interests. 63 This 
line of governmental argument is, as well, a prominent one in 
public law and political theory.64 

Plaintiff groups predicate their counterargument on the idea 
that individuals may not be the entities which quasi-legislative 
bodies ought to represent in the first place. Or (to put it another 
way) when faced with the government's claim that they can never 
represent individuals-only at best disembodied interests-plain­
tiff groups argue that after a point, there are only interests. Indi­
viduals do not exist, if individuals are conceived as rank orderings 
of multiple interests, orderings that may well give predominance 
to interests other than the one the plaintiff group represents. 

It is important-before consulting some relevant strands of 
plaintiff argumentation itself-to frame this argument conceptu­
ally. And, in the absence of any theory of quasi-legislative repre­
sentation that does so directly, it will prove helpful to recur to 
those minoritarian strands in neighboring political and legal the­
ory which argue-certainly against convention-that disembod­
ied single interests, and not multi-interested individuals, should 
be the primary constituents represented in pure-legislative and 
quasi-judicial forums as well. For in both strands of scholarship 
one finds the individual deconstructed into an inchoate constella­
tion of unranked and unrankable discrete interests, interests 
which are themselves deemed to be the basic building-blocks­
the entities which truly merit representation-in the legislative 
body or quasi:iudicial proceeding in question, and which single­
interest groups are eminently capable of representing. In his book 
on reform in the pure-legislative domain, for example,John Burn­
heim argues that 



396 ANDREW STARK 

I may well have conflicting interests as a producer and a consumer, 
[but it] is not desirable that I settle in advance for some one 
balance between these conflicting interests. [Better that] my di­
ve rse i,Jterests each have its own representative. Each representa­
tive [ would] do the best for a specific interest in the circum­
stances.65 

The inner realm of the individual is one of conflict, with each 
major interest suggesting itself as uniquely important and no 
internal, intrasubjective scheme operative for prioritizing them. 
Hence, in representing separately the various interests of an indi­
vidual, groups do not misrepresent the total individual-indeed, 
together they represent the total individual. Or, put another way, a 
group-focusing as it must on a single interest-does not thereby 
misrepresent the priorities individuals may lend to other compet­
ing interests, since the concept of enduring, identifiable, individ­
ual interest priorizations is deeply problematic. 

In Legal Identity, the legal theorist Joseph Vining advances a 
similar deconstructive conception of the individual-only his fo­
cus is the quasi:iudicial arena, and his point is that there as well it 
is only interests, not individuals, that ought to be represented. 
Vining flatly rejects the constitutive conception of the individual 
underlying traditional quasi:iudicial standing doctrine, namely, 
that " [ w] e are each one person; we rank our values and order our 
loves; we each resolve the conflicts within us and speak with a 
single voice" -and that, in representing just one of those "values" 
or "loves," groups always risk misrepresenting individual "rank[­
ings]" or "order[ings]" or "voices" in toto. 66 Instead, Vining argues 
that 

there is no objective necessity ordering an individual's interests ... . 
There may indeed be no ultimate structure of our wants. The inner 
world no less than the outer is too complex to be centrally ordered . 
. . . It is they who contend in legislatures, courts and agencies, 
pushing for attention , recognition , and realization of "their" inter­
ests, who must deal with this problem.67 

What is intriguing about all of this is that while Burnheim 
deconstructs the individual as part of a political-theoretic critique 
of pure-legislative representation criteria ( criteria which tradition­
ally require the represented to be real individuals), Vining does so 
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as part of a legal-theoretic critique of quasi:iudicial representation 
criteria (which traditionally require the same). Yet it turns out to 
be something in between Burnheim's and Vining's two separate 
concerns-namely, discourse over quasi-legislative representa­
tion-which has given by far the most scope to the idea (and 
certainly to public-interest plaintiffs to argue it) that the repre­
sented need not be individuals but rather their component inter­
ests. Absent the possibility of either pure-legislative electoral links 
with real individuals, or quasi:iudicial standing-test links to real 
individuals, such a move is a much more obvious one for groups 
to make in the quasi-legislative case. In a much-cited phrase, for 
example, the original House Report on FACA reified disembodied 
interests. It converted them into the represented by stipulating 
that committee members should be "representatives of conserva­
tion, environment, clean water," and so forth. The Report quite 
explicitly conceived of committees as forums for the representa­
tion of "competing interests," not of individuals. 68 Plaintiff groups 
have largely adopted this vocabulary 69 and courts have done so as 
well: In the Anti-Hunger Coalition case, for example,Judge Gerhard 
Gesell writes of the need to represent "the interests of hunger 
[and] the interests of the environment" in a way that would jar in 
a pure-legislative or quasi:iudicial setting.7° Fundamentally, then, 
this strand of "selection" discourse takes the form of a disagree­
ment over the constitutive nature of the individual and its rela­
tionship to its own interests. The government presumes that indi­
viduals possess interest hierarchies in which some interests are 
always "predominant" or "preferred" to the ones groups repre­
sent. Groups-unable to avail themselves of traditional pure-legis­
lative or quasi:iudicial links to such individuals-essentially argue 
from a deconstruction of individuals so conceived.71 

Discourse over Selection (2) 

Finally, assume agreement that quasi-legislative bodies are (as 
plaintiff groups suggest) better conceived as meant to represent 
pure interests, not individuals. Or, put another way, assume that 
the only aspects of an individual that can be represented are her 
own disaggregated interests, and not some unique prioritization 
she imposes on them. Even so, the government recurrently 
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mounts a second line of argument as to why the plaintiff group 
should not be selected-an argument to the effect that groups 
are not only incapable of representing real individuals, but that 
they are incapable of representing disembodied interests (in a 
consumer, health, or other social area) as well. Specifically, the 
government contends that groups possess their own private orga­
nizational interests, interests that necessarily dilute their capacity 
to speak full-throatedly for the (public) interests they claim to 
represent. 

The Microbiological Criteria case offers a good example of this 
strand of governmental argumentation. There, Judge Lawrence 
Silberman denied a plaintiff consumer organization's claim to be 
selected to represent the (concededly affected) consumer interest 
on an FDA Food Safety Committee, on the grounds that such an 
"organization ... would have an economic interest in the work of 
the Committee-not shared by the public-and therefore a spe­
cial interest." 72 At its most expansive, this line of argument has it 
that public-interest groups-in addition to the consumer, envi­
ronmental, or other social interests which they were established to 
advance-also develop a range of private or "special" interests 
in organizational longevity or ideological positioning, interests 
analogous to business interests in corporate survival or market 
share. 73 Within the margins of calculation available to agencies 
and courts, the government argues, such private or special inter­
ests must be seen as incompatible with any kind of dedicated, 
unalloyed representation of the pure public interest in question. 
Any given individual consumer whom the government appoints 
might, despite her other interests (say as a pension-fund mem­
ber), represent the consumer interest as faithfully as-perhaps 
more faithfully than-a consumer-group representative, given the 
group's other interests (e.g., in the group's finances and pro­
file) .74 The government's position here, it is worth noting, reso­
nates with those strands of political-science research according to 
which groups often "develop ... interests of their own which they 
[seek] to realize at the expense of membership interests." 75 

Such a line of argument is rebuffed by plaintiff groups seeking 
representation on advisory committees ("these arguments are silly 
on their face") .76 Plaintiff groups routinely state or "imply that 
their [claims] ought to be ... accorded higher priority" precisely 
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"because they ... do not have ordinary 'special interest' attach­
ments," and that they therefore can represent, in a pure and 
undiluted way, the (public) interests for which they claim to 
speak.77 Here, plaintiff groups resolutely identify themselves with 
those strands of contemporary political science that characterize 
public-interest organizations as "groups seeking benefits whose 
achievement will not benefit selectively either the members or the 
professionals of the organization." 78 

JV. TOWARD A THEORY OF QUASI-LEGISLATIVE 

REPRESENTATION: A THEORIZATION OF DISCOURSE 

Together, the twin debates over mandate and selection comprise 
public discourse over the meaning of a balanced committee-or, 
effectively, discourse uttered by those actually wrestling with fair 
representation on America's principal quasi-legislative bodies. At 
its surface level, that discourse takes a fourfold form: First, on 
mandate definition, the government typically begins by arguing 
that at the most appropriate level of specification, a particular 
committee's mandate is best understood as too narrow to affect 
the excluded interest. Second, if a link is going to be posited 
between the mandate of such a committee and the excluded 
interest, it would have to be one of such generality that, having 
introduced it, it would then be impossible for agencies and courts 
to exclude-as less than directly affected- "myriad" other inter­
ests. Third, turning to the question of membership selection, the 
government argues that even if the committee's mandate does 
directly affect the excluded interest, there is no way the plaintiff 
group can establish that it speaks for individuals who hold that 
interest. After all, individuals may well lend priority to interests of 
their own other than the one for which the group claims to speak. 
Fourth, even if plaintiff groups need not represent any real indi­
viduals-only the disembodied affected interest itself-their 
claim to do so fails, since any group will inevitably lend priority to 
interests of its own· other than the one for which it claims to 
speak. 

Plaintiff groups counter on all fronts. Mandates almost always 
broaden beyond their original confines, however narrow, to affect 
the excluded interest. It is not true, however, that "no principles" 
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exist whereby those a mandate so affects directly can be distin­
guished from "myriad" others more "tangentially" affected. When 
it comes to selection , the criteria employed must recognize that in 
representing isolated, discrete interests, groups do not necessarily 
misrepresent individuals properly conceived. Finally, groups are 
capable of representing pure public interests-without being dis­
tracted by their own concerns. 

To theorize such a body of discourse, however, it is necessary to 
look beneath the surface debate and turn to its deep structure, to 
the political assumptions animating each side, and to draw from 
them a small set of political determinants (one could also call 
them "variables") on which the issues always turn. And, as we shall 
see, the deep structure of balance discourse-and therefore any 
resultant theorization of fair quasi-legislative representation­
centers on variables at play on four primary levels of democratic 
politics. Or, more precisely, it centers on the particular way in 
which diverse and discrete interests are seen to interact-gain 
priority or primacy-within the polity at large, within those two 
mediating structures-committees and groups-and, finally, 
within the individual citizen. 

To theorize the question of fair quasi-legislative representation 
is not, in and of itself, to answer the question of whether any 
particular committee is in fact balanced-just as theories of pure­
legislative or quasi:iudicial representation do not generate algo­
rithms telling us, definitively, whether any given legislative or 
quasi-:iudicial forum exhibits representative fairness. What such a 
theorization can do is reveal the fundamental determinants of fair 
quasi-legislative representation. It can outline how these determi­
nants are implicated in, and carved out of, larger theoretical and 
empirical issues in democratic politics. 

Consider first the two "mediating structures" whose function­
ings are integral to balance discourse, committees and groups, 
and the ways in which interests are seen to interact within them. 
Here it will prove useful to juxtapose discourse over the first 
question of mandate (the extent to which committees are capable 
of confining themselves to their putative "private-interest" man­
dates, and so do not affect the excluded interest) with that sur­
rounding the second question of selection (the extent to which 
plaintiff groups are capable of confining themselves to their puta-
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tive public-interest purposes, and so ought to be selected to repre­
sent the excluded interest). 

In discourse over mandate, recall, the government's first move 
is to characterize committee purposes as essentially focused and 
delineated, concerned exclusively with a set of relatively narrow, 
well-defined, usually private interests. In response, the plaintiff 
group suggests that however comparatively narrow or private-in­
terest-focused their initial purposes may have been, it is in the 
nature of such committees that their concerns and motivations 
ineluctably expand, so as to embrace a much broader range of 
(usually) public interests. Now turn to discourse over selection, 
and in particular to its second strand, wherein plaintiff groups 
characterize their own purposes as essentially focused and deline­
ated, concerned exclusively with a set of broad, unalloyed, public 
interests. In countering, the government suggests that however 
"broad" or "public-interest-focused" their initial purposes may 
have been, it is in the nature of such groups that their concerns 
and motivations inevitably expand so as to embrace, as well, a 
variety of essentially private narrow organizational interests. 

For the government, the sociology of committees is such that 
their concerns do not, generally, move from those of relatively 
narrow or private interest toward those of broad and public inter­
est; hence, committees do not generally affect the excluded inter­
est. The sociology of groups, however, is such that their concerns 
inevitably do move from those of broad and public interest toward 
those of narrow or private interest; hence, no group can reliably 
be selected to represent the excluded interest. For plaintiff 
groups, the reverse is the case. I am not suggesting that there is 
anything necessarily paradoxical about either the government or 
the group position; whether there is will depend on particular 
arguments and cases, and on relevant theoretical and empirical 
findings. What I would like to suggest is that the theorization 
of fair quasi-legislative representation implicates, fundamentally, 
these two parallel questions in the comparative sociology of medi­
ating structures_:concerning the ways in which interests interact 
and gain primacy within committees and groups. 79 

There are two final theoretical determinants of fair quasi-legis­
lative representation, and each departs-one, as it were, in either 
direction-from the mediating democratic-theoretic level occu-
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pied by committees and groups. Here, the issues surround the 
differing ways in which interests are arrayed within the external 
world of politywide interest pluralism on the one hand, and the 
inner world of individuals' interest hierarchies on the other. To 
see this, it is necessary to juxtapose the deep structure of the 
remaining two strands of balance discourse. On the one hand is 
the second question of mandate; i.e., the extent to which-within 
the public realm of the democratic polity-interests can be 
ranked and ordered in a sufficiently definitive way that a commit­
tee's mandate can be said directly to affect some but not all. On 
the other hand is discourse over the first question of selection; i.e., 
the extent to which-within the private realm of the democratic 
citizen-interests are ranked and ordered in a sufficiently defini­
tive way that single-interest groups can be said to represent few 
individuals if any. 

To begin with, recall that in the second strand of mandate 
discourse, the government contends that even if a principle is 
found on which mandate can be said to affect an excluded inter­
est, it is inevitably one of sufficient breadth such that it would 
then be impossible to exclude-as less than directly affected­
"myriad" others. Here, the government argues that the public 
world of interests is essentially planar or horizontal, incapable of 
being priorized or sorted in any meaningful way, at least for the 
purposes at hand. It is impossible, the government urges with this 
argument, to look upon the interest universe and exhaustively 
order or rate its components such that one or more of them 
might-in any dispositive way-be deemed more directly af­
fected by a committee's mandate than the others. 

Now turn to the first strand of discourse over selection, in 
which the government seeks to exclude the plaintiff group-i.e., 
urges that it ought not be selected-on the grounds that self­
identifying, single-interest groups cannot claim to represent any 
real individuals. The government here assumes that the individu­
al's internal world of interests is hierarchical and vertical, defini­
tively well ordered, priorized, arrayed, and assorted. Or, at least, 
sufficiently ordered and ranked that it is impossible to say of any 
group, concerned as it must be with one or two isolated interests 
at most, that it can meaningfully represent any real individuals-
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who may, after all, lend priority to interests other than the one for 
which the group claims to speak. 

As they inhabit the public world of democratic pluralism, 
then-so the government's theoretical position here has it-in­
terests simply do not display sufficiently rich and definitive inter­
subjective lines of relationship and priority such that we can say, 
within the margins of calculation available to both courts and 
agencies, that any given committee mandate directly affects some 
and not others. As they inhabit the private inner world of the 
democratic citizen, however, interests do display exceedingly rich 
and definitive intrasubjective lines of relative bearings and priori­
ties-sufficiently rich and definitive such that we can say that any 
group seeking selection, single-interested as it must be, will never 
completely represent any real individuals. On both scores, of 
course, the plaintiff group's position is the reverse: The external 
interest universe is such that, from an intersubjective perspective, 
the interests within it are capable of being ranked or prioritized­
at least such that any given committee mandate can be said to 
directly affect some and only indirectly others. Individuals' inner 
interest hierarchies, however, are such that from an intrasubjec­
tive perspective the interests within them are not meaningfully 
ranked and priorized; hence groups, in representing individuals' 
separate interests, do not thereby misrepresent individuals them­
selves. 

Again, I am not suggesting that there is anything necessarily 
paradoxical about either the government or the group position 
on these questions. The array of interests in the external, public 
world may well be thought (whether in any given case or as a 
general principle) to remain more or less recalcitrant to intersub­
jective rankings or assortments. Likewise, the array of interests in 
individuals' inner worlds-for the purposes of any given commit­
tee, or else more globally-may well be deemed more or less 
impervious to intrasubjective orderings or prioritizings. What I 
would like to suggest is that the theorization of fair quasi-legisla­
tive representation implicates, in part, these two parallel questions 
in democratic theory-having to do with the ways in which inter­
ests interact and display lines of priority within the polity and 
within individuals. 
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In sum, a theorization of discourse shows that the question of 
fair quasi-legislative representation implicates fundamental issues 
in political science. In any given case-or else more globally­
the issues hinge on the extent to which certain kinds of interests 
are thought to display relationships of primacy within committees 
and within groups, along with the extent to which diverse interests 
are thought to display relationships of priority within the polity 
and within individuals. Political science itself is divided on most 
of these issues (as noted, both government and group argumenta­
tion find resonances in the literature) which is why variables such 
as those at play in balance discourse do not suggest themselves as 
taking on any obvious value either generally or in specific cases. 
And, as discourse shows, what one believes about the way interests 
interrelate within committees and groups, or within the entire 
polity and sole individuals, will lend itself to a host of ideological 
and factual considerations. 

Nevertheless, research can-in at least a couple of ways-help 
refine and elaborate such a discourse-rooted theorization of fair 
quasi-legislative representation. Theoretical and empirical re­
search can, for example, explore the extent to which certain 
views of interest interaction at various levels of democratic politics 
cohere with each other. Perhaps a political sociology on which 
committees remain capable of concerning themselves exclusively 
with issues affecting a narrow set of (often private) interests is, in 
certain ways, incompatible with one on which groups invariably 
stray from an exclusive concern with issues implicating broad 
sets of (public) interests. Similarly, both theorists and empirical 
researchers could sharpen a theorization such as this by incorpo­
rating into it, for example, their findings regarding the extent to 

which various views of interest interaction at different levels of 
democratic politics correspond to political reality. Of central bear­
ing would be work on the extent to which individuals ought to be 
conceived as monads as opposed to entities deconstructable in 
some fashion; or the extent to which the polity is one of patterned 
pluralism as against radical difference. What a theorization of 
balance discourse can do is show how research into these ques­
tions may bear on the particular issue of fair quasi-legislative 
represention. And, in turn, it can offer a set of new, directed lines 
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of inquiry for political scientists doing work in pertinent areas­
all to the end of further enriching this initial theorization. 

V. CONCLUSION 

A central task of political theory is to "provide standards that 
would enable us to judge" fairness-of-representation in major "for­
mal structures of policy making." In pursuing this task, "what we 
are looking for are principles of political structure that have 
essentially the same standing as principles of design in architec­
ture, canons ... that are not beyond criticism, that necessarily will 
reflect diverse schools of thought, but that nonetheless stand as a 
basis for appraising the workmanship of any political construc­
tion." 80 

A theorization of balance discourse yields just such principles 
for approaching the question of fair representation on quasi­
legislative bodies. It is a question whose structural concerns differ 
fundamentally from those addressed by theories dealing with 
neighboring representative domains: theories of pure-legislative 
representation on the one hand; jurisprudence surrounding 
quasi:iudicial representation on the other. Nor have theories op­
erating on different planes of abstraction or transcendence­
formal committee theories, critical democratic theories-been 
channeled by balance discourse's constraints and imperatives. 
Even so, in its deep structure, this reconstructed discourse re­
solves itself into, and configures in a particular way, a defined set 
of theoretical and empirical questions of ongoing centrality to 
political science-questions having to do with the way in which 
interests interact and array themselves within the public sphere of 
the democratic polity, the private sphere of the democratic citi­
zen, and the mediating private-public sphere of democratic com­
mittees and groups. To what extent do different kinds of interests 
gain primacy in different kinds of committees and groups? To 
what extent do different interests display lines of priority within 
the polity as a whole or individuals singly? To pursue the political­
science agenda of answering these questions, both generally and 
for the purposes of specific cases, is to continue building the 
theory of fair quasi-legislative representation. 
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SELF-DETERMINATION: 

POLITICS, PHILOSOPHY, 

AND LAW 

DONALD L. HOROWITZ 

It has been said of Mikhail Gorbachev that he had the distinction 
of having lost three world wars. He lost the Cold War, of course. 
He also lost World War II, because he lost Eastern Europe. And 
he managed to lose World War I, because he presided over the 
end of the Russian Empire. This triple defeat produced great 
changes in the relationship of ethnic groups to territory. Not only 
did Eastern Europe become free of the Soviet Union but steps 
were taken to free Slovaks from Czechs, as well as various Yugoslavs 
from each other, to unite (in various ways) East Germans, Volga 
Germans, and Romanian Germans with West Germans, and to 
create new relations between Bulgarians and Turks, between Alba­
nians and Serbs, and between Hungarians, on the one hand, and 
Romanians, Ukrainians, Slovaks, and Serbs, on the other. Within 
the former Soviet Union, the Baltic, the Central Asian, the Cauca­
sian, the Ukrainian, and some Middle Volga republics all sought 
to or did disengage their fate, to a greater or lesser degree, from 
that of the Russian Republic and often from that of their neigh­
bors as well. These movements have generally been painful, and 
they have recurring, generalizable implications for the relations 
of ethnic groups to territories, to other proximate ethnic groups, 
and to their territories in turn. 

421 
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To be sure, not all ethnic conflict has a significant territorial 
side. In some countries, groups are territorially so intermixed 
that political claims reflect aspirations to power within the exist­
ing territory, rather than ripening into movements for a change 
of state boundaries. (Neighborhood and electoral boundaries 
are another matter, of course.) Yet, in many parts of the world, 
groups make claims to homelands that produce demands for 
ethnically induced boundary alterations. The conflicts in Bosnia, 
Chechnya, and Nagorno-Karabagh-not to mention Georgia­
Abkhazia, Moldova-Transniestria, or Crimea-Ukraine-all make 
these issues timely. Nevertheless, they have enduring features that 
easily transcend current controversies, raising important and, as 
I shall suggest, intertwined questions about patterns of ethno­
territorial politics, about the status of ethnic self-determination in 
philosophy, and about rights to a territorially conceived ethnic 
self-determination in international law. In pursuing these related 
questions, my theme will be that a fuller understanding of the 
patterns of ethnic politics can-and assuredly should-inform 
emerging debates about self-determination in politics, philosophy, 
and law. 

What a fuller understanding discloses, above all, are the limits 
of territorial solutions to ethnic conflicts. The limits to territorially 
based ethnic aspirations have often been obscured, because the 
world has just emerged, as I shall explain, from a period of 
unusual stability in state boundaries. Now that territorial bound­
aries seem more generally adjustable, it has become plausible to 
inquire into the purposes for which boundaries ought to be 
changed. Moral and legal theories have been laid on the table, 
and the norm of ethnic self-determination is being revitalized 
after a period of dormancy. The theories have been cascading 
more quickly than has understanding of patterns of ethnic con­
flict in general or of ethnoterritorial movements in particular. As 
a result, the emerging norms risk being seriously out of joint with 
the phenomena that form their subject matter. The norms may 
even foster the acceleration of conflict, without the attenuation of 
ethnic domination to which they aspire. 
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IRREDENTAS, SECESSIONS, AND STATE BOUNDARIES 

There are two main forms of ethnically induced territorial adjust­
ment: irredentas and secessions. 1 Secession involves the with­
drawal of a group and its territory from the authority of a state of 
which it is a part. Irredentism entails the retrieval of ethnically 
kindred people and their territory across an international bound­
ary, joining them and it to the retrieving state. The difference is 
between subtracting alone and subtracting and then adding what 
has been taken away to an adjacent state. 

From these differences follow others. Secession is a group­
led movement. Irredentism, on the other hand, is state-initiated, 
although groups, of course, lobby the retrieving state to take 
irredentist action. In the post-World War II period, there have 
been few actively pursued irredentas but many attempted seces­
sions, some of them eventuating in warfare lasting decades, as in 
Burma since 1949 or the Southern Sudan on and off since 1963. 

Irredentism is inhibited by all the forces that prevent rash 
action by states. An irredentist movement can be deterred by 
displays of force. It can be requited by concessions made by the 
state that is the target of the irredenta, even by concessions on 
unrelated matters of interstate relations. 

Moreover, irredentist states are unlikely to be ethnically homo­
geneous, so successful pursuit of the irredenta would change 
ethnic balances in the retrieving state. Pursuit of the Somali irre­
denta against the Ethiopian Ogaden would, if it resulted in a 
transfer of people and territory, greatly augment the proportion 
of Darood, already the largest group in Somalia. Not surprisingly, 
Hawiye and Isaq have been less enthusiastic about the movement. 
Successful irredentism might alter subethnic or political balances 
within the kindred group in the retrieving state. An Albania that 
managed to add Kosovo to Albania would also turn the balance 
of Ghegs and Tosks upside down in Albania, for while Tosks are 
the leading subgroup in the home country, Ghegs predominate 
on the Yugoslav side of the border. A Malaysia that got seriously 
interested in transferring Malays and their territory in southern 
Thailand to Malaysia would soon find that the affinities of Malays 
in Thailand to Malays in the Malaysian state of Kelantan would 
likely produce a dramatically unsettling change in the balance of 
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party politics, in favor of the opposition Pan-Malayan Islamic Party 
that runs the Kelantan state government. All of these apprehen­
sions operate to inhibit active irredentism. There are others as 
well. 

A separate question relates to whether the group to be re­
trieved will wish to be retrieved. Often the answer is negative, as 
the Taiwanese, among many others, have made clear. The retriev­
ing state may be poorer, or more authoritarian, or otherwise 
undesirable. The group to be retrieved may be seen at the center 
of the irredentist state as consisting of country bumpkins or peo­
ple who lived too long under the corrupting cultural influences 
of an alien regime. The group to be retrieved is, by definition, 
peripheral, and it needs to be saved from the effects of being 
located in what is viewed as the wrong state. These characteristics 
often produce a stigma. Members of the peripheral group surely 
know the stigma exists and may have experienced it on visits to 
the irredentist state, where they perhaps displayed the wrong 
accent, the wrong manners, or an inadequate knowledge of the 
group's destiny and history. If they know they are patronized as 
rustics, their enthusiasm for reunion may be diminished. 

Politicians in the region to be retrieved have their own reserva­
tions. They can easily imagine that their position will not improve 
if their constituents and territory are transferred to a new, larger 
state. They will have to break into an already crystallized political 
situation in the annexing state from a merely regional (and in 
many ways still foreign) base. Their existing clientele will be 
vulnerable to absorption in a larger political party that serves the 
whole ethnic group, particularly if overarching group sentiment­
pan-whatever-it-is-rises before and during the transition, as it 
surely will. They, however, will have little ability to expand their 
influence outward; they will need to worry about keeping the 
support they have. These leaders are therefore small fish jumping 
from one big pond, in which their clientele is at least secure­
since they act as representatives of the minority that their group 
constitutes in the existing state-into another big pond, in which 
that security is gone. 

As a result of all of these inhibitions, there have been few 
active irredentas, compared to the many possibilities raised by the 
dissonance between territorial boundaries and ethnic boundaries. 
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Yet there are some. Armenia's claim to Nagorno-Karabagh is one, 
and Pakistan's claim to Kashmir is another. Even those that have 
been active at some time in the past tend to be on back burners: 
Somalia and the Ogaden; Albania and Kosovo; Hungary and 
Romanian Transylvania, the south of Slovakia, and the Vojvodina 
region of Serbia; until recently, China and Taiwan. In virtually all, 
there are restraints. If Kashmir were, with Pakistani aid, to free 
itself from Indian rule, the result would likely be, not accession to 
Pakistan, but an independent Kashmir, with major disintegrative 
consequences within Pakistan itself. With Somalia and Albania, 
there are restraints deriving from composition that I referred 
to earlier. With Hungary and Romania, any serious Hungarian 
irredentism would quickly confront the facts that Transylvania is 
itself heterogeneous and that Romanians are generally closer to 
the Hungarian border than are the centers of Hungarian popula­
tion in Romania. The frequent heterogeneity of the region to be 
retrieved creates yet another inhibition on irredentism. 

Secession, by contrast, is usually a more precipitously under­
taken decision. Most secessionist movements (but only most, not 
all) are begun by groups stigmatized as backward.2 Convinced 
that they cannot compete in the undivided state of which they are 
a part, colonized by civil servants from other regions, and sub­
jected to uncongenial policies on language, religion, or other 
symbols of state ownership, the patience of such groups is quickly 
exhausted. Many attempt independence, often heedless of eco­
nomic costs, including the loss of subsidies from the center. 

One reason for the relative attractiveness of secession, com­
pared to the status quo or to irredentism, resides in the position 
of ethnic group leaders. In contrast to what they can expect if 
their group and territory are annexed by their irredentist cousins, 
secessionist elites can expect to become big fish in a small pond. 
In a secessionist state, they can easily push aside the queue for 
civil service positions and for political leadership that exists in the 
undivided state. When the Sudan became independent and senior 
civil service positions were "Sudanized," Southerners were, by dint 
of their relatively low educational standing and seniority, allocated 
only about six of the eight hundred positions vacated by the 
departing British. Other relatively poorly educated groups have 
had comparable experiences. Similarly, political party leaders 
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who, in the undivided state, head an ethnic minority party that is 
likely to be shut out of power permanently, can expect, with 
secession and independence, to see their minority status trans­
formed overnight. That is the very meaning of ethnic secession, 
after all. For ethnic elites, small is indeed beautiful; it provides 
them with the prerogatives, the perquisites, and the trappings of 
power. Better to be the president of Abkhazia or Transniestria 
than to be the leader of an ethnically differentiated, permanent 
opposition party in Georgia or Moldova. 

A good many transborder groups have the potential choice 
to be retrieved by an irredentist neighbor or to secede.3 The 
convertibility of claims means that, all else equal, the fewer the 
irredentas, the more the secessions. 

Secessionist movements persist despite the many obstacles to 

their success. For nearly fifty years after World War II, only one 
state was created by a secessionist movement through force of 
arms: Bangladesh.4 Bangladesh had crucial assistance from India, 
which acted out of two idiosyncratic motives. 

First, quite obviously, by detaching East Bengal from Pakistan, 
India could achieve an important strategic objective: the breakup 
and reduction in power of a menacing neighbor. Few states in a 
position to aid separatists in adjacent territories have such an 
overwhelming motive. 

Second, India acted to avert the growth of pan-Bengali senti­
ment that might have produced alternatives to a secessionist Ban­
gladesh. At the time of the insurgency in East Bengal, pan-Bengali 
sentiment was growing. If, as it then seemed, religion was an 
inadequate basis for statehood in Pakistan, perhaps ethnic affinity 
and the strong cultural links that bind all Bengalis might provide 
a more durable foundation. Had this sentiment been allowed to 
grow, it might have produced a movement to reincorporate East 
Bengal into India or to create a separate pan-Bengali state out of 
Pakistani East Bengal and Indian West Bengal. Either possibility 
would have been enormously destabilizing for India. The first 
would have unbalanced India in religious and ethnic terms, by 
adding some seventy million more Muslims (most Hindus having 
already fled to India) and some seventy to eighty million Bengalis 
altogether to the population and political mix of India. The 
second would have created a precedent for other states to detach 
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themselves from the Indian federation. Given these devastating 
possibilities, India did not wait for them to develop: it aided 
Bangladesh to achieve its independence by force. 

Most secessionists, however, receive insufficient aid to do the 
same. Many neighboring states will aid secessionists in order to 
achieve some gain by meddling in the affairs of their neighbors, 
but few will provide sufficient assistance over a period long 
enough to help the secessionists through a protracted war.5 Most 
states have more limited motives for supporting secessionists than 
the secessionists do for fighting. An assisting state is vulnerable to 
the quid pro quo, to domestic pressure to end support, or to some 
weak spot (perhaps an ethnic-minority vulnerability of its own) 
that makes it recalculate the costs of involvement. Most long­
standing secessionist movements receive support from multiple 
sources. The support comes and goes; it is rarely enough. By 
contrast, the international system has a strong bias toward central 
governments; these are able to augment their own military re­
sources with external assistance for which they are likely to be 
able to give more than separatists are in return. For all these 
reasons, secession is usually a long shot. 

Most of the time, then, irredentism is unattractive, and seces­
sion is impossible. Nevertheless, no one could have anticipated 
the extraordinary degree of territorial stasis in the fifty years since 
World War II. Given the considerable incidence of peoples divided 
by existing boundaries, the prospects for irredentism seemed, a 
priori, to be enormous. The number of aggrieved groups willing 
to resort to secessionist warfare has been large. In Asia and Africa, 
colonialism, which created the boundaries of inherited states, 
was unequivocally repudiated as illegitimate, thus opening the 
question of boundaries.6 In the end, however, irredentism was 
subdued, secessionists were unable to make good their claims 
despite their heroic willingness to sacrifice for them, and succes­
sor states accepted and even legitimated the inherited colonial 
boundaries. Together with the European status quo induced by 
the Cold War, the confluence of these forces produced the most 
remarkable stability in state boundaries during the past half cen­
tury-a half century marked, paradoxically, by severe and grow­
ing ethnic conflict within states that might have been expected to 
spill over boundaries and contribute to the disintegration of many 
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states. None of the entirely reasonable expectations for state disin­
tegration and boundary change was fulfilled . 

SEPARATISM: A NEW WATERSHED 

Several recent developments enhance prospects for a prolifera­
tion of states arising out of ethnic movements. Underpinning 
these developments are changes in thinking about self-determina­
tion , but the developments have also precipitated the changes in 
thought, and so I shall deal with the events before turning to 
explicit theoretical justifications. This is not merely to satisfy a 
general curiosity about a changing landscape. Rather, I shall argue 
that any legal or moral response to these phenomena that elides 
some of their recurrent characteristics will be inapt, inadequate, 
or counterproductive. 

Sequencing is an underrated explanatory factor in social life. 
Whether one event precedes another and whether several events 
are confluent often shapes outcomes and certainly has in this 
field. In the case of secession and state dissolution, critical events 
have been confluent and capriciously sequenced. They came thick 
and fast, and easy cases came first , setting precedents for what 
should have been seen as harder cases. 

First there was the victory of the Eritrean secessionists by force 
of arms-a victory unprecedented in independent Africa. It was a 
victory won in fortuitous ways and at a fortuitous time. The Eri­
trean war against Ethiopia was fought in conjunction with other 
insurgent movements within Ethiopia proper and was probably 
won for this reason. The victory and the secession came at the 
same time as the fragmentation of Liberia and Somalia. North 
Somalia, the former British Somaliland, a predominantly Isaq 
region, has declared its independence. The confluence of these 
movements may ultimately produce increasing instability in Afri­
can boundaries, which have been remarkably stable. 

On the other hand, perhaps not. North Somalia is unrecog­
nized. Liberia has experienced territorial stalemate rather than 
the emergence of new polities. Eritrea was, like the Baltic states, a 
case of illegitimate incorporation. Haile Selassie disregarded his 
promise to maintain a federal relationship with the former trust 
territory of Eritrea. Equally important, the Tigrean and Oromo 
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movements, which also defeated Addis Ababa, actually agreed that 
Eritrea could have its independence. Central governments do not 
generally agree to regional secession. 

Idiosyncratic or not, successful secessionist movements are 
likely to have demonstration effects. The unsuccessful Biafra 
movement catalyzed separatists among the Agni and the Bete in 
the Ivory Coast. Bangladesh had a stronger effect, especially on 
the Baluch of Pakistan, on the Sri Lankan Tamils, and on the 
Mizo and Naga in northeast India. Africa has many weak states 
that might be vulnerable, although most African secessionists will 
be unable to call upon a strong neigh boring state with motives for 
assistance as powerful as India's in Bangladesh. 

The second critical event, the dissolution of the Soviet Union, 
more or less by consent, proliferated new states. In the wake of 
this fragmentation, there are many actual and potential subseces­
sions-within Moldova, Georgia, and Tajikistan, in Chechnya, 
perhaps in the north of Kazakhstan or in the Narve area of 
Estonia, among others. Some twenty-five million Russians reside 
outside Russia, where they are subject to discrimination and some­
times clustered in compact areas adjacent to a Russian border 
that is subject to dispute . In a number of autonomous republics 
of the Russian Federation, there are so-called titular nationalities 
that aspire to independence. 7 In turn, Russian minorities or ma­
jorities in these republics may nurse their own aspirations or will 
when they feel the brunt of the hostility against them. 

The more or less peaceful and consensual parting of the ways 
in the former Soviet Union was remarkable. Again fortuitously, 
the Baltic states, with indisputably legitimate claims, led the way, 
and the Central Asian republics, at first reluctant, soon joined in. 
The domino effects of secessions within states are considerable, 
which is one major reason central governments almost universally 
fight them. In Russia, however, the central government did not 
fight. Instead, it acquiesced in the movement to break the Union. 

Two changes underlay the assent of Moscow. The first involved 
sentiment at the bottom. The second was a function of rivalry at 
the top. 

During the predissolution period of the late 1980s and very 
early 1990s, many Russians were abandoning Soviet imperial pre­
tensions and identification with the Soviet Union in favor of 
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identification with Russia. This contraction in identity was cou­
pled with and fostered by the growth of anti-Southern (especially 
anti-Caucasus) and anti-Muslim sentiment. Food markets in Mos­
cow were dominated by migrants from the Caucasus, many of 
whom were later expelled from Moscow. Ethnic clashes in the 
South were regarded with extreme distaste, and the prevailing 
Russian view of Southerners-especially Chechens and Azeris­
was of corrupt and criminal influences. The results of these preju­
dices was a demand to "cast off ungrateful neighbors." 8 Here is 
an unusual case in which ethnic antipathy was conducive to a 
peaceful outcome. 

Such an outcome was also the unintended consequence of 
leadership rivalry in what was formally a federal system. When 
Boris Yelu;in ascended the presidency of the Russian Federation, 
he was able to use his office as a platform to pursue his conflict 
with Gorbachev. The means to do this was for Russia to oppose 
the Soviet Union.9 

In the background to these developments lay the crumbling 
legitimacy and diminished capacity of the Soviet regime. 10 No 
longer able to steer a course, Moscow vacillated between at­
tempting to keep the Union together by force and speaking a 
wholly new language of consent. The decline of the center en­
abled people to act on their sentiments and politicians to pursue 
their rivalries. As a consequence, what might have been a series 
of cataclysmic secessionist wars became instead a dissolution by 
something close to mutual consent. This is, as I have said, highly 
unusual. 

It is not unusual for more than one region in a political unit 
to entertain secessionist aspirations. Often these aspirations are 
conceived as embodying the desire to separate from another re­
gion, not merely from the undivided state. Reciprocal secessionist 
movements result. 11 A year before the attempted secession of 
Biafra, the Ibo-dominated Eastern Region of Nigeria, there was a 
serious possibility of a Northern secession, at a time when the 
Nigerian regime viewed itself as having been controlled by Ibo 
military officers. Only after these officers were overthrown by a 
Northern coup did the Biafra movement take shape. By then, 
Northerners became committed to and fought for an undivided 
Nigeria. Likewise, in the Indian state of Andhra Pradesh, there 

Seif-Determination 431 

was a strong secessionist movement in the Telangana region in 
the 1960s. When policies were put in place to respond to the 
movement and keep the Telanganas attached, there was a seces­
sionist reaction to those policies by people from the coastal re­
gion, who saw themselves disadvantaged by them. Reciprocal se­
cession is part of the zero-sum game of ethnic conflict. It is 
therefore an alternating rather than a simultaneous phenome­
non. The alternating character of the sentiment explains why 
secession so often produces warfare rather than amicable 
agreement to part. And that in turn is why the Soviet case is so 
truly exceptional. 

The effect of a peaceful dissolution of the U .S.S.R. was to create 
at a stroke an array of new states, as well as to pave the way 
for secessionist warfare within several of them. Had the Soviet 
dissolution not been consensual, it would have had much less 
profound, albeit much less peaceful, results. Perhaps some repub­
lics would have freed themselves, while others remained re­
pressed. The Soviet Union would have reinforced rather than 
undermined existing boundaries. 

The third event, the dissolution of Yugoslavia and the creation 
of independent Slovenia, Croatia, Macedonia, Montenegro, Bos­
nia, and Serbia, occurred along the more usual-that is to say, 
nonconsensual, violent-lines. Although Bosnia is a state with no 
history of independence,12 the disintegration of Yugoslavia was 
followed by international recognition of the new states. Led by 
Germany, European and American recognition of the former 
Yugoslav republics was accomplished in disregard of international­
law doctrine forbidding recognition of secessionist units whose 
establishment is being resisted forcibly by a central government. 13 

The recognition of the Baltic states, which was inevitable, may 
have affected recognition practice when it came to Yugoslavia. It 
seems clear, however, that there has been a sharp change in the 
willingness of Western states to recognize secessionists. It is not a 
uniform change, as nonrecognition of Northern Somalia makes 
clear, but it is palpable, and it can be sensed by contrasting Biafra. 
Biafra was a cause with great sympathy in the West, particularly in 
the United States. Many Ibo had studied in the United States, and 
Biafran propaganda about ethnic oppression, wartime suffering, 
and infant starvation was extremely skillful. In spite of this, not 
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only did Western countries, excepting France, which aided Biafra 
militarily, refuse to recognize Biafra, but the United States, Brit­
ain, and the Soviet Union all assisted the Nigerian central govern­
ment in its military efforts, despite its culpability in creating the 
conditions that led to war. Barely a glimmer of such Western 
central-government bias was in evidence in the Yugoslav case. As 
we shall soon see, this change in the willingness to recognize 
secessionists may slowly be felt in international law. 

If Eritrean independence and the dissolution of the Soviet 
Union and Yugoslavia are watershed events shaping prospects for 
the proliferation of states-and, to that extent, for a territorially 
based doctrine of self-determination-it is nonetheless possible 
to draw too much from them. The Eritrean and Soviet experi­
ences are, in some ways, special cases, even if major special cases. 
The recognition of the Yugoslav secessionists took place at an 
especially weak moment for Western diplomacy and will surely not 
be seen everywhere as a successful policy. 

Even so, there are now new incentives to secession. Secession­
ists have defeated central governments, and one central govern­
ment has recognized the legitimacy of multiple national separa­
tions. Even in the case of Yugoslavia, it could be said that the 
resulting war was not about secession per se but about th.e bound­
aries and the ethnic composition of the successor states. 

All of this surely means that people who were resigned to living 
together, no matter how uncomfortably, may now think they no 
longer need to be so resigned. Secessionist movements did not 
need much encouragement before, when their prospects for suc­
cess were very slim. Now they need less. 

The background to this development is, as mentioned earlier, 
a surprising degree of firmness of inherited boundaries, an inter­
national law that countenanced no real departures from them, 
and an insistence by affected states-particularly strong in the 
Organization of African Unity 14 -that legal doctrine reinforce 
them by inhospitability to secession. International actors generally 
took a hard line against secession except in the rarest case (Ban­
gladesh), and then only when it became a Jait accompli. To put the 
point sharply, the former view was that international boundaries 
were fixed and regimes could do what they wished within them. 
This was the international framework for a good deal of tyranny.

15 
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THE ILLUSION OF THE CLEAN BREAK 

Although the incentives to secession may be changing, the demo­
graphic and political relations of ethnic groups within secessionist 
and rump regions are not changing. The assumption has usually 
been that secession produces homogeneous states. In point of 
fact, neither secessionist states nor rump states are homogeneous. 
They can be made more homogeneous only by the clumsi~s.t and 
most unfair methods of population exchange or by pohc1es of 
expulsion, always carried out with a massive dose of killing. Like 
Bosnia and Croatia, even after ethnic cleansing, the Southern 
Sudan, Eritrea, and areas claimed by the Tamil Tigers in Sri 
Lanka and countless other secessionist movements are ethnically 
heterogeneous, and so are the states they would leave behind. 
There used to be a tendency to think of secession as a form of 
"divorce," a neat and clean separation of two antagonists who 
cannot get along. But if a crude household analogy could be 
applied to large collectivities, then, as in domestic divorces, there 
is nothing neat about it, and there are usually children (smaller 
groups that are victims of the split). Sometimes secession or parti­
tion is the least bad alternative, but it is rarely to be preferred. 
As I shall suggest, the opposite course, international regional 
integration and the amalgamation of states, is likely t? prod~ce 
far better results in many (though not all) cases of ethmc conflict. 
Unfortunately, it is a course unlikely to be pursued. 

Secession or partition usually makes ethnic relations worse, 
because it simplifies intergroup confrontations. Instead of six 
groups, none of which could quite dominate the others-call this 
Yugoslavia-it is possible, by subtracting territory, to produce 
various bipolar alignments of one versus one or two versus one, 
together with the possibility, even the likelihood, that one side will 
emerge dominant. Simplification by secession reverses the benign 
complexity of states such as India or Tanzania that are for~unate 
enough to contain a multitude of dispersed groups, none with the 
power to control the others or to take possession of the state for 

its own ends. 
Furthermore, not only are secessionist regions heterogeneous, 

but secession is often conceived as affording the means of "deal­
ing with" precisely that irritating heterogeneity. For if Group A, 
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no longer in the undivided state, now holds power over the seces­
sionist state, it can regulate the rights available to Group B, expel 
Group B if it is an immigrant group, oppress it, or even take 
genocidal measures against it. It is insufficiently appreciated that 
concern about demographic changes from in-migration to the 
secessionist region often motivates secessionist sentiment, as it has 
historically, for example, in the Basque country, in Catalonia, in 
the southern Philippines, and in the Shaba province of Zaire. 
None of this should surprise observers in the United States. The 
secession of 1861 in the United States South was, in part, designed 
to permit Group A to "deal with" Group B, without impediments 
from the North. Theories that rest on the reduction of the inci­
dence of domination by means of territorial separation need to 
be treated with utmost skepticism. There is no clean break. 

The clean-break theorists have another problem that derives 
from an inadequate analysis of the character of ethnic affiliations. 
Ethnicity is a contextual and therefore mutable affiliation. As I 
shall show later, what looks homogeneous today in an undivided 
state in which large groups oppose each other can look quite 
different after a secessionist state establishes itself. The benefits of 
secession and partition for the reduction of ethnic conflict are 
very easy to exaggerate. Those writers who, with increasing fre­
quency and decreasing caution, advocate partition as the "solu­
tion" to ethnic conflict 16 neglect the contextual character of eth­
nic affiliations at their peril. 17 

THE CONSEQUENCES OF TERRITORIAL DIVISION 

If the break is not clean, perhaps it can be cleaned up by further 
territorial adjustments incidental to secession. In the Biafra case, 
for example, severing the territory of the non-Ibo minorities 
would certainly have reduced heterogeneity within Biafra as well 
as in the severed territory (particularly after the massacre and 
flight of Ibo from Port Harcourt). Apart from the fact that popula­
tions are more intermixed than many people imagine, such possi­
bilities encounter two major obstacles. 

The first is the common desire to limit the damage done by a 
secession. If secession is unavoidable, if it becomes a fait accompli, 
the undivided state will not necessarily be interested in multi-
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plying the effects of secession by encouraging further territorial 
division, except to reclaim for itself part of the secessionist region. 
Identifying those who get to opt out becomes a new source of 
conflict. 

The second obstacle to realigning groups and territories after 
secession derives from the confusion buried in the concept of self­
determination when the expression of self-determination takes a 
territorial form. While self-determination refers to people, seces­
sion refers to territory. (As I shall suggest, this confusion reflects a 
deeply rooted ambiguity in the Western political tradition.) De­
spite the ethnic sources of most secessions, secessionists them­
selves generally claim independence for the whole territory and 
for everyone in it, just as the undivided state did. 

There is to be, then, no secession from secession. This matter 
was made as clear as any such confusion can be made by the 
Arbitration Committee attached to the International Conference 
on the Former Yugoslavia. The conference had asked the commit­
tee to determine the lawfulness of the secessions from Yugoslavia. 
The committee pronounced Yugoslavia to be a federation "in the 
process of dissolution," 18 and it therefore concluded that new 
states could emerge within the previous republican boundaries 
(Croatia, Bosnia, Serbia, etc.) but not within any other bound­
aries.19 Croatia and Bosnia may thus secede but only intact. 

The permissibility of disintegration of federations along the 
lines of their constituent units is profoundly important. This new 
doctrine appears to legitimate the secession of Eritrea, which 
earlier had a federal relationship with Ethiopia, and it could 
conceivably justify secession of intact units from other federal 
states, such as India, Pakistan, Malaysia, Canada, Belgium, Nigeria, 
and the Russian Federation. To the extent that the newly articu­
lated rule means that the cessation of participation of a constit­
uent republic in a federal government sets in motion the process 
of disintegration, the committee's decision puts in place an enor­
mous disincentive for the creation of federal arrangements to 
ameliorate ethnic conflict in the first place. Inadvertently, it con­
firms the otherwise unfounded but very common fears of central 
policymakers that devolution to regional units constitutes the first 
step to secession. Confining the lines along which dissolution of 
federal states can take place to the boundaries of the constituent 
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units limits the possibility of further secession within those constit­
uent units. 20 "[W] hatever the circumstances," pronounced the 
committee, "the right to self-determination must not involve 
changes to existing frontiers at the time of independence," bar­
ring agreement to the contrary. 21 In short, the minorities in Croa­
tia and Bosnia are entitled to minority rights,22 but they may not 
lawfully alter the boundaries of the states in which they find 
themselves, either to secede or to accede to the adjacent republics. 
So a liberal rule legitimating secession of constituent federal units 
is matched by a strict prohibition on any further territorial 
change. 

One of the most prominent effects of secession (or partition) 
is to place an international boundary between former domestic 
antagonists, thereby transforming their domestic conflicts into 
international conflicts, as partition did for India and Pakistan. 
Without further boundary change, warfare is made more likely, 
because kindred minorities, formerly within the same state, are 
placed beyond the reach of their cousins across the border, where 
their plight elicits sympathy and urgency. This applies to Croats in 
Bosnia as well as to Serbs in Bosnia and Croatia; it applies to 
Russians in Transniestria, Estonia, and Kazakhstan, and to Uzbeks 
in Kirghizia, among many others. 

To be sure, irredentism will still be considered illegitimate. The 
prohibitions of Article 2 of the United Nations Charter on the 
acquisition of territory by force will still have some effect. Irreden­
tism will thus be seen as different from withdrawal of a group and 
its territory from a state controlled by others. Consequently, the 
Serbian and Russian temptations will not be regarded with favor. 
But the Arbitration Committee rules and the generally growing 
receptivity to secession create the conditions that make irreden­
tism tempting. While there have been surprisingly few active irre­
dentas in the post-World War II period, the secessions of heteroge­
neous regions will provide new reasons for irredentas to recapture 
territory lost as a result. Not only will there be more groups 
straddling boundaries (as there are more boundaries created), 
but, as these are fresh losses of people and territory, the usual 
inhibitions on pursuing irredentas will often be overcome. Irre­
dentism thus can follow smoothly from secession. 
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THE BASES OF COMMUNITY AND THE PROBLEM 

OF PLURALISM 

If new secessions are likely to produce lower-level ethnic tyran­
nies, 23 this is the result of pervasive ambivalence about principle. 
The international community seems to value simultaneously self­
determination, increasingly defined in ethnic terms, and the sanc­
tity of frontiers-principles that are in collision. Some people 
therefore get to determine the future of others. 

Much of this problem comes from mixing two different ideas 
of social organization. In Western political thought, which has 
influenced political practice far beyond the West, there is, on 
the one hand, the familiar idea of the social contract between 
individuals, and there is, on the other, the contending idea that 
society grows out of the family. Writers like Sir Henry Sumner 
Maine, who superimposed on this duality an evolutionist bent, 
identified contract with progress and status (including, promi­
nently, birth-derived status) with "primitive society." 24 Not all nine­
teenth-century writers, however, accepted Maine's teleology; some 
were influenced by German notions of Volksgeist, which were de­
cidedly anticontractarian. As organizing principles, territorial 
proximity and contract form only one part of the Western tradi­
tion. The other part, informed by German Romanticism, consists 
of concepts of community based on birth. Contemporary evidence 
of the alternative can be found in citizenship law and practice. 
Until very recently, citizenship in Germany was almost entirely 
based on jus sanguinis, or descent, and naturalization was exceed­
ingly difficult.25 Alternative ideas about the bases of community 
remain, and they show up in many places. 

Self-determination is one of those places. The theory and prac­
tice of self-determination oscillate between the two conceptions. 
The post-World War I Wilsonian idea of the self-determination of 
nations was applied, albeit far from completely, to national-or, 
for present purposes, ethnic-groups. The post-World War II 
version was applied to "peoples" in colonial territories . Every­
one in the territory was supposed to form part of the people, and 
the right or principle of self-determination (such as it was) 
was deemed to be spent upon the attainment of independence. 
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In this phase, self-determination did not have an ethnic dimen­
sion.26 

In fact, there are two kinds of states in the world as well as a 
good many hybrids. Often self-determination of the Wilsonian 
sort produces states that are supposed to belong to particular 
peoples, those whom the Russians call the titular nationality be­
cause their name is reflected in the name of the republic: the 
Tatars in Tatarstan, the Bashkirs in Bashkortostan, and so on, even 
if they are a minority in the republic, as they frequently are. And 
so Romania is said to belong to the Romanians, Fiji is said to 
belong to the Fijians, and Kazakhstan is said to belong to the 
Kazakhs. Such notions legitimize the status of one group that 
purports to be at the core of the state. The problem is that others 
also live within the bounds of such states, and their position is, 
more often than not, tenuous. Each of the new states of the 
former Yugoslavia is based on a constitutional structure that ac­
corded sovereignty to one group and so quickly threatened the 
future of others in the territory. 27 

In states based ostensibly on territorial proximity-which in­
cludes, among others, virtually all African states-different prob­
lems arise . Some ethnic groups may have claims to priority in 
the state, notwithstanding and even in defiance of its inclusive 
character. The conflict between competing principles of commu­
nity is likely to be sharp in such cases.28 With or without such 
explicit claims, the territorial-proximity state still has the problem 
of majority rule. In severely divided societies, under free elections, 
ethnic conflict produces ethnically based parties, and eventually 
one or more of them typically come to dominate the rest. Those 
who are excluded sense that their exclusion is permanent, since it 
is based on ascriptive identity, and they may resort to violence. 

To put it starkly, then, the self-determination view makes birth­
based identity the cornerstone of political community and pro­
duces a state with ethnic characteristics and minority exclusion 
( or occasionally majority exclusion). The territorial-proximity 
view, based on undifferentiated majority rule, also produces an 
ethnically exclusionary state. In the first instance, elections in 
such a state (for example, Nigeria, Sri Lanka, or Bosnia) look as if 
they are textbook illustrations of democracy in action. On closer 
inspection, however, their purpose is to determine who will be 
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included in the governing institutions of the polity and who will 
be excluded. 

In the end, then, the results of the two views are not much 
different. In fact, the domination of the territorial-proximity state 
by a single ethnic group may lead to its transformation into a state 
that increasingly belongs to a single ethnic group, as, for example, 
Sri Lanka after 1956 began to assume characteristics of a state 
belonging to the Sinhalese. 

Now, to this predicament of inclusion and exclusion, rarely 
articulated quite so explicitly, several answers are possible. The 
first is consociation, a prescription for treating the multiethnic 
state for some purposes as if it is more than one polity and for 
according to each of the subpolities a considerable degree of veto 
power and autonomy. 29 Few states outside Western Europe have 
gone in this direction, and some that have been coerced into 
following this course (such as Cyprus) have rapidly turned away 
from doing so. 

There are some obvious and nonobvious reasons for the un­
popularity of parceling out sovereign power in divided societies. 
It seems plain enough that those who have all of state power 
within their reach have no incentive to take a large fraction of it 
and give it away. The most likely motive advanced, the awareness 
by leaders of the risk of mutual destruction,30 is based on a time 
horizon not generally employed in the calculations of political 
leaders; and, in any case, it certainly is not clear to them in 
advance that disintegrative conflict is not best deterred by a system 
that keeps power in their own hands. Furthermore, the sentiments 
of leaders and followers in divided societies are hardly conducive 
to what are regarded as concessions to the other side. If statesman­
ship is required, then it needs to be pointed out that the assump­
tion that elites are invariably less ethnocentric than their support­
ers is without foundation . Most studies do not show leaders to be 
less ethnocentric than their followers, and some studies show that 
ethnocentrism actually increases with education.31 Whatever the 
dispositions ofleaders may be, when leaders have tried to compro­
mise, it has been shown repeatedly that leadership leeway is very 
narrow on issues of ethnic power in severely divided societies. 
Compromisers can readily be replaced by extremists on their 
flanks, once the latter are able to make the case that a sellout of 
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group interests is in progress. 32 In short, no mechanism can be 
adduced for the adoption or retention of consociational institu­
tions, particularly no reason grounded in electoral politics. 

A rather different approach is to make multiethnic participa­
tion at the center of power rewarding to all the participants who 
espouse it. The approach is different, because it does not require 
that elites entertain and act on conciliatory feelings that may not 
exist but assumes only that they will follow their interests. Since 
such an approach is based on political incentives, it requires some 
institutions, particularly electoral institutions, that are specially 
tailored for severely divided societies.33 In severely divided socie­
ties, parties typically break along ethnic lines. The identification 
of party with ethnic group eliminates any significant number 
of floating voters. Where there are few, if any, floating voters, 
democratic business-as-usual results in the bifurcation of the in­
cluded and the excluded. Some multiethnic states have stumbled 
across apt institutions to mitigate polarization of this kind, but it 
will require coherent packages of institutions, not partial adop­
tions that can be neutralized by countervailing institutions,34 to 
make such incentives to intergroup accommodation effective. 

Because this approach is designed to reward political leaders 
for interethnic moderation, sustaining the system, once it is 
adopted, will be much easier than sustaining consociational ar­
rangements that are based merely on exhortations and constitu­
tional constraints, devoid of political incentives. Still, the thresh­
old problem of adoption remains. Rather than innovate with an 
explicit view to conci liation, most states, most of the time, have 
adhered to institutions associated with their former colonial 
power or to institutions that were otherwise familiar to them. 
Hardly any state has learned from the actual experience with 
ethnic conflict of any other state. 

A third, neglected approach is territorial, entailing the opposite 
of secession: international regional integration, to build larger, 
more complex multiethnic states, for reasons familiar to readers 
of the Federalist Papers and exemplified, for severely divided socie­
ties, by India. Scale, as Madison wrote in the Federalist number 10, 
proliferates interests and makes it more difficult for any single 
interest to dominate. India is a federal state with so many compart­
mentalized ethnic cleavages that no single group can be said to 
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dominate the state at the center.35 Nevertheless, it is perfectly 
obvious that the prevailing worldwide trend is in the opposite 
direction, toward smaller states, for reasons already explored. 

Had any of these three approaches gained widespread popular­
ity and displayed significant efficacy in mitigating severe ethnic 
conflict, self-determination-especially ethno-territorial self-de­
termination-would not be the genuinely burning issue it has 
become. Largely in response to disintegrative events, there is a 
revived interest among philosophers in the political significance 
of ethnicity and among international lawyers in the law of seces­
sion and minority rights. Philosophers and international lawyers 
have been engaged in a dialogue about self-determination, a sub­
ject on which the international lawyers and foreign policy makers 
have also had exchanges. Here, then, is a case in which evolving 
ideas may soon matter in practice. 

PHILOSOPHICAL ARGUMENTS ABOUT SECESSION 

Recent philosophical writings on self-determination would pro­
vide more latitude for secession than state practice has custom­
arily afforded. 36 While the philosophical arguments vary, many 
have a core of similarity in their starting assumptions. Self-deter­
mination is to important groups (mainly birth groups) what moral 
autonomy is to individuals. Just as individual autonomy is an 
important value, argues Neil MacCormick, so is "some form of 
collective self-constitution" 37 for those groups that share a con­
sciousness of kind. For Margalit and Raz, groups important to the 
well-being of their members have rights to political expression, 
because collective welfare and individual welfare are linked; 
hence there is "an intrinsic value" to self-government on the part 
of groups as "an extension of individual autonomy." 38 For David 
Miller, the relation of individual and group autonomy is most 
direct; he speaks of exercising "at the collective level the equiva­
lent of autonomy at the individual level." 39 In such starting points, 
the roots of cqntemporary thinking on this subject in Kantian 
conceptions of individual autonomy are apparent.40 

Viewing ethnic self-determination as simply the collective 
equivalent of the moral autonomy of individuals produces some 
fairly sweeping presumptions that groups from which people de-
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rive satisfaction and self-esteem should be able to govern them­
selves. Almost by virtue of their existence, such groups entertain 
political aspirations that require recognition.41 Group member­
ship, if it is to be fruitful, requires "full expression," which is best 
assured through self-government.42 Morally autonomous beings 
should have their political preferences respected, and territory 
easily follows. 43 

A free-flowing right to secede is sometimes qualified by con­
cerns deriving from respect for the interests of other groups. If, 
for example, an "illiberal regime" were to result, then secession 
might not be sanctioned.44 And if there are minorities in the 
secessionist regime-a matter rarely touched on in these treat­
ments45-then minority rights must be guaranteed.46 

It hardly needs to be said that many ethnic movements have 
illiberal aspects, for reasons that derive from their focus on ances­
try, on blood and soil, and on the mystification of group identity 
that often accompanies ethnic conflict. As mentioned previously, 
secessionist movements sometimes gain much of their energy 
from a desire to "deal with" regional minorities, free from the 
intrusion of the center. Even movements that do not begin this 
way can, nevertheless, produce illiberal, intolerant regimes. The 
inability to forecast the emergence of an illiberal regime with any 
degree of reliability renders this qualification on the right to 
secession illusory. 

Neither does the assurance of minority rights assure much. The 
historical experience with minority rights is not reassuring, as I 
shall soon show. Since secessions are fostered precisely by the 
difficulty of accommodating minorities, the presumption that the 
situation will be different in the new state cannot be accepted 
without substantial evidence that it will. 

I noted earlier that much of the recent philosophical literature 
is based on projection of claims to individual autonomy onto a 
larger collective canvas, rather than on any sense of qualitative 
distinctiveness about ethnic groups. These are liberal, individualis­
tic theories. It may seem curious that such a thin understanding 
of the nation as an extension of the individuals comprising it 
quickly gives rise to territorial claims on behalf of such collectivi­
ties. Even more curiously, thicker and generally more conven­
tional understandings of nations as differentiated, culture-bearing 
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units, with an interest in expressing and preserving their distinc­
tiveness-rather than as groups simply pursuing an extended 
version of individual freedom-do not necessarily lead to territo­
rial claims.47 Curious or not, sharply individualistic justifications 
of a collective right to secede appear to be ascendant.48 

A few liberal philosophers are more circumspect and less gen­
erous to secessionists. Will Kymlicka finds secession acceptable 
when it is voluntary and mutual, but he acknowledges that seces­
sion "is not always possible or desirable," because some states 
might not be "viable," some movements would produce warfare, 
and "there are more nations in the world than possible states." 49 

Kymlicka's focus, however; is not on secession but on the problems 
of undivided multiethnic states, and his consideration of the is­
sues is hardly plenary. Allen Buchanan, who is focused squarely 
on the morality of secession, argues that secession is justified only 
where the undivided state refuses to cease perpetrating serious 
injustices or where a group's survival is threatened.50 Even in 
the latter case, he would inquire about the availability of lesser 
alternatives, such as a loose federalism. 51 Per Bauhn would not 
countenance secession in the absence of serious discrimination 
and, like Buchanan, would seek less drastic alternatives, unless 
the undivided state resorts to repression.52 The caution of Bu­
chanan and Bauhn underscores the incaution of others, including 
some influential philosophers, who would not require any such 
inquiry. 

The renewed activity of philosophers in this field derives, of 
course, from events. The claims of oppressed ethnic groups to 
self-determination are bound to have considerable prima Jacie ap­
peal when ethnic warfare and genocide are recurrent. Added to 
this is the great failure of imagination in adapting democratic 
institutions to the predicament of severely divided societies. But if 
interest in the problem is driven by events, the methodology is 
not, for much of the literature thus far often displays a thorough­
going ignorance of the complexities of ethnic interactions. To say 
this is not to exhibit hostility to the efforts of philosophers on 
such issues in general-for moral reasoning is needed-but a 
priori methods that seem appropriate to other issues are utterly 
unsuitable to this problem. 

Consider a recurrent set of empirical assumptions. It is some-
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times, albeit rarely, noted that secession could create a new set of 
minority problems in the secessionist region. The response is, as 
Margalit and Raz say, that this is a "risk [that] cannot be alto­
gether avoided." 53 This puts the problem rather mildly, since, 
nine times out of ten, the creation of a new set of minority 
problems is a "risk" that will come to pass. In Biafra, there were 
the Rivers and Cross River people who were understandably hos­
tile to Biafran independence. Bosnia has minorities everywhere; 
Croatia has Serbs in Krajina; Serbia has Hungarians in Vojvodina 
and Albanians in Kosovo; Kosovo in turn has Serbs. Slovakia has 
a large minority of Hungarians. Even relatively homogeneous 
Bangladesh had the Biharis, who were victimized immediately 
upon independence, and the Chakma in the Chittagong Hills, 
who soon resorted to arms. Beyond this, ethnic identities are 
extraordinarily responsive to context. A new, lower-level context 
will stimulate the salience of dormant, subethnic cleavages, usually 
submerged while common struggles are being played out on a 
larger canvas. Eritrea has Christian Eritreans and Muslim Eri­
treans, who fought each other intermittently even as both were 
fighting Ethiopia. The secession of South Kasai in Zaire in 1960 
immediately produced a prominent, polarizing cleavage between 
Tshibanda and Mukuna. Both were subgroups of the Luba, who 
had suffered at the hands of the Lulua and had hoped South 
Kasai would be "an all-Luba polity," only to discover that "the 
constriction of a political field may . .. generate new fissiparous 
tendencies." 54 The same was true of the lbo, solidary in the all­
Nigeria context but in their home region divided by subregion 
into Owerri, Onitsha, Aro, and other subgroups that sought power 
along ascriptive lines. Aside from the Efik, ljaw, and other Eastern­
Region minorities that resisted Biafran independence, the Ibo 
themselves would have produced ethnic heterogeneity and con­
flict, merely on a smaller scale,just as Pakistanis have done, in an 
ever-more-bloody way, since the partition of India. Underestimat­
ing the continuing problems of pluralism following secession, 
philosophers end up on this question just about where the Arbi­
tration Committee did in the Yugoslav secession case: they make 
no provision for subsequent secessions or, for that matter, for 
thinking about the adjustment of interethnic rights and duties in 
the new state. They also accord no weight to the interests of those 
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left in the rump state in having access to people, property, and 
opportunities now to be located in the secessionist state. 

THE EMERGING INTERNATIONAL LAW OF SECESSION 

AND MINORITY RIGHTS 

International lawyers have so far been generally more cautious 
than philosophers but hardly more helpful. The evolving stan­
dards of international law bear close watching, because the end of 
the Cold War has produced, among other things, an intersection 
of two different trends. First, there has been more ethnic conflict 
in the former Soviet Union and Eastern Europe. Second, there 
has been a great reduction in, if not an end to , the impasse that 
blocked so much international action. As a result, there is likely 
to be more rapid development of international law and a more 
rapid development of international law pertinent to ethnic con­
flict, particularly, of course, self-determination claims, which so 
often implicate international actors. As the experience of the 
Yugoslav arbitral decisions already suggests, this is hardly a guaran­
tee that the emerging legal norms will be crafted or enforced 
appropriately. 

Some states respect the rights of minorities, but this respect 
cannot be attributed to international legal protections. The inter­
national Jaw of self-determination and of minority rights has done 
very little to afford effective protection to minorities in undivided 
states or minorities in states created out of undivided states. Never­
theless, the efforts of international bodies and international law­
yers have been directed disproportionately toward the creation of 
rarefied versions of new rights, often with a self-determination 
component to them. To the extent the new rights take hold in the 
consciousness of those they are to benefit, they are likely to prove 
disintegrative influences within states, without providing protec­
tion for minorities or any incentives for groups to find ways to live 
together. 

The starting · point for any inquiry remains the law of self­
determination. There is a lively and long-standing debate over 
whether self-determination is still merely a principle or is now a 
right.55 If it is a right, that does not determine who holds the right 
or what the right entails when exercised, particularly whether it 
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embraces a right to secede. United Nations instruments speak 
variously of both the right and the principle of self-determina-

. 56 b I . lion ; ut t 1e re remains a consensus that there is no general 
right of ethnic groups to secession.57 Even the self-determination 
exercise at Versailles following World War I did not produce a 
general acknowledgment of a right to secede. Thus far the empha­
sis has been on the need to ascertain the freely expressed will of 
peoples, particularly colonized peoples; and peoples include all 
those occupying a territory.58 

There have been many efforts to undermine the prevailing 
consensus. For some, the case for a legal conception of self­
determination that includes ethnic groups, with the attendant 
possibility of secession, rests on cultural preservation as a collec­
tive good that is insufficiently cultivated by the present doctrine. 59 

For others, the argument turns on the illegitimacy of a set of 
boundaries in the light of a historic grievance connected to the 
territory and how it came to be defined. 6° For a number of writers, 
the difficulties encountered by groups in living together in multi­
ethnic states, with resulting discrimination, deprivation of human 
rights, and even genocide, have made recognition of a right to 
self-determination, including the creation of separate states on an 
ethnic basis, a matter of urgency.61 A new openness to secession 
among writers on international law is unmistakable. 

In an internat_ional system that remains, for most purposes, 
state dominated,62 however, no broadly based rights of ethnic 
groups to secession seem likely to be recognized. Much more 
likely are post facto rationalizations of territorial separation on 
the basis of whatever attributes seem to fit particular cases, such 
as insurgent control over territory and consequent entitlement to 
recognition, as in Bangladesh ,63 or the dissolution offederal units 
along the lines of constituent republics, as in Yugoslavia. Since no 
such decision will affect a majority of states, what can be expected 
is incremental change in the rules of self-determination, with 
attendant and growing inconsistency of application. That, after 
all, is the common fate of flat rules in the face of what are seen to 
be changing circumstances. 

An example of the inconsistency relates to those groups living 
under "alien" or "racist" regimes. Such groups are said to have a 
right to self-determination,64 but the category of people living 
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under "alien" or "racist" regimes turns out to embrace only one 
case for each adjective: Palestinians living under Israeli occupa­
tion and nonwhite South Africans living under apartheid, respec­
tively. Other peoples living in territory acquired in warfare-Ti­
betans, for example-or peoples living under analogously 
exclusive regimes-such as Hutu living under the more violent 
version of apartheid prevailing in Burundi-are not included. To 
be sure, changes in Israeli-Palestinian relations and in the South 
African regime may vitiate these particular exceptions, but others 
may replace them. The categories are there for future invocation, 
even if for the moment "alien" and "racist" regimes constitute a 
limited edition. 

The same cannot be said for the Draft Declaration on the 
Rights oflndigenous Peoples,65 which spells out rights expansively 
and has considerable possibility for widespread application to 
divided societies in which one group claims to be indigenous and 
claims that others are immigrants, even though none is a so-called 
tribal people of the sort the Declaration aims to protect. 66 The 
effects on claims to a territorially based self-determination will, 
again, be incremental, but tlie prospects are assuredly consider­
able. The rights conferred by tlie Declaration constitute a combi­
nation of minority rights, such as the rights to practice and trans­
mit distinctive customs and to provide education in tlie 
indigenous group's language,67 and rights to self-determination, 
most notably provisions limiting the autliority of states to take 
measures affecting indigenous peoples without their informed 
consent.68 Their expressly recognized "right of self-determina­
tion" includes the right to "freely determine tlieir political 
status." 69 The Declaration stops short, however, of providing for 
independence. 70 

The Declaration purports to create dozens of new rights for an 
indeterminate category of beneficiary-group. The Declaration 
does not attempt to define tlie term indigenous people, and the 
work of a United Nations Sub-Commission's Special Rapporteur 
on tlie problem of discrimination against indigenous peoples pro­
vides a conception sufficiently elastic to permit many groups to 
claim indigenous status. 71 The impact of the Declaration will 
prove difficult to confine. Interpreters close to the drafting of tlie 
document have made very broad claims for it.72 Since all groups 
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ultimately have their origin somewhere else, indigenousness is a 
concept that eludes definition, unless it merely refers to earlier 
arrival. Many groups claim to have arrived before others, in the 
state as a whole or in a single region. Sinhalese have often claimed 
priority in Sri Lanka by virtue of their arrival before the Tamils, 
but Tamils make contrary claims with respect to the Northern and 
Eastern Regions. Both groups may find support in the Declaration 
for their mutually exclusive aspirations, Sinhalese in the whole of 
Sri Lanka, Tamils in the regions they inhabit. The same applies in 
many other countries in which such claims are made. The likely 
disintegrative effects on territorially based ethnic conflict are not 
difficult to anticipate. 

Attempts to protect the rights of minorities in general are not 
likely to have such effects. Rather, they are likely to have few, if 
any, effects at all. At various times, going back to the Treaty 
of Westphalia (1648), with its provisions regarding the rights of 
religious minorities, efforts have been made to breathe life into 
the international law of minority rights. Because the Wilsonian 
exercise in self-determination in Eastern Europe was incomplete, 
minorities treaties were imposed on the remaining multiethnic 
states that found themselves on the losing side of World War 
I. The treaties were accepted reluctantly, enforced poorly, and 
undermined quickly as the Versailles order declined and World 
War II approached. 73 

The assertion of philosophers that secession may have to be 
accompanied by the provision of minority rights tout court needs 
to be viewed against this experience. International regimes for 
minority rights have generally failed to achieve even minimal 
objectives, and the frequency of secessionist movements them­
selves suggests the common inefficacy of measures within states to 
protect minority rights. 

Following World War II, several minorities treaties were con­
cluded: the Austro-Italian Treaty on the South Tyrol, relating to 
Austrians in Italy; the Austrian State Treaty, providing guarantees 
for Slovenes and Croats; and the Aaland Islands Treaty, protecting 
Swedes in Finland. These special regimes often allow a generous 
measure of minority protection. Because the treaties were con­
cluded voluntarily, it stands to reason that their provisions, more 
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generous than those of customary international law,74 have had 
far more benign results. 

There is no shortage of formal provisions to protect minorities. 
United Nations conventions are frequently inclusive in their cov­
erage. The Convention on the Elimination of All Forms of Racial 
Discrimination ( 1969) covers groups based on "national or ethnic 
origin," 75 and the Genocide Convention (1951) applies to na­
tional, racial, ethnic, and religious groups.76 The protections af­
forded are often framed in general terms and, as recent experi­
ence indicates, often honored in the breach. Some conventions, 
however, withdraw in one phrase what they accord in another. 
The UNESCO Convention against Discrimination in Education 
(1960), for example, recognizes the rights of minorities to main­
tain their own schools and teach in their own languages, but 
subject to the educational policy of each state.77 The minority 
rights philosophers have assumed into their schemes, if and as 
necessary, turn out to be contradictions in terms when they are 
specific and to be ineffective when they are general. 

In 1992, the General Assembly adopted a Declaration on the 
Rights of Minorities. 78 It provides, simultaneously, too little and 
too much. Like the Convention against Discrimination in Educa­
tion, the Minorities Declaration takes as it gives: it allows minori­
ties "the right to participate effectively in decisions on the na­
tional and, where appropriate, regional level" but "in a manner 
not incompatible with national legislation." 79 The Declaration 
also accords members of minority groups "the right to establish 
and maintain their own associations." 80 If the term associations is 
meant to include ethnically based political parties, that is more 
than some states-especially African states-have been willing 
to allow. The Declaration exhorts states to "create favourable 
conditions" for minority cultures to flourish. 81 It reaffirms the 
territorial integrity of states 82 but is silent on methods of imple­
menting the one "right" that might help preserve territorial integ­
rity from challenge: the right not to be shut out of political 
power permanently by virtue of the ethnic exclusion of minorities, 
whether that exclusion is accomplished by ordinary electoral pro­
cesses meant to produce democratic outcomes or by authoritarian 
means. The Declaration is a hortatory document. 
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Undaunted by the inability to effectuate even rudimentary 
guarantees of nondiscrimination, international bodies have 
crossed new frontiers. The Conference on Security and Coopera­
tion in Europe, meeting in Copenhagen in 1990, adopted a final 
document that included a provision obliging participating states 
to "respect the right of persons belonging to national minorities 
to effective participation in public affairs" and mentioning local 
autonomy as one "possible means" for meeting the obligation.83 

Other European bodies, notably the Council of Europe, have 
been active on the same front. 84 Despite all this activity, it is 
difficult to disagree with Hurst Hannum's conclusion that "the 
substantive development since 1945 of international law related 
to minorities has been minimal." 85 

International law has always been much influenced by aca­
demic writing, and academic writing has now moved toward a new 
emphasis on popular sovereignty. Thomas M. Franck has sug­
gested that there may be an emerging international "entitlement" 
to democracy.86 Among the sources of this "entitlement," its "first 
building block," is the principle of self-determination,87 and 
among its most prominent features is "the emerging normative 
requirement of a participatory electoral process." 88 Earlier, Anto­
nio Cassese, who in 1993 became chief judge of the Yugoslav War 
Crimes Tribunal, had argued that the emerging meaning of self­
determination is to provide the "possibility for a people to choose 
a new social and political regime." 89 Nondemocratic governments 
deny self-determination, conceived broadly "as the right of peo­
ples or minorities to be free from any form of authoritarian 
oppression." 90 

With widespread movements of democratization, these formu­
lations will undoubtedly be influential in international law. What 
needs emphasis, however, is exactly how unresponsive they are to 
the political problems of severely divided societies.91 To begin 
with, Cassese's formulation opens the door to a territorial fulfill­
ment of the right to be free of oppression and to choose a new 
regime, without any criteria justifying its exercise. Much more 
fundamentally, both the Cassese and Franck formulations, with 
their intuitive emphasis on democracy and elections, miss com­
pletely the electoral paradox in divided societies. What is usually 
thought of as ordinary democracy is inadequate in societies in 
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which Group A, with 60 percent of the voters and often at least 60 
percent of the seats, can, under most democratic systems, shut 
out Group B, with 40 percent. In such conditions, democracy is 
more the problem than the answer to a problem.92 

The new declarations of minority rights, numerous though they 
are, are unlikely to contribute to the recognition of minority 
rights and in many cases are likely to stimulate further conflict, 
with unfortunate effects on minority rights. The same is surely 
true for newly invented rights to democratic governance, which 
are conceived too broadly to cope with the institutional difficulties 
encountered by divided societies.93 International law can hardly 
be expected to prescribe appropriate and exact solutions to what 
is really a complex problem of electoral engineering. 

A final area of international law with a heavy bearing on self­
determination relates to recognition practice. Morton H. Halp­
erin and David J. Sheffer have argued that international recogni­
tion ought to be the hook on which to hang certain international 
norms that are otherwise unenforceable. 94 Halperin and Sheffer 
contend that, before a secessionist state is recognized, the United 
States and international organizations ought to secure commit­
ments from that state to democracy, minority rights, the inviolabil­
ity of borders, the renunciation of force, the peaceful settlement 
of disputes, a market economy, the freedom for transborder mi­
norities in the new state to decide on their own citizenship, and 
provisions for local autonomy and shared sovereignty over regions 
inhabited by such minorities.95 It is left unsaid by Halperin and 
Sheffer that nearly all such new states have minorities, often mi­
norities they wish to "deal with" in their own way; that nearly all 
such states come into being by force; that nearly all are dissatisfied 
with their borders-or else the rump state is-and see those 
borders as eminently violable; that the drawing of any new bound­
ary invites further conflict rather than shared sovereignty; and 
that, as already mentioned, democracy in divided societies is part 
of the problem, the 60-40 problem. 

In any case, recognition practice hardly responds to such ques­
tions and is difficult to turn in these directions. Yugoslavia pro­
vides a convenient example.96 Britain and France, concerned, 
respectively, about separatism in Scotland and Wales and in Cor­
sica, were reluctant to recognize the dissolution of Yugoslavia. The 
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Federal Republic of Germany, with East German unification on its 
agenda (not to mention longstanding ties with Croatia), led the 
way to recognition. In each case, apprehensions about fission or 
aspirations to fusion, as well as various other considerations based 
on interest, drove recognition policies that had major effects for 
the future of post-Soviet Eastern Europe and potential effects on 
European security overall. Given the idiosyncratic determinants 
of recognition policy, even in the face of the magnitude of the 
consequences of warfare in Yugoslavia, it is difficult to imagine 
how recognition could be turned to Halperin and Sheffer's objec­
tives when the general stakes are, as they usually will be, much 
lower. 

Even if recognition does not respond to idiosyncratic national 
interests and if Yugoslavia has more general significance, then 
recognition practice is going the other way-toward fewer condi­
tions and faster recognition of secessionists. (By "Yugoslavia," I 
mean both state practice and the arbitral award.) Obviously, this 
augurs ill for the imposition of conditions. 

It seems perverse to start at the rear end of the problem -
with secession and the demand for recognition-rather than 
to encourage domestic measures of interethnic accommodation. 
Early, generous devolution, coupled with abundant opportunities 
for a regionally concentrated group outside its own region, is 
generally a considerable disincentive to secession, since departure 
from the undivided state would forfeit those opportunities or 
leave a large fraction of the group's extraregional population 
outside any new state. (To be sure, for reasons specified earlier, 
these are not guarantees against secession. There are no guaran­
tees.) Autonomous regions, provinces, or states in a federation 
that group people together homogeneously typically foster subeth­
nic divisions, if some are already present, thereby serving a variety 
of functions in interethnic conciliation. Politicians who have self­
interested incentives to work in a conciliatory way across group 
lines will ordinarily do so, regardless of personal prejudice. But 
most constitution makers, and certainly most international bod­
ies, have not been diligent in creating those incentives. 

Hardly any aspect of international law, save perhaps emerging 
rights to autonomy, is any more attuned to these domestic prob­
lems than recognition doctrine is. The problems are not aptly 
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captured by the concept of minority rights, they do not really 
respond to the category of discrimination, and they are assuredly 
not within the province of a general entitlement to democracy or 
a right to be free from authoritarian rule. Ethnic conflict within 
states has international consequences, but it is not principally a 
problem for international law. 

SELF-DETERMINATION OR 

INTERETHNIC ACCOMMODATION? 

Self-determination is a magnificently resonant term, especially 
in the United States, where it conjures up notions of popular 
sovereignty. But there is no blinking the fact that, as things now 
stand, some people have managed to determine the fate of others. 
As that recognition has dawned, various extensions of the attrac­
tive doctrine of self-determination seem tempting, but the temp­
tation should be resisted. What is needed is to substitute intereth­
nic accommodation within borders for a self-determination that 
either creates new borders or legitimates ethnic exclusion within 
old ones. No doctrine of minority rights can be adequate to the 
task, and no amount of self-determination can give territorial 
expression to more than a small fraction of dissatisfied groups. 

Still, the invention of new rights proceeds apace, confirming 
that civilized declarations are uttered in direct proportion to the 
commission of brutal acts. Rights will form only a small part of the 
solution to the problems of ethnic conflict. Most people will have 
to find political techniques to enable them to live together within 
existing states, unless they are prepared to do so much ethnic 
cleansing that the world will soon run out of soap. 
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8, blithely proposing electoral arrangements deemed a priori to be favor­
able to minorities and a variety of protective arrangements for regional 
minorities in autonomous provinces. 

94. Halperin and Sheffer, Self-Determination in the New World Order. 
95. Ibid., 84-93. 
96. See generally Stuart Kaufman, "The Irresistible Force and the 

Imperceptible Object: The Yugoslav Breakup and Western Policy," Security 
Studies4 (1994-95): 281-329, at 311-14. See also note 13, above. 
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TRIBES, REGIONS, AND 

NATIONALISM IN 

DEMOCRATIC MALAWI 

DEBORAH KASPIN 

INTRODUCTION: AFRICAN TRIBALISM ON THE 

INTERNATIONAL STAGE 

When African political conflicts are reported in the press, the 
word "tribalism" is usually reported too, lying at the heart of 
political parties, territorial disputes, and when they have them, 
national elections. Whether they are defined by language, culture, 
or physiognomy, tribes seem to be fundamental to Africa's ~o~ial 
geography, originating in the precolonial . past a?d ~ers1s~1?g 
within and across the borders of modern nat10ns. Tnbal 1dent1t1es 
are thus prior, indigenous, and totalizing, while _nation-states_ are 
recent, imposed, and superficial. And because tnbe~ and nat10ns 
are not coterminous, tribalism seems to pose the smgle greatest 
threat to national stability. 

These assumptions are the legacy of nineteenth-century social 
theory which sought stages in the evolution of civilization and 
placed the tribe, synonymous with the primitive, _n~a~ the front 
end of the evolutionary continuum. Modern pnm1t1ves of the 
colonial world were thought to be frozen in evolutionary time, 
unable to become politically modern without external assistance. 
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Twentieth-century anthropology disputed social evolutionism but 
retained the "tribe" within its lexicon as it sought greater specific­
ity in the ethnographies of particular primitives. Ultimately the 
"tribe" was challenged as a unit of study because of its linkages 
to evolutionary essentialism and the conspicuous invisibility of 
colonialism which required this category of subordinate and es­
sential "other." A new vocabulary used such terms as "ethnicity" 
and "peasant," separating identity from political economy and 
putting first and third world politics in the same conceptual 
framework. 1 

But African tribes still appear in the public media, especially 
when they threaten to wreak havoc upon new nations. Warfare 
between Zulus and Xhosas nearly scuttled the South African elec­
tion; skirmishes between Kalengin and Kikuyu threatened the 
security of Kenya; and ancient enmities between Hutu and Tutsi 
led to new episodes of genocide in Rwanda and Burundi. The 
conflicts are certainly real, but by describing them all as "tribal­
ism," the press conflates a variety of political situations into a 
single type of stereotypic behavior, that of the primitive African. 

Western media are not, however, wholly to blame for the stereo­
typy, since it is used with equal facility by African presses and 
intelligentsia. Certainly elites raise the specter of tribal violence 
to advance and conceal their political agendas, such as Gatsha 
Buthelezi, who cloaks the conflict between the Inkatha Freedom 
Party and the African National Congress in the language of tribal 
warfare by misrepresenting the ethnic composition of the two 
organizations; and President Moi of Kenya who warns that tribal 
violence can erupt in his country at any time, and that the best 
way to circumvent it is to maintain ironclad rule under his govern­
ment. 

But not all Africans are so calculated in their use of the terms. 
More often, they are simply using local vernaculars that have 
absorbed the same colonial culture that produced social evolu­
tionism and that now include the vocabulary of tribalism. In 
Africa today, the. question "What is your tribe?" is readily under­
stood and promptly answered, and the suggestion that ethnicities 
are artifacts of European conceptual schemas, colonial politics, 
and postcolonial nation-building may be met with laughter and 
derision. At a fundamental level, the discourse of tribalism coin-
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cides with the experience of political identity, a coincidence that 
cannot be ignored. 

The Republic of Malawi is a case in point. In 1993, President 
Hastings Banda, once proclaimed President for Life in a one­
party state, yielded to local and international pressure to hold a 
referendum for multi party democracy, leading to presidential and 
parliamentary elections in 1994. In the year leading up to the 
election, numerous presidential candidates stepped forward and 
seven new political parties were formed in anticipation of the fall 
of President Banda and the Malawi Congress Party. Although no 
one was surprised that Banda lost the election, many were shaken 
when the electorate divided on regional lines, with each of the 
three administrative regions supporting its home candidate for 
president and his party for parliament. Bakili Muluzi and the 
United Democratic Front won the presidency and parliamentary 
majority because Muluzi's home region, the south, represented 
almost half the population of Malawi. 

If regional factions revealed a disappointing absence of ideo­
logical commitments, the Malawi press and intelligentsia saw in it 
more sinister implications: multiparty democracy had exposed the 
tribal divisions that ran through the heart of Malawi civil society. 
Bakili Muluzi, a Yao from the south, claimed a Yao constituency; 
Hastings Banda, a Chewa from the center, claimed a Chewa con­
stituency; and Chakufwa Chihana, a Tumbuka from the north, 
claimed a Tumbuka constituency. It was especially disturbing be­
cause ethnic loyalties had not been explicitly solicited in preelec­
tion campaigns, at least not in ways thatjournalists and observer 
groups could detect. Tribal politics seemed to emerge on their 
own from the sentiments of the grass roots, suggesting that Malawi 
was, at its core, another Kenya or Rwanda. 

The consensus among Malawians was that tribalism drove voter 
choice, casting an ominous cloud over the country's political 
future. But is this an accurate assessment of regional coalitions? 
The ethnic composition of Malawi is complicated at best, for aside 
from the Chewa-dominated central region it is hard to pinpoint 
coherent tribal areas, much less identify them with administrative 
regions. In reality the voting blocks were multiethnic, their 
boundaries corresponding to administrative units that were never 
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based on tribal composition. As such, the real revelation of the 
election is that the seemingly arbitrary divisions produced by 
colonial administrators provided the basis of political mobiliza­
tion thirty years after the end of colonial rule. Regional constitu­
encies were so consistent that Malawians referred to them as 
tribes, that is, as primordial identities rooted in precolonial cul­
tural history. (See map 1.) 

NATIONALITY AND ETHNICITY IN 

POSTCOLONIAL AFRICA 

This chapter locates Malawi's "tribalism" in the first thirty years of 
national history, the period of President Banda's one-party state 
that ended in 1994. It will show that Malawi's regional factions 
an~ ethni~ ~iscourse are the result of the president's program for 
nallon-bmldmg. I take as my starting point Crawford Young's 
taxonomy of third world nation-states and cultural pluralisms, 
placing Malawi in a group typical of post-colonial Africa. These 
are "entirely arbitrary colonial creations, without historic anteced­
ents or sanction but where new territorial elites representing the 
populace within its boundaries have inherited power .... Their 
s~ared histo_ric memory is limited to the common experience of a 
smgle colomal ruler and the collective struggle to secure indepen­
dence." 2 

Malawi is also "multipolar", a type of cultural pluralism "partic­
ularly characteristic of the African scene [which] contains ... a 
single type of cultural cleavage, normally ethnic but with at least 
three, and often many, identity groups in the political arena." 3 

According to Young, nation-building under this type of emergent 
state "involves a dual imperative": 

to define a new cultural identity linked to the dimensions of the 
pol_ity and related to commonalities among the polity's populace, 
while eschewing identification of the state with any one of the 
cultural segments within it, which would immediately threaten the 
identity of other collectivities. 4 

~ultiplicity of cultures almost necessarily means removing the state 
itself from the cultural arena and preserving its institutions in a 
status of neutrality, distinct from any of the component cultures.5 
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Malawi illustrates the dual imperative that Young has described, 
but in this case the state sacrificed objective neutrality vis-a-vis 
cultural cleavages in order to consolidate a national identity and 
legitimate the ruling elite. Thus while its rulers claimed to be 
neutral arbiters over the affairs of their citizens, they also sought 
allies in specific constituencies and legitimated themselves in 
terms of contrived ideologies of identity. Internal cleavages be­
came more not less acute, and some, in fact, emerged anew, 
engendered by the government that purported to meld the whole 
together. 

Nation-building in Malawi is reminiscent of what Benedict 
Anderson has called official nationalism.6 This is the process by 
which states create fictions of national identity by disseminating 
the cultural characteristics of the elite-their language, customs, 
and history-to the citizenry, and reciprocally, by proclaiming 
the ethnicity of the elites as prototypically national. Although 
Anderson finds his paradigmatic examples among nineteenth­
century European dynasts, the lessons of official nationalism are 
available to the postcolonial third world. Certainly Malawi's new 
elites sought to naturalize both the state and the citizenry through 
"a systematic, even Machiavellian, instilling of nationalist ideology 
through the mass media, the educational system, administrative 
regulations, and so forth," 7 ornamenting that ideology with the 
cultural attributes of the president's ethnic group. 

Nationalist ideologies are, however, a double-edged sword, inso­
far as they use ethnic particularities to characterize a diverse 
citizenry. As several studies of nationalism have shown, icono­
graphies of nationality in multiethnic nations are usually derived 
from one ethnicity in the mix that is assumed to be mainstream.8 

The result is that the discourse of nationality contains the seeds of 
its own undoing, not because it embraces irreconcilably diverse 
populations but because it hierarchizes ethnicities vis-a-vis a na­
tional patrimony: ethnic identity becomes more not less critical, 
if conformity to the national norm determines access to public 
resources.9 

The Malawian case is, therefore, a chapter in the story of 
official nationalism and its internal breakdown. The state under 
President Banda claimed to transcend "tribalism" and to act on 
behalf of the nation, when in fact development policies were 
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regionally biased, while the state-generated national culture was 
steeped in ethnic particularities. Because the economy was small, 
and the government the principal agent of development, the 
promotion of one ethnicity-the Chewa-as the national main­
stream, and one region-the center-as Malawi's heartland had 
serious consequences for the rest. This was expressed in the gen­
eral elections when the President's party drew its support from 
Chewa central region, and the two opposition parties drew their 
suppo rt from the non-Chewa north and south. (See map 1 and 
tables 1 and 2.) 

The Malawian case also adds an instructive twist to the story of 
e thnic solidarities, for although tribalism is the name of the politi­
cal game, regional coalitions are the fact of it. While the central 
region is (more or less) ethnically homogeneous, the northern 
a nd southern regions are not, and while ethnic solidarity gained 
support for the three presidential frontrunners, multiethnic vot­
ing blocks dominated the election. Insofar as the regions, like the 
nation, are administrative conventions created under colonial 
rule , the Malawi election is a lesson in how quickly collective 
solidarities can be formed and naturalized. Evidently the fervor of 
group identity need not be a function of its historical depth, and 
at least in emerging nations, the state has great latitude to invent 
both its national community and the lines of cleavage within it. 

The following essay explains Malawi's so-called tribalism in 
terms of its history of nation-building. The first section discusses 
Malawi's e thnic composition and the disputes about it; the second 
section , describes political and economic development under the 
first president and its relation to his policy of official nationalism; 
the third section discusses the mobilization of regional factions 
that state policies of nation-building engendered; the fourth sec­
tion briefly recounts the events leading up to the election; and 
the fifth section reconsiders the interplay of regional and ethnic 
solidarities among Malawi's electorate. The sixth section specu­
lates brie fly about identity politics under a democratic order. 

L ANGUAGE AND ETHNIC CATEGORIES OF MALAWI 

When the Malawian press refers to the ethnicities and languages 
that dominate the social geography of their country, they usually 
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TABLE 1. THE 1993 REFERENDUM 

MULTI-PARTY S INGLE PARTY 

National 63% 35% 

North 88% 11 % 

Chitipa 90% 9% 
Karonga 93% 6% 
Nkhata Bay 91% 7% 
Rumphi 86% 13% 
Mzimba 91% 8% 

Center 31% 66% 

Kasungu 27% 70% 
Nkhotakota 45% 51% 
Ntchisi 22% 77% 
Dowa 15% 83% 
Salima 44% 54% 
Lilongwe 27% 69% 
Mchinji 30% 64% 
Dedza 25% 72% 
Ntcheu 74% 25% 

South 84% 15% 

Mangochi 89% 9% 
Machinga 90% 9% 
Zomba 86% 13% 
Chiradzulu 86% 10% 
Blantyre 86% 13% 
Mwanza 70% 28% 
Thyolo 80% 18% 
Mulanje 70% 28% 
Chikwawa 75% 23% 
Nsanje 81% 17% 

Figures are taken from International Observers Briefing Manual. 

name T~mbuka, Chewa, and Yao, identifying Tumbuka and 
Chewa wrth the north and the center (as in the phrases, "the 
Tumbuka north" and "the Chewa center"), and Yao as one of 
several groups indigenous to the south. But ethnic dominance 
and regional identification are peculiar notions here, for no sur-



TABLE 2. THE 1994 PRESIDENTIAL ELECTION 

REG. VOTES 
VOTERS CAST 

MCP AFORD UDF AS % AS % 
BANDA CHIHA NA MULUZI OF POP OF POP 

National 33.45% 18.00% 47.16% 47.20% 38.10% 

North 7.30% 87.80% 4.52% 59.80% 51.30% 

Chitipa 9.57% 88.26% 1.82% 55.20% 47.50% 
Karonga 5.21 % 91.55 % 2.89% 57.10% 48.30% 
Nkhata Bay 6.21 % 84.68% 8.45% 52.10% 43.40% 
Rumphi 5.58% 85.3(i % 4.70% 65.60% 56.90% 
Mzimba 8.15 % 87.02 % 4.50% 62.90% 54.60% 

Center 64. 31 % 7.50% 27.81 % 47.00% 38.10% 

Kasungu 65.55% 18.91 % 15.13% 55.80% 45.40% 
Nkhotakota 46.57% 15.20% 37.85% 55.60% 47.10% 
Ntchisi 65 .18% 3.45% 30.87% 46.90% 37.60% 
Dowa 80.51 % 3.75% 15.04% 45.90% 37.60% 
Salima 47.31 % 4.35 % 47.73% 49.10% 38.00% 
Lilongwe 71.66% 7.79% 20.22% 46.90% 40.10% 
Mchinji 69.54% 3.25 % 26.79% 50.00% 39.70% 
Dedza 71.60% 2.28% 26.28% 44.40% 32.90% 
Ntcheu 23.77% 3.65 % 71.97% 36.20% 27.70% 

South 16.09% 5.23% 78.04% 44.60% 35.00% 

Mangochi 7.50% 3.31 % 88.70% 51.60% 41.80% 
Machinga 6.93% 4.52% 91.17% 50.20% 42.30% 
Zomba 11.24% 4.05 % 84.13% 48.50% 40.00% 
Chiradzulu 8.99% 1.54% 89.06% 46.80% 32.80% 
Blantyre 13.15% 7.86% 78.43% 45.40% 37.60% 
Mwanza 25.14% 4.60% 69.05% 40.50% 32.30% 
Thyolo 19.87% 7.66% 71.94% 40.40% 31.30% 
Mulanje 20.83% 11.83% 66.71 % 40.30% 26.70% 
Chikwawa 38.54% 3.36% 56.76% 38.30% 29.10% 
Nsanje 52.89% 2.87% 42.65% 34.90% 28.40% 

Election resul ts were taken from Malawi Government Gazette. Rates of voter turnout were 
calculated as a percentage of population, using the Malawi Population and Housing Census 
for l 98 7 (Zomba, Malawi: National Statistics Office, I 993) . In I 987, population distribu-
tion above age fifteen (the voting public in 1994) was fairly uniform across all districts, 
making it a stable baseline for calculating voter turnout. 

472 

Tribes, Regions, and Nationalism in Malawi 473 

vey, census or ethnography has ever shown that these represent 
demographic majorities or distinct cultural types. The record 
shows instead that Malawi's population is made up of Bantu peas­
ants whose social practices are so similar that only modest differ­
ences distinguish them from each other; as a Ngoni man working 
in a Chewa area once told me, "we Malawians are eighty percent 
alike." In the absence of "hard" cultural boundaries, there is also 
little documentary agreement about the number of groups in 
Malawi. Mary Tew's 1950 survey, for example, describes a very 
intricate ethnic mosaic in the area of Lake Malawi and locates 
some twenty-five groups within Malawi. (See map 2) . Other map­
makers, however, use far fewer ethnic categories and draw a sim­
pler social landscape, such as Pike and Rimmington who reduce 
Tew's twenty-five groups to nine by subsuming the northern 
groups within four categories and the southern groups within 
five. 10 (See map 3.) 

The logic of the simpler ethnographic maps can be found in 
part in the 1966 census, 11 which tabulated the speakers of thirteen 
African languages in use in Malawi. Speakers of Nyanja (which 
includes Chewa, Mang'anja, and Nyanja), Lomwe, Yao, Tumbuka, 
Tonga, and Sena outnumber speakers of Kokola, Ngoni, Nkonde, 
Lambya, Sukwa, Nyakyusa, and Swahili, in some instances so dra­
matically as to justify eliminating from the cartographer's tem­
plate some of the categories that Tew uses. But it does not fully 
explain those that remain. Why do Pike and Rimmington differen­
tiate Nyanja from Chewa but not from Mang'anja? Why do they 
retain "Ngoni" as an ethnic category, when Ngoni-speakers are so 
few in number? 12 And why does the press describe Chewa, Tum­
buka and Yao as Malawi's "main" languages, when the census 
clearly shows that Tumbuka- (9.1 percent) and Yao-speakers (13.8 
percent) are each outnumbered by Lomwe-speakers (14.5 per­
cent), a group that never figures in any Malawian's account of 
ethnic dominance? (See table 3.) 

In Malawi, ethnk "dominance" means cultural visibility, not 
demographic maj'orities, and is the result of social policies under 
colonial and independent administrations and the mobilization 
of ethnic consciousness during this century. An outline of this 
history is recounted by Vail and White 13 who show how Tumbuka, 
Chewa, and Yao identities took shape under colonial rule as a 



MAP 2 ETHNIC GROUPS OF MALAWI 
Adapted from Peoples of the Lake Nyasa Region 
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MAP 3 ETHNIC GROUPS OF MALAWI 
Adapted from Malawi: A Geographical Survey 
by J. G. Pike and G. T. Rimmington (1965) 
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North 

Chitipa 
Karonga 
Nkhata Bay 
Rumphi 
Mzimba 

Center 

Kasungu 
Nkhotakota 
Ntchisi 

Dowa 

Salima 
Lilongwe 

Mchinji 
Dedza 
Ntcheu 

South 

Mangochi 
Machinga 
Zomba 
Chiradzulu 
Blantyre* 

Thyolo 

Mulanje 

Chikwawa 

Nsanje 

TABLE 3. LANGUAGE GROUPS OF MALAWI* 

FIRST 

Nyanja 

Tumbuka 

Lambya 
Nkonde 
Tonga 
Tumbuka 
Tumbuka 

Nyanja 

Nyanja 
Nyanja 
Nyanja 

Nyanja 
Nyanja 

Nyanja 
Nyanja 

Nyanja 
Nyanja 

Nyanja 

Yao 
Yao 
Nyanja 
Lomwe 
Nyanja 

Nyanja 

Lomwe 

Nyanja 

Sena 

% SECOND 

50.2 Lomwe 

63.9 Tonga 

36.7 Sukwa 

46.4 Tumbuka 
70.2 Tumbuka 
97.0 Nyanja 
95.0 Ngoni 

91.1 Yao 

61.6 Tumbuka 
82.5 Tonga 
98.0 Yao 

97.7 Yao 
82.9 Yao 

95.7 Yao 
89.9 Yao 

89.5 Yao 
95.5 Yao 

32.8 Lomwe 

79.7 Nyanja 
50.7 Lomwe 
41.3 Lomwe 

38.0 Nyanja 
57.5 Yao 
34.1 Lomwe 

66.7 Nyanja 
52.1 Sena 

72.9 Nyanja 

% THIRD 

14.5 Yao 

12.5 Nkonde 

32.2 Tumbuka 
15.2 Sukwa 
18.4 Nyanja 

0.7 Swahili 
2.0 Nyanja 

3.6 Tumbuka 

37.0 
14.5 

0.2 
0.8 

14.1 
2.2 

0.9 
9.7 

2.2 

Tonga 
Tumbuka 

Tumbuka 
Tumbuka 

Tumbuka 
Tumbuka 

Ngoni 

Lomwe 
Ngoni 

28.1 Yao 

14.3 Lomwe 

24.4 Nyanja 
29.2 Yao 
36.3 Yao 
23.4 Lomwe 
32.2 Kokola 

21.4 Kokola 
33.6 Lomwe 

20.4 Kokola 

% FOURTH % 

13.8 Tumbuka 9.1 

7.5 Lambya 0.6 

20.6 Nyanja 0.3 
4.3 Nyakyusa 4.2 

10.3 Yao 0.2 
0.5 Tonga 0.2 
1.1 Tonga 0.9 

2.9 Tonga 0.7 

0.3 Yao 0.2 

2.2 Yao 1.0 
0.1 Tonga 0.1 
0.7 Lomwe 0.1 

0.5 Lomwe 0.4 

0.6 Lomwe 0.3 
0.8 Tumbuka 0.5 

0.1 Tumbuka 0.1 
0.5 Lomwe 0.5 

24.3 Sena 

4.5 Ngoni 
19.7 Ngoni 
26.1 Ngoni 

23.1 Ngoni 
7.8 Ngoni 

23.9 Yao 
6.6 Yao 

6.1 Yao 

2.3 Lomwe 

6.8 

0.4 
3.7 

1.3 
1.3 
5.0 
5.0 

3.9 

1.4 

1.9 

Figures are taken from Malawi Population Census I 966. Although this table only includes 
four languages per ares surveyed, there were many more reported in the census. The 
complete list of languages is: Nyanja (50.2%), Lomwe (14.5%), Yao (13.8%), Tumbuka 
(9.1%), Sena (3.5%), Kokola (2.3%), Tonga (1.9%), Ngoni (1.1%), Nkonde (0.9%), 
Lambya (0.6%), Sukwa (0.6%), Nyakyusa (0.1 %), Swahili (0.1 %), and English (0.0%) . 

* In 1966, Mwanza was part of Blantyre District and was surveyed as such for the census. 
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result of the following practices: ( 1) the creation of written forms 
of Chewa and Tumbuka languages by missionaries, and their 
establishment as lingua franca by colonial administrators; (2) the 
training ofTumbuka and Yao intelligentsias by missionary schools; 
and (3) indirect rule which designated relations of domination 
and subordination among Africans along ethnic lines, such as Yao 
over Lomwe. These developments gave some people greater ac­
cess to social resources than others, while also providing them 
with the insignia, such as standardized languages, of their collec­
tive identities as tribesmen. The result was the high visibility of 
the Chewa, the Tumbuka, and the Yao people, but not the 
Ngonde, the Tonga, the Lomwe, the Sena, and so on. 

This account of ethnic mobilization exposed the underpin­
nings of political identity in colonial Nyasaland and forecast with 
eerie precision the outcome of Malawi's 1994 elections. Tumbuka, 
Chewa, and Yao candidates did move to the front of the pack, 
while candidates of other ethnicities seemed not to exist, a testi­
mony to their invisibility in the public imagination and to their 
lack of access to resources that give entry to national politics. 
This does not mean, however, that regi,onalism and tribalism are 
synonymous, for although the three candidates drew voters of 
their own ethnicity to the polls, more than 40 percent of the 
electorate were not Tumbuka, or Chewa, or Yao and supported 
candidates outside their own ethnicities. That 40 percent was 
decisive in determining the outcome of the election. (See 
table 4.) 

Two questions must be addressed: What were the forces driving 
regi,onal constituencies? And why do the press and the public 
believe that ethnic loyalties were decisive? The answers are to be 
found in the political era preceding the election, when President 
Banda took over the reins of power from the British colonial 
office and set out to consolidate a new nation with himself se­
curely at the helm. Two aspects of his program for nation-building 
were critical in shaping the political landscape. The first was his 
decision to rule-with absolute authority, shutting out all voices of 
opposition and generating pervasive sentiments of disaffection in 
government and in civil society. The second was his program for 
social development which was predicated on regional and ethnic 
favoritism, promoting the Chewa center to the detriment of the 
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CANDIDATE 

Muluzi 
Banda 
Chihana 
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TABLE 4. PRESIDENTIAL CANDIDATES, ETHNICI1Y 

AND VOTING BLOCKS 

SIZE OF ETHNIC 

GROUP AS% OF 
CANDIDATE'S POPULATION VOTES WON AS 

ETHNICITY 1946 1966 % OF VOTES CAST 

Yao 11.2 13.8 47.2 
Chewa [Nyanja] 28.3 (50.2] 33.5 
Tumbuka 7.4 9.1 18.0 

The electoral results are taken from the Malawi Government Gazette, the 1946 ethnicity 
figures from Pryor (25), and the 1966 ethnicith figures from Malawi Population Census 
1966 (see table 3). I include the 1946 figures because the 1966 census does not differenti­
ate Chewa from other languages in the Nyaaja cluster and does not specify the number 
of Chewa-speakers within the 50.2% of the population who are Nyanja-speakers. The fact 
that the totals for Yao and Tumbuka differ for the two periods is additional evidence of 
the imprecision of linguistic and ethnic boundaries. (Seen. 19.) 

non-Chewa north and south. The result was a nation attuned to 
the language of tribalism and divided on regional lines, the lan­
guage and the lines emanating from the state which purported to 
be the sole agent of national unity. 

PRESIDENT BANDA AND THE MALAWI CONGRESS 

PARTY, 1964-1994 

Dr. Hastings Kamuzu Banda and the Malawi Congress Party as­
sumed control of Malawi in 1964, inheriting a polity and adminis­
trative system created under British colonial rule. International, 
regional, and district boundaries were already established as was 
the system of governance. The only thing that distinguished the 
new regime from the old one was the widespread popular support 
it enjoyed, an expression of pervasive anticolonialism that had 
fueled the rise of Malawi nationalism. I 4 However, that support 
eroded as competing political interests within the nationalist co­
alition began to lobby the Banda government for recognition and 
as President Banda made clear his intention to tolerate no criti­
cism from within. 

The first rupture was the Cabinet Crisis of 1964 when Banda 
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dismissed founding members of the Nyasaland African Congress, 
then Cabinet Ministers, for opposing his policy direction and his 
pretensions to absolute rule. I 5 Some fled the country, and some 
were pursued by MCP special branch officers who targeted them 
for assassination or abduction. This proved to be the first episode 
of what became a fixed feature of the MCP government: the 
banning, detention, maiming and murder of Banda's rivals within 
government and his critics outside it. 16 

In addition to these well-publicized assaults against his rivals, 
President Banda developed complex instruments of social control 
in order to maintain broad-based political security. To establish 
the reach of the MCP into the countryside and into specific loci of 
potential disaffection, the architecture of the party was extended 
throughout the country through a network of local committees 
and representatives. This network linked all Malawians, villagers 
and university professors, teapickers and estate managers, to a 
chain of communication that led ultimately to the party elite: 
whispers of sedition at the bottom could be repeated at the top. 
The Malawi Young Pioneers (MYP) were also created as a cadre of 
Banda enthusiasts who ran high-profile development projects 
while also providing the manpower for the party's paramilitary 
wing. A formidable organization, the MYP were empowered to 
intimidate lawbreakers and to harass any citizens earmarked as 
"troublemakers" by the MCP. Typically Young Pioneers could be 
seen manning roadblocks and policing markets to sell the party 
cards that Malawians were required to buy. The constant presence 
of MYP and MCP representatives guaranteed the high visibility of 
the Banda government in everyday life, while reminding everyone 
of the high price to be paid for disloyalty. 

While the elite core of the MCP perfected the mechanisms of 
control and coercion, they also sought to shore up their bases of 
support. Patronage was extended to loyal cabinet ministers and 
members of parliament by subsidizing their entry into Malawi's 
small commercial economy, especially tobacco and sugar produc­
tion. The meant offering low interest loans to new African-owned 
estates, using moneys gleaned from the Agricultural Development 
and Marketing Board (ADMARC); giving the estate sector a mo­
nopoly on the most profitable crops; and cutting off the flow of 
migrant labor to South Africa to create a cheap supply of farm 
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labor at home. 17 The result was a rising class of politicians cum 
capitalists who owed their fortunes to the Banda regime. 

Banda also solicited loyalty from rural Malawians by developing 
lines of patronage among them. First, he cultivated the territorial 
chiefs, known as Traditional Authorities, who administered the 
countryside and served as judges in the Traditional Courts. The 
chiefs were an important mechanism for ensuring the passivity, if 
not the enthusiasm, of the village population, and for exerting 
leverage against his political opponents, since the Traditional 
Courts were empowered to try treason cases and the accused 
came primarily from the ranks of government. 18 Second, he 
sought specific constituencies of so-called ordinary Malawians 
within the country's vast peasant population. In this effort, the 
regime turned its gaze primarily to the central region and its 
majority Chewa population, seeking there the quintessential Mala­
wian citizen and party loyalist. In this context, Chewa ethnicity 
and regionalism acquired political importance. 

The decision to develop a Chewa base of support was based on 
Banda's own ethnic origins and the fact that though a minority, 
Chewa are Malawi's single largest ethnic group (see maps 2 and 
3). In fact, under Banda, Chewa, Nyanja, and Mang'anja were 
consolidated within a single language group, allowing him to 
claim that Chewa were the majority population. (See table 3.) 19 

Whatever their numbers, Chewa were not, however, politically 
central at the time of independence. The heart of Malawi's com­
mercial economy lay in the south, the best educational facilities 
in the north, and as a consequence the party and the civil service 
were dominated by northerners (especially Tumbuka and Ngoni) 
and southerners ( especially Yao). The most significant characteris­
tics of the Chewa center were its ethnic homogeneity and the 
relative immobility of its population. Cultivating the Chewa as a 
support group had to be done against the prevailing concentra­
tions of political and economic influence already in place. 

The creation of a rural Chewa constituency was undertaken at 
three levels: the investment of capital into the central region to 
develop its economy from the ground up; the creation of differen­
tial educational standards to give central region pupils a leg up in 
urban employment; and the Chewalization ofa Malawian national 
identity through language policy and political iconography. The 
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single most important program for economic development was 
the relocation of the national capital from Zomba in the south to 
Lilongwe in the center. A minor provincial trade center at the 
time of independence, Lilongwe was built up almost entirely from 
scratch, requiring substantial investment in infrastructure to sup­
port government services, international offices, new commercial 
ventures, and a massive influx of population. Within a few years, 
Lilongwe City had acquired the futuristic "new city center," a new 
government hospital, two of the four campuses of the University 
of Malawi, an international airport, several development and re­
search stations, and acre upon acre of suburban neighborhood. 
This rapid build-up made the Chewa heartland highly visible as 
the political center of a modernizing nation, while also creating a 
locus of economic opportunity for the surrounding population. 
Suddenly rural Chewa had a major market for their goods and 
labor in their own backyards. 

Although the new capital city was the most conspicuous effort 
to develop the central region, other projects revealed a similar 
interest in stimulating the economy there. Early in Banda's admin­
istration, national policy objectives for rural development were 
drafted that aimed to raise the standard of living of the peasantry 
by increasing cash-crop production among them. 20 The policy was 
tested in four projects initiated between 1968 and 1972, distrib­
uted among the country's three regions, with the Lilongwe and 
Lake Shore (Salima) projects in the center, the Shire Valley proj­
ect in the south, and the Karonga/Chitipa project in the north. 
Although the policy was explicitly national, and the projects geo­
graphically dispersed-one north, one south, one east, one 
west-the regional bias was evident in the unequal allocation of 
project resources to the center. Not only was the central region 
the site of two projects, but these two were the first initiated, the 
longest in operation, and the recipients of the most money. Great­
est attention was given to the Lilongwe project near the national 
capital which received forty-two of the sixty-six farmer training 
centers distributed among the four projects.21 

The ten years of rural development inputs had a measurable 
impact on the peasant economy, to wit, a fourfold increase in 
smallholder production of cash crops, contributing 36 percent to 
Malawi's agricultural export earnings. These improvements were 
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owed primarily to rises in tobacco and groundnut production in 
the central region which in 1971/ 72 accounted for 86 percent of 
ADMARC's profits. As a consequence the Lilongwe project was 
held up as a showpiece of market-oriented rural development 
planning to World Bank funders. 22 Thereafter the projects were 
absorbed within the National Rural Development Programme 
(NRDP), which divided the country into nine Agricultural Devel­
opment Divisions with the aim of investing additional capital into 
rural development on a more broadly national basis. However, the 
level of funding under NRDP never matched that of the Lilongwe 
and Lake Shore projects, as a result of which the boom of the 
project years was shortlived. Still the farmers who had benefited 
from those projects had received a sufficient leg up in commercial 
production to set them ahead of their neighbors in subsequent 
years. 

The investment of state resources in the Chewa peasantry can­
not be taken at face value as the process by which a poor peasantry 
was transformed into a wealthy one, nor can one assume that the 
state had cultivated a broadly inclusive and loyal clientele among 
all Chewa. It is not clear how many households actually received 
the patronage that flowed from project resources, nor is it clear 
that cash-crop farmers enjoyed a dramatic rise in their standards 
of living.23 Still, rural development provided the means for ex­
tending patronage along specific lines into the Chewa peasantry 
by targeting its most high status members, namely, territorial 
chiefs and village headmen who were invariably the first and most 
frequent recipients of state aid. 24 As such, development aid flowed 
along the same channels as the administrative hierarchy and 
the MCP cell structure, strengthening the government's base of 
support among a strategic group of clients within the Chewa 
population and securing them as an instrument through which 
the state could control the rest. In the meantime, the economic 
productivity of the central region did rise, thanks to rural develop­
ment inputs, enhancing the impression, north and south, that all 
Chewa were recipients of the state's largesse to the neglect of 
everyone else. 

The same message of ethnic privilege was conveyed by the 
promotion of Chewa through the educational system and by Ban­
da's decision to Chewalize a national identity. The first was accom-
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plished by establishing different grading standards for the three 
regions, allowing Chewa students to matriculate to secondary 
schools with much lower test scores than those required of north­
ern and southern students.25 The result was increasing numbers 
of Chewa in the civil service and in the personal debt of the 
Banda government. The second was accomplished primarily by 
establishing Chichewa as the national language. This was a depar­
ture from colonial policy which had recognized two languages, 
Chinyanja and Chitumbuka, as lingua franca, both of which were 
written and in use in the media and the civil service. In 1968, 
Chinyanja, renamed Chichewa, became the only African language 
in official use, while all others, including Chitumbuka, were for­
bidden in government offices, schools, the press, and radio.26 

Although the new language policy was explained as a practical 
mechanism to foster communication and national unity, the ex­
tent to which it entailed a new mythology of Malawi's cultural 
identity soon became apparent. In the 1970s, the Office of the 
President established the Department of Linguistics and Chi­
chewa at Chancellor College in Zomba, against the recommenda­
tion of the linguists who sought a more inclusive Department of 
African Languages.27 At the same time, the president was referred 
to as permanent head of department, in which capacity he would 
occasionally address the nation on Malawi radio to clear up ques­
tions about Chichewa syntax, vocabulary, and pronunciation, even 
though decades of living in America and England had long since 
eroded his fluency. 28 Linguistic incompetence notwithstanding, 
Chewa identity was Malawi identity, and the president was the 
embodiment of both. 

The promotion of Chichewa went hand in hand with the pro­
motion of Chewa culture as the cornerstone of nationhood and 
the source of its political iconography. The term Nkhoswe or 
"Mother's Brother" Number One became Banda's epithet, identi­
fying him as the guardian of the nation, while the reciprocal term 
mbumba or "female dependency group" was given to the women 
who danced for him at political rallies. This was part of an effort 
to naturalize the relationship between ruler and ruled in terms 
meaningful to a matrilineal people (i.e., the Chewa) while also 
establishing for the many patrilineal areas of Malawi ( especially 
the north) the authority of Chewa categories for all of them. 
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Similarly the Chewa masked dancers known as Nyau or Gule Wam­
kulu were solicited to perform for the president at these same 
rallies, giving a Chewa cultural institution pride of place on a 
national stage. Although the same honor was given to the Ngoni 
war dance, Ngoma, only the Chewa dancers became popularly 
identified with the authority of the state, reflected in the collo­
quial use of the term "Gule Wamkulu" to refer to MCP supporters. 

CHEWALIZATION AND THE NON-CHEWA NORTH 

AND SOUTH 

President Banda's attempt to create a national identity through 
language policy and cultural promotion is a form of official na­
tionalism described by Anderson as "the means ... for stretching 
the short, tight, skin of the nation over the gigantic body of the 
empire." 29 Although Malawi can hardly be called gigantic, its 
ethnic and linguistic diversity ran counter to the President's 
claims of national cohesion and justified his decision to national­
ize Chichewa in order to homogenize the citizenry and bind it to 
the political elite. Similarly, the relocation of the capital in Lilon­
gwe was a credible strategy for promoting national unity, since 
with the seat of government exactly midway between the north 
and south, the center could stand for the whole. 

Official nationalism was not, however, simply an exercise in the 
symbolism of unity, for it was communicated alongside policies of 
political and economic favoritism that belied the symbolic mes­
sage and revealed its seamy underside. As Williams and Foster 30 

have argued, when one ethnicity is privileged above many as a 
nation's mainstream citizenry, national cohesion exists only from 
the standpoint of the mainstream, while the rest must negotiate 
ambiguous identities as citizens who are not fully national. In 
Malawi, the privileges were neither subtle nor ambiguous, for 
President Banda identified Malawi's mainstream in explicit oppo­
sition to marginal groups, celebrating Chewa language and cul­
ture, investing heavily in the Chewa rural economy, and opening 
the doors of higher education more widely to Chewa than to 
anybody else. The result was lines of fission through the allegedly 
seamless whole, with the rifts between Chewa and non-Chewa, 
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center and non-center, growing ever wider beneath and in spite 
of Banda's pronouncements of national unity. 

'This was most apparent in the "Tumbuka north." At the time 
of independence, not only was Chitumbuka already a written 
language, but a Chitumbuka-speaking intelligentsia, some of the 
original organizers of the Malawi Congress Party, occupied key 
positions in government. They were among the elites swept out 
during the Cabinet Crisis of 1964.31 Chitumbuka-speakers contin­
ued to enter the ranks of Malawi's intelligentsia, thanks to the 
educational facilities of the Livingstonia mission in Rumphi and 
its satellite schools in the north, but they became the repeated 
target of Banda's accusations of tribalism and of punitive acts by 
the state. As recently as 1988 northerners on the Malawi National 
Examination Board were accused of skewing the results of the 
Certificate of Education exams and were dismissed. Similarly in 
1989, northerners teaching in central and southern region 
schools were accused of deliberately miseducating their students 
in order to give northern children an unfair advantage; they were 
removed from their positions and relocated in northern schools. 32 

Neither language policy nor political abuse, however, account 
for the politicization of the north as a whole, for the harassment 
of teachers and civil servants involved only a small, relatively elite 
group, the majority of whom were probably Tumbuka and Ngoni 
from the immediate vicinity of the Livingstonia mission. But the 
vilification of educated northerners occurred alongside the eco­
nomic stagnation of the region as a whole, not only the Tumbuka/ 
Ngoni districts of Rumphi and Mzimba, but the non-Tumbuka 
districts ofChitipa, Karonga, and Nkhata Bay as well. The region's 
depressed economy was already in evidence during the colonial 
period, a function of inadequate farmland, lack of commercial 
development, and the drain of labor out of the region. The 
northern economy continued to stagnate under the Banda gov­
ernment in part because there was no fledgling commercial indus­
try (like tobacco production) to cultivate, and in part because 
there was no effort made by the state to fuel development: its one 
project was not well subsidized, roads and communications were 
modernized grudgingly or not at all, and the medical and educa­
tional facilities received little attention. Whatever the source of 
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the north's dead economy, the fact of it was amply indicated by 
the sparsity of its population. 

The dead economy was critical in consolidating the region as a 
cohesive seat of opposition to the regime. Thus the abuse of 
Chitumbuka-speaking elites took place alongside the economic 
deprivation of the northern peasantry, making the experience of 
marginalization as acute in the non-Tumbuka areas of the ex­
treme north as in the Tumbuka area closer to the Chewa heart­
land. So too, when Banda spoke of the achievements of his Na­
tional Rural Development Programme, they were not in evidence 
in northern villages, and when he spoke ill of "northerners," 
though he had Tumbuka-speaking professionals in mind, Tonga 
and Ngonde villagers were implicated. 

The southern region also became a seat of political opposition, 
although less cohesively than the north, a function of its more 
ambiguous relationship with the Banda government. On the one 
hand, the south was subject to the same inequities as the north: 
higher test scores were required of southern school leavers, little 
state aid was invested in peasant production, and local elites were 
subject to Banda's relentless search for the enemy within. But 
unlike the north, the south was not subject to repeated accusa­
tions of tribalism nor to any other stereotypy as southerners. In 
fact, Banda went to some pains to define "Chewa" broadly enough 
to include much of the southern population within the national 
mainstream: "Chewa" referred also to Nyanja, Mang'anja, and 
even Lomwe, suggesting that a commonality of language, culture, 
and history bound the south to the center and both to Banda's 
own cadre of elites.33 This expansive definition of "the Chewa" 
was not wholly absurd, since dialects of Nyanja were in common 
usage in the south, and since, therefore, the new language policy 
did not automatically exempt all southerners from cultural citi­
zenship, as it did northerners. But aside from the resurrection of 
one Mang'anja paramountcy,34 Banda's claims of cultural inclu­
sion were not backed up with any material benefits for the so­
called southern Chewa. As southerners they were afforded none 
of the privileges extended to the central region, making the 
claims of cultural brotherhood an empty gesture. 

If the efforts to embrace some southerners as Chewa was an 
exercise in rhetoric only, the failure to extend that courtesy to Yao 
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marked them as the most marginal of the marginalized. Yao were 
regarded always as emigres from Mozambique who were distin­
guished from "true Malawians" by language, custom, and origin.35 

They are also the only predominantly Muslim group (among 
Africans) in this officially Christian country and were, therefore, 
"other" by virtue of religion as well as ethnicity. Yao thus became 
Malawi's quintessential resident outsider, a position of structural 
ambiguity of precisely the type noted by Williams. And although 
in principle Yao were no more the victims of regional inequities 
than any other southerner, according to Human Rights Watch 
observers, they figure largely as targets of political reprisals perpe­
trated under President Banda.% 

The manipulations of ethnic and national identities may have 
been enough to discredit the Banda regime in the eyes of south­
erners, but his economic policies toward the region were probably 
more serious sources of disaffection. Unlike the underpopulated 
north, the south is overpopulated, owing to its rich landscape 
which sustains peasant production, estate agriculture, and Mala­
wi's largest urban population. Banda's development policies took 
heed of the south's strategic position within the national econ­
omy. On the one hand he deemphasized peasant production and 
urban expansion, concentrating development resources in the 
central region where capital investment could increase productiv­
ity and decrease out-migration. On the other hand, he supported 
the interests of south's plantation economy, seeking to expand 
the estate sector by turning more land over to new estate owners­
primarily his political clients-and by securing for them a cheap 
source of local tabor. This meant closing off labor migration to 
South Africa, outlawing labor unions, and refusing to raise wages 
of migrant and tenant labor. A dramatic reversal of his preinde­
pendence politics, Banda allied himself with plantation owners, 
white and black, and reneged on all promises to poor black farm 
workers. 

The expansion of plantation agriculture was not limited to the 
south, for new estates were opened up in all three regions, dou­
bling the acreage of that sector during Banda's rule.37 But because 
the infrastructure (roads, transport, auction floors) was already in 
place in the south, it was the preferred site of estate farming, even 
though its high population density meant that the region could 
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least afford the expansion . As a consequence, southern estate 
owners enjoyed state subsidies and protections, while their work 
force endured ever diminishing resources and alternative liveli­
hoods. This in turn produced large pockets of disaffection among 
the southern poor, securing them, regardless of their ethnicity, as 
voices of opposition to the regime. 

DEMOCRATIZATION AND THE 1994 ELECTIONS 

Many African dictators like President Banda were able to with­
stand internal pressure for democratization for the duration of 
the cold war, given the international community's collective disin­
terest in African domestic politics; as long as their statesmen were 
on the "right" side of global alignments, they were free to pursue 
any political strategies they liked within their own borders. Cer­
tainly Banda, who championed capitalism, repudiated commu­
nism, and maintained open trade relations with South Africa, 
ruled securely for nearly thirty years, while protecting Malawi 
from the military interferences visited upon his neighbors to the 
east and west. But the end of the cold war altered the African 
political landscape, in part because civilians were inspired by 
the collapse of one-party states in eastern Europe to agitate for 
liberalization in their own, and in part because international 
observers would no longer ignore human rights violations among 
their third-world clients. 

Popular agitation against the Banda regime began in 1992 with 
a public letter of protest by the Catholic Bishops of Malawi against 
the president. Despite-or because of-Banda's threats to banish 
the bishops and rumors of a plot to assassinate them, the letter 
inspired protest rallies on college campuses and led ultimately to 
rioting in Malawi's cities. Although police were able to contain 
the unrest, they were not able to quell the spirit of rebellion, 
and with unprecedented recklessness, university personnel, civil 
servants and factory workers became active agitators for reform. 
Chief among the protestors was Chakufwa Chihana, a Tumbuka 
trade unionist from the north and founding member of the MCP. 
Long since exiled by Banda, Chihana returned to Malawi in 1992 
to assist in the organization of the resistance and was promptly 
jailed for his efforts, a move that only increased his popularity in 
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the public eye. A less notorious but still important voice of protest 
came from Bakili Muluzi, a Yao businessman from the south and 
former Secretary General of the MCP who had been expelled 
from the party in 1980 under (unproven) allegations of embez­
zling party funds. Now pursuing private business interests, Muluzi 
also emerged from the political shadows to join the anti-Banda 
resistance. 38 

The reform movement would have been just another aborted 
episode of internal agitation had the international community 
not interceded, but Malawi's foreign allies did declare their sup­
port for the protestors, lobbied for the release of Chihana and 
other political prisoners, and ultimately held foreign aid hostage 
to democratization. President Banda was forced to yield, freeing 
Chihana in 1993 and holding a referendum for multiparty elec­
tions the same year. The referendum proved to be a vote of no­
confidence in the regime, with 63 percent supporting a multiparty 
democracy in opposition to Banda, 35 percent supporting a sin­
gle-party state in support of Banda. Multiparty voters came mainly 
from the north and south, single-party voters from the Chewa 
center. (See table 1.) 

If democratization was now inevitable, the outcome of the 
upcoming elections was not, as evidenced by the democratization 
movements taking place elsewhere in Africa. In Zambia, where 
general elections followed the referendum by just a few months, 
the sitting President Kaunda lost his bid for reelection to a re­
soundingly cohesive opposition. In Kenya, in contrast, where a 
full year lapsed between the legalization of opposition parties and 
the general elections, the opposition fragmented into numerous 
ethnically particular constituencies, allowing the sitting President 
Moi to win reelection with a minority vote. President Banda knew 
that with 35 percent of the vote-his Chewa constituency-he 
was guaranteed a second place finish, and that he could win 
reelection outright if the opposition fragmented into many small 
pieces. Hoping to emulate the Kenyan example, he chose to delay 
the election as long as possible, setting the date for May 1994, one 
year after the referendum. 

During the intervening year the MCP set out to shore up its 
base of support in the center, to extend its influence north and 
especially south, and to discredit and intimidate its opponents. 
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This meant investing its considerable resources into rallies, gifts, 
and political bribes, and using the media that Press Inc. monopo­
lized-the printers, the newspaper outlets, and the radio-to 
obstruct the opposition's access to the public. They also ordered 
the Young Pioneers to intimidate opposition organizers by break­
ing up political rallies, seizing voter registration cards, and as­
saulting citizens who dared to wear the wrong party buttons. As ~ 
campaign strategy the last effort backfired, since it led the Transi­
tion Council to disband the paramilitary, and prompted the Army 
to rout and disarm them when President Banda failed to heed the 
directive. 39 But even without its muscle, the MCP still held a near 
monopoly on campaign resources, enabling them to coerce many 
voters into silence where it could not garner their support. 

In the meantime, several opposition parties were formed, be­
ginning with Chihana's Alliance for Democra~y- and ~uluzi's 
United Democratic Front. Eventually seven oppos1t10n parties and 
five presidential candidates emerged, suggesting that the opposi­
tion was in fact in turmoil. The fragmentation did not, however, 
reflect any ideological disputes, as indicated by the remarkable 
similarities among the party platforms: all promised to alleviate 
poverty, control inflation, and protect human rights, and aJ_l were 
similarly unspecific about their methods to do so. Nor did the 
fragmentation reflect further ethnic particularization. Of the five 
presidential candidates, two were Tumbuka, two were Chewa, and 
one was Yao, the same three ethnicities overrepresented among 
Malawi's intelligentsia whence presidential hopefuls emerged. 
The proliferation of opposition parties was simply an expression 
of political enthusiasm, self-igniting in a country where political 
discussion had been too long suppressed. More significant was the 
fact that as the election drew near, an opposition coalition girded 
itself together against their common enemy, persuading one of 
the presidential candidates to withdraw from the race in order to 
prevent a Kenya-like victory for Banda.40 

The MCP did in the end hold onto most of its constituencies, 
but the opposition was sufficiently cohesive to resist disintegra­
tion, dividing not into many pieces based on ethnicity, but into 
two pieces based on region. Chihana and Aford won the northe~n 
districts, Muluzi and UDF won all but one of the southern dis­
tricts, and Banda and MCP took most of the central region (see 
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map 1 and table 2). The cohesion of the oppos1t1on was also 
reflected in the breakdown of the votes district by district, where 
significant contests were waged between not opposition parties 
but one of two opposition parties and the MCP: in all districts but 
one MCP came in either first or second,41 and in only one district 
was the split between opposition parties decisive in securing a 
victory for MCP.42 With the opposition split into regional blocks, 
the election outcome was simply a function of population distri­
bution, dense in the south and sparse in the north. Thus UDF 
won with 47 percent, MCP came in second with 33 percent, and 
Aford came in third with 18 percent. 

REGIONALISM VERSUS ETHNICITY IN THE ELECTION 

Why did regionalism have so profound a claim on political loyalt­
ies? If the north and the south were alike in their opposition to 
the MCP, why was Chihana unable to win any constituencies in 
the center or the south, and Muluzi unable to win any in the 
north? The answer lies in the historical relationships of the two 
regions to the Banda government. The north was despised and 
disadvantaged by the regime on all counts, for it was neglected 
economically, obstructed politically, and vilified publicly as the 
"wrong" ethnicity. This was symbolized by the promotion of Chi­
chewa as the national language, scarcely in use anywhere in the 
north. The advantages that the north did enjoy, namely, the supe­
rior educational facilities at Livingstonia and the highest rate of 
literacy in the country, were overridden by an educational policy 
that obstructed the path of northerners into the civil service 
and government. The result was broad-based solidarity across all 
northern districts in opposition to the regime to such a degree 
that only their own candidate, the highly educated and much 
abused Chihana, could represent their collective identity vis-a-vis 
the state. This was borne out in the election when Chihana won 
almost 90 percent_ of the northern vote and drew the highest rate 
of voter turnout in the country, with little variation in the region's 
five districts. (See table 2.) 

The south had a more ambiguous relationship with the Banda 
government. Instead of suffering political exclusion, economic 
neglect, and ethnic denigration as a whole, the south was home 
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to numerous subregional communities whose relations to the 
regime were shaped by local particularities of class structure and 
ethnic composition. Some southerners were typical Malawians, 
others were not; some were successful rural entrepreneurs, others 
were exploited plantation labor; some made significant educa­
tional achievements only to be cut off by unfair testing standards, 
others had never had educational advantages and were unaffected 
by the state's educational policies. The south's more variegated 
economy meant more complex social strata and more ambiguous 
interactions with government policies, and this in turn meant less 
political cohesion as a region and less consistent support for the 
home candidate. Thus, unlike the north, voter behavior in the 
south varied considerably district by district: turnout ranged be­
tween eleven percentage points below the national average to four 
points above it,43 and support for the home candidate ranged 
between 43 percent and 91 percent.44 So too, while Muluzi won 
the south, he did so with a less exceptional 78 percent of the 
regional vote and the lowest voter turnout in the country-about 
three percentage points below the national average. He also drew 
the lowest rate of voter turnout in the country, ranging at the 
district level from over eleven percentage points below the na­
tional average (the lowest turnout in the country) to over four 
percentage points above it. These figures suggest not that Muluzi's 
southern constituencies were ambivalent, but that the south was 
less cohesive than the north as a political entity. By the same 
token, Chihana's reputation as a champion of the north must 
have cost him political credibility outside his home region: as a 
northerner first and Malawian second, Chihana's represented a 
version of citizenship that was too reminiscent of Banda's. 

The political importance of regionalism becomes even more 
apparent when we examine the election data for evidence of 
ethnic alignments. All three presidential frontrunners were sup­
ported by their own ethnic groups,45 and ethnic mobilization 
was especially noticeable in Tumbuka and Yao areas where voter 
turnout was unusually high, and where Chihana's and Muluzi's 
margins of victory were greatest.46 Evidently, a candidate who 
appealed to oppositional politics and ethnic solidarity enjoyed an 
enthusiastic support base. But ethnic backing was decisive only for 
President Banda, who would not have made a credible showing 
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without his Chewa constituencies. For the opposition candidates, 
ethnic loyalty was statistically insignificant, accounting for fewer 
than half the districts they won, and securing neither Aford's 
victory in the north nor UDF's victory overaJI. 47 

Still, ethnicity may have been an important variable for the 
op~osition parties insofar as ethnic minorities consistently voted 
agamst MCP. Thus, districts without Chewa, Tumbuka, or Yao 
m~jori_ties went t~ opposition candidates,48 while those with large 
mmonty populations gave them large minority support. 49 This 
suggests that Malawians who did not self-identify as Chewa, Tum­
buka, or Yao found a point of commonality with an opposition 
candidate by virtue of the fact that they were not Chewa. This is 
ethnicity in the negative, reactive rather than proactive, motivated 
by a relationship of contrast to the hegemonic group as the 
significant, self-defining "other." 

However, even if reactive ethnicity motivated voter choice, re­
gionalism modified its expression. First, opposition voters consis­
tently supported the candidate from their own region, with the 
north's non-Tumbuka voters backing Aford, the south's non-Yao 
voters backing UDF. More significantly, minority groups-non­
Chewa, non-Tumbuka, non-Yao-who were divided by regional 
borders backed the opposition candidates of their own region. 
Thus, while Ngoni areas consistently voted opposition, northern 
Ngoni supported Aford, while central and southern Ngoni sup­
ported UDF; similarly, while northern Tonga supported Aford, 
central Tonga-a population contiguous with the northern 
group-supported UDF. (Compare maps 1 and 3, and tables 2 
and 3.) Evidently when ethnic cohesion was mobilized solely in 
opposition to "Chewaness," it was easily pulled apart by regional 
affiliation. 

S~cond, r:gi~nal co~esion was more effective than minority 
~th~1c cohes10n m drawmg voters to the polls. Thus, voting behav-
1or m the north varied only slightly along ethnic lines: although 
~urnout was highest in the two predominantly Tumbuka districts, 
it was well above the national average in the other three, with 
Chihana's margin of victory comparably high in all five districts. 
In c~nt~ast, voting behavior in the south varied noticeably along 
ethnic Imes. Predominantly Yao districts had high voter turnout 
and gave Muluzi his widest margins of victory, while minority 



494 DEBORAH KASPIN 

districts had very low turnout and gave Muluzi his narrowest 
margins of victory and one defeat.50 Evidently, voter enthusiasm 
owed more to regional solidarity than to minority ethnic antipa­
thies.51 

Given the political cohesion of the north, it is tempting to say, 
as many Malawians do, that the north is an ethnicity. However, 
ethnicity in this case is based not on a common culture or lan­
guage, but on a common experience of marginalization that be­
came acute during the thirty years of Banda's rule.52 In fact, 
insofar as voters throughout Malawi were mobilized for or against 
Banda, ostensibly ethnic bases of support were manifestations of 
the state's engagement with particular communities and may not 
be driven by sentiments of ethnic loyalty at all. Thus, support for 
UDF among Lomwe and Nyanja plantation labor may have owed 
less to reactive ethnicity than to class interests as a captive and 
underpaid work force long abused by the Banda government. By 
the same token, Chewa support for MCP was shored up, if not 
wholly engineered, through coercion and control, suggesting that 
Chewa tribalism owed more to political manipulations by party 
elites than to grass-roots solidarity.53 While it may be too much to 
argue that ethnic loyalty was never a self-generating political force, 
the evidence indicates that the machinery of Malawi's old regime 
consistently lay behind appearances of tribalism, acting as the 
center from which lines of political cleavage radiated. 

CONCLUSION 

The forces behind Malawian political identities emanate not from 
ancient African societies, but from the colonial administration 
and more recently the independent government which, through 
its efforts to consolidate the nation and to entrench itself within 
it, created the conditions and the content of factionalism. In so 
doing, the Banda government undermined itself and its own 
program for nation-building. Or did it? For thirty years, Banda's 
government was the main mover of capital in Malawi, the princi­
pal source of urban employment, and the uncontested voice in 
policy formation and implementation. In this location, it trained 
the eyes of all Malawians on itself, establishing the fact of a 
national community even as it drew the faultlines within it. Thus 
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regionalism surfaced in the context of a national election, when 
Malawian voters considered who they were and where their inter­
ests lay vis-a-vis the state and each other. In this sense, official 
nationalism accomplished its purpose, impressing upon Malawi­
ans the fact of their common identity as citizens, whether or not 
they liked the cultural content of citizenship. This is not to deny 
that Malawianness was problematic, for by privileging the center 
over the north and the south, and the Chewa over everyone else, 
Banda made some citizens more Malawian than others and gave 
some citizens greater access to public resources than others. But 
notwithstanding the fissioning of the electorate and murmurs of 
a pending northern secession, Malawi remained intact, revealing 
that an unpopular regime did not betoken a fragile state or a 
fractile nation. 

This suggests that nationality, regionality and ethnicity are not 
intrinsically incompatible as loci of identity, but are equally "imag­
inable" as political communities. As such, Malawians are not hope­
lessly divided, but oriented around categories of identity that are 
fluid, overlapping and mobilized in oppositional contexts. This is 
illustrated by friends of mine who, in the 1980s, distinguished 
themselves from each other as Ngoni or Tumbuka, but in 1994 
self-identified as "northerners" who voted together against the 
Banda government. Similar positionalities drove political coali­
tions throughout Malawi as voters declared themselves in sympa­
thy or antipathy with the MCP and chose their candidates on the 
basis of region and ethnicity, proactive and reactive. 

Still, if identity shifts according to context, it is not infinitely 
elastic, for it assumed a form in the elections that the new demo­
cratic order will retain. The three national parties now see them­
selves as regional organizations and have reorganized their elite 
core on that basis. Admittedly Muluzi's failure to win an absolute 
parliamentary majority forced him to seek support outside his 
regional base, but he did so by appealing to regional interests. He 
courted northerr:i,ers by reinstating Chitumbuka in the media and 
by promising them improved roads, a new hospital and a univer­
sity campus of their own. And he courted the central region by 
declaring his intention not to prosecute the MCP for past political 
abuses, and by publicly embracing former President Banda as 
the father (or mother's brother) of the nation. Ultimately, he 
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consolidated an inter-regional regime within government through 
a coalition agreement with Aford which gave southerners the 
Presidency, the First Vice-Presidency, and twenty-eight Cabinet 
posts, and northerners the Second-Vice Presidency, and seven 
Cabinet posts. The MCP and their central region constituencies 
were the losers, indicated by Muluzi's abrupt reversal of his prom­
ise not to prosecute MCP elites for past political abuses: days after 
the coalition agreement, former President Banda and his close 
associates were arrested for the 1984 murders at Mwanza. 

It remains to be seen how regional politics will be played out in 
the formation of social programs, and how the celebration of 
national identity will be enacted in the wake of Banda's policies 
of official nationalism. On the first issue it is clear that Muluzi's 
initial promises to invest in schools, roads and hospitals were ill­
conceived, since the resources do not exist for such expenditures, 
and since high inflation, low productivity, and a balance of pay­
ment crisis are forcing cutbacks on programs and offices already 
in existence. At the same time, as public discontent with the 
economy increases, so too will pressure to funnel state resources 
into specific constituencies to secure political support for belea­
guered MPs. It seems likely that patron/ client flows will increase 
not decrease, albeit along lines unrepresented under the previous 
government. 

The fate of national culture is another question. On the one 
hand, Banda's version of official nationalism has already ended. 
Chitumbuka has returned to the public media and may emerge 
as an alternative national language; and the Chewalization of 
Malawian nationality is not politically practicable, since it cannot 
be attached to the current head of state nor to the constituencies 
who supported him. On the other hand, it is unlikely that an 
alternative national culture can be fashioned around President 
Muluzi, since as a Yao and a Muslim he is not a sufficiently 
mainstream to embody an archetypal Malawian identity even for 
his own support base. It may well be that Muluzi has no choice 
but to subscribe to the program suggested by Crawford Young: to 
remove the state from the cultural arena and represent itself as a 
neutral player according to an iconography of nationalism that is 
not ethnically marked. 
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42. The exception was Nkhotakota (center) where MCP won with 47 
percent, because the opposition split into two smaller segments giving 
UDF 38 percent and Aford 15 percent. It was a different scenario in 
Salima (center), where MCP also took 47 percent of the vote, but was 
edged out by UDF with 48 percent, while Aford trailed in third with 4 
percent. See table 2. 

43. Average voter turnout for the country was 38.1 percent of the 
population; broken down by region, voter turnout was 51.3 percent in 
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the north, 38.1 percent in the center, and 35 percent in the south. The 
lowest turnout was in Mulanje District in the south with 27 percent, while 
the highest was in Rumphi District (Chihana's home district) in the 
north with 57 percent. The highest turnout in the south was in Machinga, 
a Yao district, with 42 percent. See table 2. 

44. Muluzi got 43 percent of the vote in Nsanje District in the ex­
treme south, losing to Banda, while he got his smallest margin of victory 
(57 percent) in the neighboring district of Chikwawa. He won his largest 
victory (91 percent) in Machinga District with a predominantly Yao popu­
lation. See table 2. 

45. Ethnic mobilization can account for Banda's constituencies in 
the central region, Chihana's constituencies in two northern districts 
(Rumphi and Mzimba), and Muluzi's constituencies in one central and 
two southern districts (Salima, Mangochi, and Machinga) . It can also 
account for some minority support where these cadidates came in sec­
ond. Chihana took second with 19 percent in Kasungu where there is a 
minority Tumbuka population, and Banda took second with 47 percent 
in Salima where there is a large Chewa minority. See tables 2 and 3. 

46. The Tumbuka stronghold of Rumphi and Mzimba (north) had 
the highest voter turnout in the country, while the Yao stronghold of 
Mangochi and Machinga had the highest voter turnout in the south and 
higher rates than the national average overall. See tables 2 and 3. 

47. Chihana's Tumbuka support in Rumphi and Mzimba accounts for 
only two of the five districts he won and was not sufficiently higher in 
those two districts to identify him as a quintessentially Tumbuka candi­
date. Although Muluzi's Yao coalition secured him an important upset 
victory over Banda in Salima, Yao solidarity can account for only three of 
the ten districts that he won. See tables 2, 3, and 4. 

48. In the north , Chitipa and Karonga Districts with Ngonde, Asukwa 
and Nyakyusa populations supported Aford, as did Nkhata Bay District 
with a large Tonga population. In the center, Ntcheu District with a 
majority Chichewa-speaking Ngoni population supported UDF, and in 
the south Mwanza, Mulanje, Chiradzulu, and Chikwawa Districts with 
mixtures of Nyanja, Lomwe, Mang'anja, and Sena populations supported 
UDF. See tables 2 and 3. 

49. Nkhotakota District in the central region has a large Tonga popu­
lation and voted 53 percent for the two opposition parties; but with the 
opposition divided 38 percent (UDF) and 15 percent (Aford), MCP won 
the district with 47 percent. Dedza District, also in the center, has a large 
Ngoni minority, and voted 26 percent for UDF. See tables 2 and 3. 

50. Mwanza, Chiradzulu, Thyolo, Mulanje and Chikwawa Districts in 
the southern region have populations of Nyanja, Lomwe, Mang'anja and 
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Sena; levels of voter turnout were from eight to eleven percentage points 
below the national average. Ntcheu District of the central region has a 
majority Ngoni population and had the second lowest rate of voter 
turnout in the country at 10 percent below the national average. See 
tables 2 and 3. 

51. This is best illustrated by comparing the northern district of 
Nkhata Bay and the southern district of Machinga. Nkhata Bay is popu­
lated primarily by Tonga, and although they gave 85 percent of their vote 
to Aford, they had the lowest rate of voter turnout in the north. Neverthe­
less, voter turnout in Nkhata Bay was higher than voter turnout in Man­
gochi which is populated primarily by Yao, gave 91 percent of its vote to 
UDF, and had the highest level of voter turnout of all the southern 
districts. See tables 2 and 3. 

52. I raise this point in response to an argument I heard in Malawi 
that the cohesion of the north is "ethnic" insofar as it is broadly Tumbuka, 
a function of its use as the lingua franca of the region that subsumes all 
the other languages spoken there. While it may be true that Tumbuka 
has widespread usage in the north as a language of commerce, to assert 
that this is the basis of widespread ethnic identity forces a redefinition of 
ethnicity to fit the northern case. If we accept it, then we are forced to 
ask why the south, whose lingua franca is Chichewa, did not vote for the 
Chewa candidate, Hastings Banda. 

53. Although the Malawi Young Pioneers were disbanded, an exten­
sive armature of MCP control remained in place through the party's cell 
structure and the linkages to chiefs and headmen, enabling the MCP to 
indulge in numerous methods of voter coercion. Nyau dancers broke up 
opposition rallies, territorial chiefs seized voter registration forms and 
ballots from villagers, and village headmen were bribed by party officials 
to threaten to reclaim garden land from anyone who voted against "the 
black cock." Given a land-poor peasantry, the last tactic must have been 
an especially effective weapon for intimidating disaffected voters. 
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"THAT TIME WAS APARTHEID, 

NOW IT'S THE NEW SOUTH AFRICA": 

DISCOURSES OF RACE IN 

RUYfERWACHT, 1995 

COURTNEY JUNG AND 
JEREMY SEEKINGS 

South Africa's apartheid system, which structured politics, eco­
nomics, and society on the basis of race from 1948 to 1994, has 
made South Africa an important case study for racial discourse. 
The 1950 Population Registration Act separated South Africans 
into whites, Asians, coloureds, and blacks, roughly in that hierar­
chical order. Although separate development meant officially that 
each racially defined group could exercise political rights in its 
"own area," only whites had a political voice for most of the 
apartheid era. Petty apartheid-those laws, including access to 
movie theaters, beaches, public restrooms, hospitals, and so on, 
which structured contact among race groups-differentiated pri­
marily between whites and nonwhites. 

In the aftermath of the country's first nationwide, nonracial 
elections in April 1994, South African society remains deeply 
structured by race. The advent of a nonracial political system in a 
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racially structured society draws our attention to how little social 
scientists have had to say about race in contemporary South Af­
rica. While "race relations" was a prominent research topic until 
the mid-1960s, 1 critical research virtually disappeared thereafter 
as social scientists focused instead on class relations, conscious­
ness, and conflict. Only recently have historians led a wave of 
renewed interest in race, racial imagery, and racial identity.2 

Scholars routinely apologize for "having" to employ racial catego­
ries but avoid exploring the categories themselves. 

Most work on race in late-twentieth-century South Africa falls 
into two broad areas. On the one hand, there are a number of 
studies of official discourse, focusing on broad changes in the 
character of official discourse and ideology on black South Afri­
cans. 3 On the other hand, psychologists-together with the occa­
sional sociologist and political scientist-have investigated inter­
racial attitudes through the use, particularly, of social distance 
scales.4 The former are crucial to understanding the state and 
state policy, but we should not assume that elite or official ideol­
ogy matches popular sentiment. The latter highlight variation 
and change in attitudes to racially defined groups over time but 
rarely disaggregate the category of"attitudes" (according to differ­
ent issues, for example), and the research is generally limited to 
readily accessible subjects such as university students. The practice 
of interracial contact, and the relationships between racial identi­
ties, sentiment, and behavior, remain almost entirely uncharted.5 

The gaps in the existing literature make it impossible to either 
confirm or contest stereotypes about race and racism. Are black 
South Africans hostile to their white compatriots, or are they 
committed to non-racialism (whatever that might mean)? Are 
white South Africans-and especially the white working class-as 
racist as they are often made out to be? These are surely important 
questions now, in 1995, as South Africa's political, economic, 
and social landscape is being transformed. Apartheid has been 
declared "abolished"; the two leading political parties (the African 
National Congress, ANC, and the "new" National Party, NP) both 
claim nonracial credentials; the country has a democratically 
elected black president and a predominantly black parliament; 
and everyone supports the government's Reconstruction and De-
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velopment Programme. But racial identities are still significant 
and play some role in shaping political, social, and economic 
identities. 

Studies of racism in other parts of the world suggest that we 
should beware the persistence of racism, even in changing con­
texts. It is precisely the fluidity and flexibility of racist discourse 
(and ideology) that enables it to adjust and retain broad popular 
appeal. 6 A wealth of research exists on the "new" faces and lan­
guages of racism. In the former imperial powers of Europe and in 
some of their former dominions (e.g., New Zealand), racism has 
become wrapped up in cultural nationalism.7 In the United States, 
in the aftermath of the civil rights movement and the abolition 
of formal segregation and discrimination, very few Americans 
continue to believe that black people are inherently inferior or 
that they should not enjoy the same opportunities as white people. 
But many white Americans continue to hold pejorative views 
about their black compatriots' behavior-views which have been 
labeled as "modern racism" or "new racism ."8 

What forms might racism take among white South Africans 
after apartheid? This chapter examines contemporary discourses 
of race in a small, mostly white working-class suburb of Cape 
Town: Ruyterwacht. Ruyterwacht hit the headlines in February 
1995 as residents protested against black pupils being bused into 
the suburb to attend school. Television and press reports depicted 
violent and racist white men and women denying black school 
children access to school. Our interviews with residents suggest 
that this picture of racial bigotry was misleading: it misunderstood 
the reasons for the residents ' protest, and the character of their 
racism. Racial discourse in Ruyterwacht shares many of the fea­
tures of "modern racism" in contemporary America in that it 
focused more on patterns of behavior rather than on biological 
or other inherent characteristics. This reflects, as we argue in the 
final section of this essay, the ambiguities and changes in official 
discourse together with changes in the political and economic 
context in the "new" South Africa. 

This chapter is concerned with "mapping the language of rac­
ism" in one part of white South Africa during events which re­
flected and symbolized the transition away from apartheid. We 
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are primarily concerned with examining the ways in which people 
talk about the arrival and presence of black pupils in this formerly 
white suburb. But this issue allows us to explore discourses of race 
more broadly, exploring the ways in which people talk about race, 
about racism, and about other people whom they categorize as 
members of a different race. 

We argue that discourses of race in Ruyterwacht in 1995 reflect 
changes in the wider context of the new South Africa. What we 
cannot determine is the extent to which the discourses were 
independent of the school crisis itself. The discourse analyzed 
here is framed by, as well as focused on, the arrival of black 
pupils, and it is possible that the crisis served as a catalyst for the 
emergence of new forms of discourse. Insofar as the events in 
Ruyterwacht were just an extreme example of changes occurring 
throughout South Africa, we can expect that the character of 
discourses in Ruyterwacht were at least indicative of discourses in 
the country as a whole. 

RUYTERWACHT 

Ruyterwacht is a clearly defined suburb with about six thousand 
residents about ten kilometers from central Cape Town. It is 
bounded by the Goodwood showgrounds to the west, a railway 
line (and beyond it Goodwood) to the north, the old coloured 
residential area of Elsies River to the east, and the Epping indus­
trial area to the south. The only road access is from the south. 
Ruyterwacht is, in the words of one resident, "a small place for 
poor people." It initially comprised public housing for "poor 
whites," and remained a white working-class area until very re­
cently-as one resident told us, "dis 'n armsmans dorp die; <lit is 
net vir mense wat sukkel" (this is a poor man's town; it's only for 
people who are struggling). In the past three years, there have 
been some changes, with an influx of slightly better-off white and 
coloured families, many of whom have bought their homes. But 
pensioners continue to comprise a high proportion of the popula­
tion, unemployment is high, and incomes are generally low. 

In this bleak environment stand the attractive school buildings 
that once housed a primary school for local white children, and 
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for the last five years or so were used as offices by the South 
African Army. In January 1995, faced with an apparent shortage 
of classrooms in Cape Town, the army moved out. On January 30, 
about 3,800 black pupils were bused in to Ruyterwacht from the 
black townships of Nyanga, Langa, Guguletu, and Khayelitsha. 
Two weeks later, several hundred white residents of Ruyterwacht 
picketed the school, blocking the school buses' access, in an 
attempt to keep the black pupils out of the school and out of the 
suburb. 

The media seized on images of white racist bigotry. Ruyter­
wacht became synonymous with white racism, vilified not only as 
an unacceptable outpost of apartheid in the new South Africa but 
also as a portent of trouble to come if white racism sparked 
a black reaction. As one letter-writer warned, "the provocative 
behaviour of the Ruyterwacht residents could trigger a cata­
strophic sequence of events in the Western Cape and the rest of 
the country." 9 The images of barbaric, racist white protesters 
persisted. When Nelson Mandela visited the school in Ruyter­
wacht in early March, residents gathered to watch. Press photos 
showed matrons in Sunday best, but the accompanying text wrote 
of police keeping Ruyterwacht residents "at bay." Ruyterwacht is 
now cited as an example of the "rightwing" trying to cause 
"chaos," 10 with "rightwing" violence provoking incidents of count­
erviolence. 11 These images are apparently so ingrained that con­
trary interpretations are sometimes acknowledged but inexplica­
bly disregarded. 12 

In the middle of the "crisis" we conducted a series of discus­
sions and interviews with residents of Ruyterwacht. Between Feb­
ruary 23 and March 3 we spoke to over fifty residents, in some 
cases for just five or ten minutes, in others for up to two hours. 
We spoke to a wide range of people in different parts of Ruyter­
wacht, during the day, at night (including "on patrol" with the 
neighborhood watch), and over the weekends; on the "picket 
line" outside the school, in the street, and in their homes; and 
including both participants and nonparticipants in the protests. 
We ended up with what seemed to be a reasonable cross section 
of the local population in terms of age, race, class, and gender, 
although our sample cannot be assumed to be "representative" of 
the local population. 
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DEFINING THE THREAT 

The way in which Ruyterwacht residents articulated the "problem" 
that prompted their protests reflects their understanding and 
representation of the Other. A crucial element of the "threat" or 
danger facing the "community" was uncertainty. The absence of 
any prior consultation or warning was repeatedly cited as a major 
cause for concern. Residents say that they were taken completely 
by surprise when black pupils were bused into Ruyterwacht: 

"The first we knew about it was when we saw them here, that 
was the first we knew about it. The street here was full of 
everybody, walking up and down all the time." [older man­
all interviewees were white unless indicated otherwise] 

"I didn't know anything about it, I phoned my husband [at 
work] and said I don't know what was going on here." 
[young mother] 

"See, what upsets the community the most is that they 
haven 't informed anybody about this whole situation: What 
was going to happen, that it's going to be a school, or 
anything like that .... The next day a bunch of school kids 
arrive and they bring it in a very wrong way." [young man] 

The change was accentuated by the fact that the school's prior 
occupants-the army unit using the buildings as offices-had 
been particularly unobtrusive and ordered. Residents point to the 
care and regularity with which the army tended to the lawns and 
flowerbeds, as symbols of the unit's orderliness. 

Residents report that the pupils were very disorderly, in con-
trast to the army: 

"This just happenned. Not one person in the neighbour­
hood had any idea that this was going to happen. Thirty­
eight buses just pulled in here, and they just piled out. And 
then there was total and absolute chaos. You had them 
marching up the street. There were like an uncontrollable 
rabble." [young mother] 

"I came back from hospital, and thought what is going on 
here? .. . It's covered with them, they were walking up and 
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down here, you would have thought it was K.hayelitsha." [old 
man] 

These quotations represent clear evidence of racist discourse: 
black pupils are described as an "uncontrollable rabble," trans­
forming Ruyterwacht into K.hayelitsha, Cape Town's largest black 
residential area. But residents' explanations of their own attitudes 
and discursive moves render charges of plain old-fashioned racism 
less compelling. Residents focused on the perceived threat to their 
community and on pupils' behavior, rather than on inherent 
characteristics that made black people "unacceptable." 

The 3,800 pupils bused to the school far exceeded the five 
hundred students that the school buildings could accommodate. 
Furthermore, there were no desks or other teaching facilities, and 
no teaching took place. In a sense, there was no "school," just 
buildings. The pupils, unsupervised and presumably bored, in­
flicted minor damage on the buildings, damaging the floor of the 
gym and some of the toilets. For the most part the pupils just 
milled around the school grounds and the surrounding streets. 
Ruyterwacht residents recall that they felt overwhelmed by this 
massive and unexpected influx into their streets. 

"They were walking up and down and blocking the whole 
road, people couldn't get through ... . And making a noise, 
you know. Our children were so scared .... Because when 
my child comes back from school, he doesn't know what he 
has run into. They were scared to come home from school." 
[young coloured mother] 

"There are non-European people, there are Africans living 
here, it's fine. But if you wake up one morning and look out 
of your window and there are four thousand, regardless of 
what . . . right outside your door, you want answers, you want 
to know what's going on here." [young husband] 

"One day the police had to escort her [our daughter] home, 
it was just black; she was afraid; they pull down their 
pants .... " [middle-aged father] 

Residents refer to the pupils as "black" or "African," suggesting 
that color is part of their perception of the problem, but they 
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focus less on the race of the pupils than on their alleged behavior. 
Residents claim that pupils wandered into their yards, helped 
themselves to or demanded tapwater, sat in the shade, urinated, 
and left their litter. Residents complain that pupils obstructed 
them in the street and jeered at them and their children. "Hulle 
het in my gesig gespoeg en my nat gepee" (they spat in my 
face and peed on me), charged one middle-aged woman! Pupils 
allegedly smoked marijuana. Some pupils stole food from a local 
shop. All in all, pupils did many "naughty things," said one pen­
sioner. 

"They called us you boere (slang for Afrikaner), things like 
that." [old man] 

"I was walking home from school, and one youth came 
running past me, riding in the bus, and called me my moth­
er's pee, and he spat at me. He missed, so I went home .... " 
[boy] 

"This woman over the road, she was working in the kitchen, 
when she turned round there were six people standing be­
hind her; they didn't knock, they just walked right in .... 
When the girls came back from school, the boys showed 
the girls what they wanted to do with them." [middle-aged 
father] 

Many residents spoke of the need to protect older residents and 
children, in particular. Depersonalizing the threat-which was to 
other people, and to an entire community that included people 
perceived to be vulnerable-increased the level of danger and 
the validity of feeling threatened. 

Rumors of particular incidents spread rapidly. An eight-year­
old girl was allegedly offered twenty cents if she got into one of 
the buses with the (much older) black pupils. Pupils were said to 
have had sex in the school grounds or between parked buses. 
Many people repeated the story of the invalid who was tipped out 
of her wheelchair by a gang of jeering pupils. When asked "did 
you see that yourself?," most of our informants retreated: "well, 
no, but my neighbor told me she saw it." Others claimed to have 
witnessed things themselves: "I saw, with my own eyes: they had 
sex between the buses, on the ground." We tracked down the 
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woman who claimed to have been tipped out of her wheelchair. 
Whether or not all of these allegations were true, they were widely 
repeated and apparently believed to be true within Ruyterwacht. 

The perceived age of the (supposed) pupils was seen as an 
important factor: 

"Some of the black pupils are our age-25, 26. How can you 
put a bloke of 26 in a class with a girl of 15? No way." [young 
father] 

The legacy of inadequate and disrupted schooling is that many 
black pupils are older than their white counterparts in each grade 
(although there are not usually pupils as old as 25 or 26). But 
residents were not just concerned that there were old pupils; they 
claim that some of the youngsters were not pupils at all-they 
were what one man called "walk-alongs," calling into question the 
legitimacy of their status as students at all. 

" . . . there were people my age ... . They made people 
scared. We don 't know whe re they come from, what they're 
going to do here . ... Here, I leave the windows open, I 
have no burglar bars. I'm in the backyard, when I come in, 
everything's gone . . . . This is why most of the people are 
scared. It wasn't just children, it was big people as well, big 
guys .... That's why people were scared." [young coloured 
woman] 

"They were supposed to be schoolchildren. There were some 
youngsters among them-25, 26, 27 .... The way they were 
dressed ... . In American films, blokes from Brooklyn area, 
in American films , in New York, the way they walk, swagger 
about, hats back to front, half-length jackets." [old man] 

Members of the residents ' committee-which took the lead dur­
ing the picketing-further claim that pupils were brought in 
from other schools to inflate the numbers in Ruyterwacht: 

''You know what they did? ... They brought more students 
in, from other schools, to support these students. Busloads. 
And they admitted they were just supporting. They were 
fetched from Guguletu, Langa, Nyanga, all over. They actu-
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ally went and took them out of school." [committee 
member] 

"Their people, that were already in school, were picked up 
from school and were brought here to support those pupils. 
Just to support them." [committee member] 

By casting doubt over whether the young black people were in 
fact pupils, or were pupils with no school to go to, Ruyterwacht 
residents tried to delegitimize the exercise. 

Residents portrayed the threat in terms of deviant and hostile 
behavior but many linked this to broader issues of power. Some 
argued that the the "pupils" (or some of them) had no right to 
be there. Others dramatized the alleged threat that the pupils 
presented to them, representing the takeover of the school build­
ings as just the first step in a process of forced redistribution. 

"They want twenty houses, near to the school; they want the 
hostel. ... to live near the school. They want the impossible, 
because all the houses are taken. People would have to be 
thrown out of the houses . ... If they can break up the school 
they can break up the houses." [boy] 

"That school is our school; we say that school must be an old 
age home .... That school is not for the darkies. If you give 
in, the next place is Parow, the next place is Bellville (nearby 
white suburbs). You must draw the line . . .. They want the 
other school as a hostel. ... And they want twenty-five houses 
too. They want them, we must give it to them." [middle-aged 
man] 

"There was a section in one of the newspapers that said they 
want the school and fifty houses. The houses around the 
school, so that means my house is gone." [young mother] 

Ruyterwacht residents quite clearly saw the presence or behav-
ior of large numbers of black pupils as a threat. To what extent, 
however, were their discourses of threat also discourses of race? 
The available testimony does not allow us to reach firm conclu­
sions on the precise significance of the pupils' race in the resi­
dents' definition of the problem. The "blackness" of the pupils 
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seems integral to the definition of the problem as a threat-large 
numbers of ill-behaved white pupils would also have been defined 
as a problem but probably not a threat. Pupils, individually un­
known to Ruyterwacht residents, present in large numbers, and 
behaving in ways seen as antisocial, would have constituted the 
Other regardless of their race. But the fact that these pupils were 
black rendered them a different kind of Other, linking their 
presence not to a problem of generational authority but to the 
broader issues of social and political transformation in the coun­
try as a whole. The political significance of race in South Africa 
translated the presence of specifically black pupils into an issue of 
power. 

THE RESPONSES OF RUYTERWACHT RESIDENTS 

The significance of the pupils' race also became clear in terms of 
the residents' responses. 13 The pupils first arrived on January 30 
and returned daily thereafter. For two weeks, there was no collec­
tive response from residents. Residents explain this passivity in 
terms of fatalism- "I was flabbergasted, but what can you do?," 
said one old man. But this must be understood in terms of a 
population with no recent history of civic action. Moreover, the 
existing civic leaders had their own ways of doing things, which 
did not include collective action. Four leaders, including a Dutch 
Reformed Church minister and the local National Party organizer, 
met with the Department of Education and the National Election 
Crisis Committee. They asked that the number of pupils be re­
duced, but their requests were ignored. On February 13-by 
which date Ruyterwacht's streets had been filled with unoccupied 
and unsupervised pupils for two weeks-they reported their fail­
ure to residents at a packed public meeting. After the meeting 
some people decided to hold a protest outside the school the next 
morning. 

Early on February 14, several hundred residents gathered at the 
school, some with sticks and dogs. One worried community leader 
called the police. When the buses arrived, protesters and pupils 
traded verbal abuse . A few stones were thrown by both sides and 
there were a few minor scuffles but no injuries. (One pupil was 
later killed inside the school grounds in an apparently unrelated 
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incident.) Some residents employed a classic technique of nonvio­
lent direct action, lying down in front of the buses to prevent 
them driving to the school. The local minister appealed for peace 
and calm. The police eventually escorted the buses into the 
schoolyard. For the remainder of the day pupils and residents 
squared off across the fence. Police kept them apart, while Ruyter­
wacht community leaders strategically drew some of the most 
voluble protesters into a committee to negotiate and to help 
maintain order among the protesters. This situation continued 
for another day and a half, after which the pupils stayed away. A 
small group of residents continued to keep a watch on the school, 
ready to act if the buses-and pupils-returned. 

Residents who participated in the limited confrontation claim 
that it resulted from provocation by the pupils. There was 

" ... shouting and swearing and spitting from the buses­
so we thought, if that's the way they want to handle it, we 
thought we want to handle it in a better way." [middle-aged 
woman] 

"And they started throwing stones. I mean mega stones like 
this [indicates a large stone]. And there was old people 
there. There was an old tannie of sixty years old standing 
right there in the front line .... And we went through there 
and we got this old tannie out of the way because she were 
hit by a stone. And then the people retaliated." [committee 
member] 

But the use of even limited and retaliatory violence was not en­
dorsed by many nonparticipants. The most serious incident, in 
which one pupil was hit with a sjambok, was condemned by all of 
the respondents, in part because it was too much like the misbe­
havior of the pupils themselves. 

Residents insist that the protest was entirely local and nonpolit­
ical. Civic leaders said that they did not want political parties to 
be involved because "this whole thing wasn't a political thing." 
Local NP supporters probably wanted to depoliticize the issue 
because it could easily play into the hands of the far right-wing 
parties. As one community leader put it, they did not want to "be 
used as political pawns." Most residents were, historically, NP 
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supporters, suspicious of the Afrikaner Weerstandbeweging 
(AWB) and other far right-wing groups. Residents expressed 
doubts about the AWB on racial grounds. 

"The AWB say it's blacks and whites, but what about the 
coloureds? Coloureds are half white." [young man] 

The general feeling, even among supporters of the AWB, was that 
it was inappropriate for groups like the AWB to get involved 
because it was a local issue. 

Although the issue was seen as nonpolitical, the responses of 
the NP leadership served to alienate many lifetime NP supporters 
who had continued to vote for the National Party even after the 
transition: 

"Kriel [ the NP Western Cape premier] said he would come 
here but he never came .... I'm not a bloke for politics .... 
Now people like De KJerk, and Mandela, and Kriel force you 
to do so, we just want to live quiet. ... These are things 
which de KJerk and Mandela and Kriel don't know because 
they don't come here." [middle-aged man] 

"Nobody's ever been here. The ANC, or the National Party, 
or somebody, ... surely they send out a little pamphlet or 
notice to the residents? Nothing. The first person to men­
tion anything about this was Mandela, when he was opening 
parliament. That's the first one that ever said anything about 
this. And he had no idea what happened here." [young 
man] 

Both NP and ANC politicians were seen in much the same light: 
out of touch and unresponsive to residents' concerns. 

NP and ANC leaders were said to have relied on "what they saw 
on 1V," but television (and to a lesser extent press) coverage 
was widely condemned. One community leader related that a 
cameraman had called two white women "whores" in order to 
provoke them and get his desired shots of angry and aggressive 
white protesters! Many residents said that television reports werq 
"definitely" biased: 

"The media were inside the grounds, with the cameras on 
us, not on the pupils. They wanted to see how the white 
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people are behaving .... There were coloureds and muslims 
fighting with us but they only showed the whites." [middle­
aged woman] 

" ... the 1V, it doesn't show the facts. They show what 
happens there, but they don't show what happened along 
the streets or in the shops or anywhere else." [old man] 

One resident drew a parallel with a fight between his two young 
children: 

"One says, 'daddy he pulled my hair,' 'daddy he bit me.' I 
say 'why?' The 1V shows the fight, fair enough, but they 
don't show why there was a fight.'' [old man] 

Newspapers were said to be "talking rubbish.'' The media, like the 
NP and ANC leadership, were not seen as being on the side of the 
"community." But what did the community comprise? 

Us, THEM, THE OTHER 

In their testimonies, residents offered a variety of versions of who 
or what constituted "us" or the "community.'' The most common 
version was of a local "community" bounded by space-people 
calleld themselves "residents," thereby emphasising the primacy of 
thei~ claims in the area. Race was woven into this representation, 
but it was neither the foremost nor the most consistent aspect 
ofit. 

Crucially, the local "community" was represented as being ra­
cially inclusive in that it explicitly embraced nonwhite families 
living in Ruyterwacht. By 1995, about one in five families in the 
suburb were coloured ( or were formerly illegal, so-called mixed 
couples), and the first few black families had moved in. A racially 
inclusive discourse of "community" that accommodated these resi­
dents stood in stark contrast to the racially exclusive discourse of 
apartheid that accompanied the rigid separation of white from 
coloured people and coloured from black people. The concept of 
the racially exclusive "community" was the goal of apartheid poli­
cies that prohibited members of different race groups from wor­
ahiping together, intermarriage, using the same public transport, 
sharing public amenities, and voting in the same elections. 

,, 
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The racially inclusive understanding of the "community" was 
explicitly and often offered in a denial of personal racism: 

"We have black people living here; we have white people 
living here; at the school there are black and white and 
coloured people, and there's no problems. At any one of 
these schools, you can see, it's not only whites, there are 
coloured children, there are black children. And they're all 
happy, no complaints, no arguments. Even the public, the 
residents, we are quite happy." [older man] 

"In this town we are not racist: we are whites, coloureds, 
Muslims, blacks also; I'm on the rugby and cricket commit­
tees; we have coloureds on the committee; we have no prob­
lems; we have no racism. The media, the government says 
we are racist; it's not true." [middle-aged man, said to be an 
AWB member] 

Coloured residents of Ruyterwacht are said to have supported 
the protests. At one of the meetings in the community hall, for 
example: 

"They got up on their own to go and say how they feel about 
the situation. It was a coloured guy and a coloured lady .... 
And a very good point that he said there, he said we-and 
he said WE-we don't mind if they come to the school, 
provided they stay here, they're residents of the area. And 
that came out of a coloured man-one of the so-called 
oppressed." [young man) 

"The coloureds are with us. Last night we even had a col­
oured chap that was working with us [on the neighborhood 
watch], even they offer up their time because they are part 
of our community and they are involved with us. They also 
stay here." [young woman) 

"Even the black people that live here were standing there 
with sticks and pipes and everything to chase those people 
away; you can't call that racism." [boy) 

Some white residents say that coloured residents actually en­
couraged them to take a stand: 
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"They [i .e., coloured people) are the people who are .. . 
starting this; they don't want these people here because they 
know what they're like; they fired us up." [middle-aged man) 

"A coloured lady told us we were cowards, because if this was 
our township we wouldn't even allow them into the area. 
One coloured man, he came from Mitchell's Plain, he said 
you stupid people, you mustn't just stand here with your 
batons, you must get in there and drive them out." [middle­
aged woman] 

Coloured families might be part of the "community," but few 
white residents seem to have reached the point of disregarding 
their "colouredness" (any more than they would their own "white­
ness"). We didn't probe into attitudes on, for example, white 
family members having relationships with members of coloured 
families, nor did we probe attitudes towards "mixed" couples. 
But peoples' comments on neighbors points to an emphasis on 
"respectability." 

"There's lots of coloured people here, but they're decent. 
They stay in their yards, they don't mix with us, they stay on 
their one side." [Would you mind if coloured people moved 
in next door?) "Not if they're decent people. They stay in 
their yard, and I stay in my yard. But if there's trouble .... I 
must think of my two kids. . . . If there's skollies (hood­
lums)." [middle-aged man) 

Or, to quote a ten-year-old boy decribing black children at his 
school (and it is unclear what he understood by "black" as some 
whites call all nonwhites black): 

"They're OK. As long as they don't think they're like the 
main manne .... Some of them, not all of them, most of 
them are nice . . .. The black people [i.e., pupils at school] 
are behaving themselves like normal people. They're not 
like the people here [i.e., the pupils in the street]." [boy] 

Antiblack sentiment was directed primarily against the pupils and 
rarely against black people in general, and was usually couched in 
terms of their bad behavior. The black pupils were not "decent." 
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On one level, "us" and "them" were understood in terms of per­
ceived behavior. 

At the same time, however, "us" and "them" were widely under­
stood in terms of broader concerns. The black pupils were seen as 
representing black people in general, who wanted 

" . . . to show the white people, 'you are out, we are running 
the country, . .. you are white but you're no longer in 
charge'; they want to put the ANC flag there , just to show 
the white people .... " [middle-aged man) 

"We've a ll got to live together, it's the new policy. But they 
[black people) can sort of be with us instead of trying to 
work against us .... They are trying to be better than what 
we are." [young woman] 

Just as the ill-behaved black pupils were representative of a 
much broader, and hence more threatening and dangerous 
Other, so Ruyterwacht residents were members ofa broader "com­
munity." The "community" was constructed in terms of white or 
decent people in other parts of Cape Town, elsewhere in South 
Africa, and even beyond South Africa's borders-with the scope 
or even universality of the "community" providing another thread 
of a fabric of legitimation : 

"I'm an outsider; I'm not from here. I'm from Goodwood. 
But they get their way here , they're not going to stop 
here .. .. I can assure you, from what I've seen here, it's not 
only residents of Ruyterwacht. It 's Kraaifontein, Goodwood, 
Brackenfell , all over the show." [young man] 

"This country must come together now and make a decision 
that the ANC cannot get everything it wants with mass ac­
tion. " [committee member) 

"We've had calls from all over the world, from Pretoria, from 
Johannesburg. We had a guy here yesterday from Japan. 
That's why we said to Mr. Kriel you must watch out what you 
do here because the whole world is watching you. If he's 
going to give in to the ANC now it's the end of the National 
Party." [committee member] 
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One activist said he would switch his support to a firmer leader: 

"Dr. Mangosuthu Buthelezi. .. , although he's a black man, 
I'm prepared to be behind him because he agrees; he's got 
something like what he stands for. He doesn't allow the ANC 
to do what they want to do. You see what they (Buthelezi 's 
Inkatha Freedom Party) did in parliament the other day? 
They just walked out." [young man] 

While the struggle was largely symbolic, it was fought out over 
resources that were real enough-resources like the school. For 
both material and symbolic reasons, therefore, "you can't take the 
white people's stuff and give it to the darkies" (as one man put it, 
unusually crudely). 

DENIALS OF RACISM 

Ruyterwacht's residents uniformly deny being prejudiced or racist. 
This in itself is not uncommon: in the late twentieth century, 
racism is generally seen as a bad thing, and unambiguously racist 
views are usually presented in terms of "facts" (about black peo­
ple) rather than prejudice (among white people) . There need not 
be any relationship between the denial of racism and the absence 
of racism. But the ways in which people deny charges of racism­
i.e., the discourses of denial-constitute important elements in 
broader discourses of race. 

People in Ruyterwacht present evidence of their supposed tol­
erance and fair-mindedness in support of their denials of racism. 
White residents stress their acceptance of coloured or black peo­
ple living in Ruyterwacht-and their claims are corroborated by 
many of the coloured residents with whom we spoke. According 
to one "mixed" couple, for example: 

"When we moved in here nobody gave us dirty looks, or 
anything like that." [old man] 

"Since I lived here I never had any problems-had lots of 
problems before, in other areas, people wanted to chuck me 
in the street or whatever .... When we moved in here, peo-
ple were quite happy .... Nobody worried me . ... When I 
walk down the street, nobody looks at me like I'm an alien 
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or something. You know when people look at you like that, 
you feel very uncomfortable." [young coloured woman] 

They and others claimed that even black families were accepted: 

"I know of three black families, their children go to school 
with my young daughter. There's never any hassles there. 
Everybody's happy, everybody talks to one another." [young 
coloured woman] 

"We accepted this new South Africa and it was a hell of a big 
surprise to me . I mean, coloureds moving in, blacks moving 
in , Muslims, all these other races, and there was not one 
single .. . there was no complaint from a white against a 
black, an unreasonable or racist thing, incident, no racist 
incident." [community leader] 

Aspects of this kind of discourse were common, but they often 
coexisted with representations that distinguished between black 
and coloured people. 

Under apartheid, coloured people were accorded higher status 
than black people. At the same time, however, apartheid policies 
sought to impose rigid segregation between white and coloured 
people. In the Western Cape, where coloured people comprised a 
majority of the population, apartheid policies led to the massive 
forced removal of coloured families from "mixed areas" and the 
exclusion of coloured voters from the common voters roll, as well 
as prohibition of white / coloured marriage and sex. Thus while 
coloured people retained some privileges relative to black people, 
they were comprehensively discriminated against compared to 
white people. 

Unfortunately there is very little data on the extent to which 
white South Africans differentiated black from coloured people 
during the apartheid era. Surveys asking about residential deseg­
regation, opening public amenities, or sharing power, for exam­
ple, did not ask separate questions about coloured and black 
people. 14 Social distance scales indicate that Afrikaans-speaking 
white South Africans felt marginally closer to coloureds but that 
English-speakers felt marginally closer to blacks. In both cases, the 
gulf between white and coloured or black people was vast. 15 
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In Ruyterwacht, in 1995, many residents represented coloured 
people more favorably than black people. They claimed that this 
was because their own attitudes toward coloureds had changed 
through increased contact with well-behaved coloured families, 
while their partial (or uneven) hostility toward black people was 
linked to the behavior of the black pupils. Indeed, the context of 
black and coloured residents together resisting ill-behaved black 
pupils no doubt shaped the representations of racial groups at 
the time that we conducted interviews in the suburb. 

"Some of the old people had a problem, but . .. they 
changed. I mean, ten years ago I also thought ... , most of 
us, 99 percent of the people in this town, we've changed. 
You must just look at the coloured people here, they are 
building on, they showed us they are prepared to go forward 
in life-but these black people are not prepared, if they 
were like that they wouldn't damage the school like that." 
[young man] 

[Were white residents' attitudes to coloured people better 
or worse than they had been a decade before?] "Yes, bet­
ter. . . . That time was apartheid; now it's the new South 
Africa. Coloureds can stay here, I don't worry. But the 
school. ... It should be a old age home, for white people, 
coloured people, I don't care. But not a school for African 
children." [middle-aged man] 

"That's why we say we've got nothing against the coloureds, 
we've got nothing against the Indians and the Malays. But 
the blacks! Look what they've done here!" [young man] 

Some residents welcomed black neighbors: 

"Let me put it this way: if a black family has to buy the house 
next door, and move in there tomorrow, neither my wife nor 
myself would complain about that." [old man] 

But others were more prejudiced. One resident told us that "you 
can't pick and choose between color," but resorted to pejorative 
stereotypes when asked how he would feel if his new neighbors 
turned out to be black: 
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"If you let some stay, others will follow. Within a month or 
two there will be a hokkie (shack) outside ... the whole 
family ... " [middle-aged man] 

Representations of coloured people in discourse in Ruyter­
wacht are clearly different from those of black people in im­
portant respects. Coloured people are more likely to be consid­
ered respectable than black people. For some white people in the 
suburb, it seems that coloured people have been incorporated 
alongside white people into a "nonblack" category. For these peo­
ple the parameters of the in-group have shifted while the status 
and meaning of the out-group has remained the same. Such 
residents might retain an essentialist conception of race, but now 
represent coloured people as innately respectable, like white peo­
ple, in contrast to innately uncivilized or barbaric black people. 
More generally, however, our research suggested that essentialist 
racist discourse was deprivileged and replaced by discourses of 
respectability and community that explicitly or implicitly tran­
scended racial lines. Although most of the people admitted to 
respectability and community were coloured, this new discourse 
opened up the possibility of more benign representations of black 
people as well. 

Residents acknowledge that there are some people in the sub-
urb whose views are racist: 

"There are a few people who are very rude, they talk about 
kaffir and all that jazz. It's not right. The same with the black 
people, they're talking about boers." [young man] 

"You get your one or two elements, but we won't accept 
them because it's the new South Africa and we accepted the 
new South Africa. And we don't want them here .... There 
are some people in Ruyterwacht who are racists. Obviously. 
You get them everywhere. But we kicked them out [i.e., off 
the picket line]. There was only a few, I would say four or 
five, but we kicked them out." [committee member] 

"[They were] throwing racist remarks like 'kaffir,' 'we don't 
want you kaffirs here,' 'we don't want blacks in this town.' 
Those are racist comments. We don't need that.' [committee 
member] 
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White residents thus deny their own racism through both empha­
sizing their acceptance of coloured ( or at least "decent" coloured) 
families, their acceptance of the "new South Africa," and their 
disassociation from "actual" racism and the small number of ac­
knowledged racists in the area. At the same time, many of these 
same residents express pejorative views of black people based 
on observed or imagined behavior that contravened "acceptable" 
standards. 

Residents are insistent that the issue was not race, or racism, 
but something else-the behavior of the black pupils, the lack of 
consultation, crime, and so on. The question "It's not a race 
issue?" prompted the following responses from two elderly men: 

"No, definitely not." 
"No. Look here, my friend, we can't afford to be that, we are 

trying to make a new South Africa, we are trying to build, 
getting better." 

"You're Jiving in this house. Tomorrow morning, I bring all 
my pals down here, heh, they're spending the day in your 
home. How do you feel about it? Are you happy? That's 
the way it was. In our quiet community, then all of a 
sudden you get this whole crowd just being dumped on 
your doorstep. They don't ask you can we do this, or do 
you mind? They just take over.'' [old men] 

Similarly, a woman insisted: 

"We are not racists. We are going on like that because of 
what they did." [young woman] 

Some people countered charges of racism by saying that black 
people were the real racists. They pointed to press reports that 
there were vacant classrooms in schools in coloured areas, which 
black pupils allegedly did not want to go to. 

"I don't know how much you know about the African blacks? 
If you look into the matter you find they are more racist 
than anybody, than any white, coloured .... They are racist 
because they don't want schools in coloured areas." [old 
man) 
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'Tm not racist or anything-they are more racist than us, 
they didn 't want to go to schools in Mitchell's Plain." [young 
mother] 

"The racism is among the black people, not among us. Be­
cause they want the school for themselves. They don 't want 
it as a mixed school, they want itjust for themselves. All of 
this they want for themselves. They just want everything for 
themselves at this stage." [committee member] 

Other residents disputed this view. As one young mother put it, 
"in every community you get the bad and the good-I think there 
was a bad element among them [the pupils]." 

Ruyterwacht residents nonetheless claimed great confidence in 
the ability to resolve conflicts through orderly negotiations. "Let's 
take it step by step, in an orderly manner," one old man told us, 
endorsing a negotiated settlement. Civic leaders related that they 
argued at community meetings that "we're going to stay within 
the law and have a proper way of doing things," "that people 
would protest in a behaved way, in such a way that the people that 
saw them would not think they were ill-behaved or racist." The 
emphasis was put on negotiations and orderly protest. 

By counterposing the rationality of negotiations and legality 
against the irrationality of racism, residents were simultaneously 
distancining themselves from racism and affirming that the issue 
was about order not race. Both their grievances and their pre­
ferred strategy of negotiations within the law were represented as 
reasonable and not racial in nature, and stood in contrast to the 
undemocratic initiation of busing and the disorderly behavior of 
the pupils. The residents represented the difference between "us" 
and "them" as not one of color (they were black, we were white), 
nor as simply about the legitimacy of claims (they were outsiders; 
we were residents of the "community"); the difference was one of 
behavior ( they were rude and criminal, we were polite and law­
abiding) . 

Most residents asserted that they would accept a reasonable 
number of well-behaved black pupils in the school. 

"If you had a normal amount of students, . .. they go to 
school in the morning, the gates are locked, they cannot go 
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in and out whenever they like, at lunchtime they open the 
gates. After lunch the gates are locked again .. . . You can't 
just walk in and out. Here, they walk in and out when they 
like, there's no control. ... If you had a normal amount of 
students. They go in, the gates are closed, like other schools 
are, when they have their breaks they can come out, go to 
the shop-that's normal, like any school. .. . " [older man] 

Some residents dissented from this view, saying that "they had the 
chance and they abused it." But when five hundred or so black 
pupils did return to Ruyterwacht at the beginning of March, and 
desks and teachers were provided, the more vocal and defiant 
activists in the suburb were unable to mobilize more than fifteen 
or twenty residents in protest. 

Discourses of race in Ruyterwacht are not uniform. There are 
some residents who consistently use racist representations. But 
most residents offer a complex and contradictory discourse. Ele­
ments of crude bigotry are mixed with a different language about 
rights, democracy, and legalism. Talk of decent versus unaccept­
able behavior is linked to talk about the "community," but both 
can be offered in racially inclusive as well as racially exclusive 
ways. Pejorative characterizations of black people are couched in 
terms of their behavior and demands, as well as the injustice of 
their treatment of residents. The predominant discourse of race 
was quite different to the apartheid-style bigotry we had expected 
on the basis of media reporting. 

FROM RACIAL BIGOTRY TO MODERN RACISM 

Research on racial attitudes in America contrasts the "old-fash­
ioned" or "red-necked" forms of racial bigotry that were common 
up to the 1960s with what has been termed "modern" or "new" 
racism in the 1980s. A comparison of the limited evidence on 
discourses of race in apartheid and postapartheid South Africa 
suggests that a similar shift may have occurred here. 

Old-fashioned racism in America generally imputed a biologi­
cal basis to race, and to the negative stereotypes associated with 
black people. White Americans considered black people to be 
inherently inferior-stupid, lazy, or dishonest-and supported 
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discrimination and segregation. 16 Such "old-fashioned" racism 
was surely common in the past among white South Africans, most 
of whom repeatedly voted for parties that espoused segregation 
and discrimination . One study of white South Africans' attitudes, 
conducted in the mid-l 960s, found a variety of attitudes toward 
racial issues and black people, but that the majority of people 
interviewed saw black people as inferior and supported apartheid 
as the solution to the country's "problems." 17 The study reports 
examples of the discourse of race which prevailed then: 

"To me the bantu is a child-a grown-up child in a manner of 
speaking." 18 

''You can't speak to a Native as to a European." 19 

"On the farm I always played with the piccanins but he was always 
kaffir and I was the boss." 20 

"The Native in our land is still the hewer of wood and the drawer 
of water." 2 1 

"The Bantu cannot really think for himself. It will take many centu­
ries for him to develop."22 

"He is uncivilised, unintelligent. "23 

"He belongs in his place and the whites in theirs." 24 

"A kaffir is a kaffir, and a White person is a White person-there is 
a clear difference between the two and there is no question of 
social integration."25 

Such views were repeatedly affirmed in church, cultural associa­
tions, the press, and the business world. While we should beware 
treating discourse and attitudes as stable or uniform, it seems 
likely that these views were widespread. 

In the United States, the incidence of such "old-fashioned" 
forms of racism fell sharply in the second half of the twentieth 
century. Ever smaller numbers of white people employed the old 
racial stereotypes, or supported formal segregation or discrimina­
tion. But racial prejudice persisted in other, perhaps subtler, 
forms. These "modern" forms of racism incorporate antiracist, 
egalitarian, and humanitarian sentiments alongside strands of 
racial prejudice. 26 Overt racism is condemned, and discrimination 
is seen as a thing of the past. Individually, black people have the 
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same rights and legitimate claims as anyone else. But black people 
collectively are viewed as "pushing too hard, too fast and into 
places where they are not wanted," their tactics and demands are 
seen as unfair, and they are judged to receive more attention and 
help than they deserve.27 Modern racists in America thus combine 
opposition to formal discrimination or segregation with opposi­
tion to policies such as busing (i.e ., busing black school pupils to 
schools in predominantly white areas, and vice versa) and affir­
mative action.28 

The discourses of race used by people in Ruyterwacht mirror 
some of these themes. Black people are not represented as infe­
rior, and nobody voiced support for discrimination or statutory 
segregation. Racism was denounced and instances of nonracism 
emphasized. There seemed to be an acknowledgement that black 
people had legitimate rights. Coloured or black people living in 
Ruyterwacht were portrayed as members of the "community," and 
most residents agreed that black chidren should in principle be 
allowed to use the school buildings. But at the same time the 
black pupils were seen as a threat, in part because of their large 
numbers in the small suburb, in part because of their supposedly 
bad behavior, and in part because black people collectively were 
represented as making unfair demands and using unreasonable 
tactics. Coloured people were seen as more "decent" than black 
people. Black people were said to be the real racists. While the 
residents were fair, reasonable, and orderly, the authorities were 
disregarding them and supporting injustice and disorder. 

EXPLANATIONS OF MODERN RACISM 

One approach to "modern" racism suggests that racists have sim­
ply learned to give "socially desirable answers" and to avoid bla­
tant displays of racial bigotry. According to this view, racist views 
are "disguised" in ostensibly nonracial language, perhaps allowing 
racist messages to be communicated while denying that this is 
being done. This argument has intuitive appeal, fitting the "com­
monsense understanding that people tailor their words and deeds 
to their social circumstances, concealing ideas or attributes that 
would evoke disapproval." 29 And analyses of "modern" racists ' 
discourses show that they employ "standard discursive moves for 
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coping with negative evaluations," i.e ., for denying charges of 
racism, such as avoiding explicit generalizations and redirecting 
charges of racism at others. 30 

Ruyterwacht residents used many such "discursive moves" in 
their denial of racism, and there are some indications that resi­
dents-and especially activists on the picket line-tailored their 
discourses to the particular interviewers. Some residents used 
more overtly racist vocabulary when they were speaking Afrikaans, 
in our presence but not to us, than when they addressed us in 
English. We were presumably identified with a "liberal" academic 
institution (the University of Cape Town); moreover, most of us 
were identifiably foreign (American or British). Two recent South 
African studies have argued that white South Africans employ 
supposedly race-neutral discourses to disguise their racism.31 Per­
haps people in Ruyterwacht did likewise. 

But to understand "modern" racism simply in terms of disguise 
is to exaggerate the weakness of prejudice: 

In fact, race prejudice owes its strength to the fact that, from the 
point of view of the person who subscribes to it, it is not prejudice 
at all. The racial bigot does not see himself as a bigot, merely as a 
person who sees blacks as they are, for what they are; and there is 
nothing he has to be ashamed about just because blacks (in his 
eyes) have much about which to be ashamed. The failings are 
theirs, not his. To suppose that a controlling desire of racists is to 
hide their racism is to misread racism altogether.32 

In Ruyterwacht, several of the people we spoke to were candid in 
their criticisms of black people. Moreover, many of the people we 
spoke to seemed to assume that we were sympathetic-perhaps in 
part because we voiced our disquiet over the unfavorable media 
reporting-and appealed to our "reason" to acknowledge that 
what they had done, or what they thought, was "reasonable." 
Moreover, we were in Ruyterwacht at a time when race had be­
come the most salient issue and emotions ran high, making it 
unlikely that residents who held old-fashioned racist views would 
have restrained themselves. We think it unlikely that informants 
successfully sublimated "natural" discourse throughout days of 
continuous interviewing and contact. Moreover, their insistence 
that they were not racist went deeper than a performance for our 
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benefit. Community leaders actually organized a march through 
the suburb in which some two hundred residents carried banners 
proclaiming that they were not racist and protesting against the 
media portrayal of them as such. 

If Ruyterwacht residents' discourses of race are more ambigu­
ous than the views associated with white South Africans in the 
heyday of apartheid, then we must ask "why?" The American 
literature on "modern" racism offers three broad, and possibly 
overlapping, explanations, each of which raises issues pertinent in 
the South African context. 

Firstly, this "ambivalence" about race is said to be rooted in 
underlying, core values. The complexity of "modern" racism in 
America reflects the tensions between the "core American values" 
of egalitarianism and individualism. Egalitarianism leads people 
to oppose discriminatory policies and restrictions on the freedom 
of black people; individualism leads people to oppose policies 
(such as affirmative action) which are seen as serving to offset the 
qualities or failings that people have as individuals. 33 Discourse 
theorists similarly suggest that the contradictory nature of "mod­
ern racism" should be explained in terms of the competing "argu­
mentative and rhetorical resources available in a 'liberal' and 
'egalitarian' society." 34 

There are no obvious "core South African values" correspond­
ing to these American ones. We found no references to Christian­
ity or Afrikaner nationalism in popular discourse in Ruyterwacht, 
nor was there any appeal to history. There are, however, compet­
ing public discourses which could inform popular discourse and 
sentiment. Even under apartheid, public discourse was not mono­
lithic. On the one hand, black and coloured people were said to 
be inferior, warranting discrimination. On the other hand, black 
people were said to be different, warranting segregation-but 
not necessarily inequality, as black people could exercise demo­
cratic rights in "their own" countries, and coloured people 
through "their own" institutions. Apartheid policy gave prece­
dence to the former while its rhetoric, after 1960, emphasized the 
latter. The limited extant research suggests that notions of black 
inferiority (and criminality) had a much deeper hold on popular 
sentiment among white South Africans.35 But the latter may have 
retained some purchase, providing some basis for the resurgence 
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of public democratic and nonracial discourses since 1990, and 
especially since mid-1993. 

Now, in the "new" South Africa, white South Africans are much 
more widely exposed to the discourse of nonracial democracy, 
equality, and rights. Negotiations are represented as preferable 
to violence, consultation to coercion. Even the National Party 
proclaims itself to be reborn as the "new," nonracial NP. This 
public discourse is reflected in discourse in Ruyterwacht. People 
in Ruyterwacht use the discourse of democracy, rights, and negoti­
ations to support their claims to quiet streets and an orderly 
neighborhood-free, that is, of any rabble of young black people. 
It is perhaps the "newness" of the "new" South Africa which ex­
plains the absence of the key apartheid-era values in contempo­
rary discourse. 

But there is still a public discourse of black deviance, albeit 
muted, in the new South Africa. In its 1994 election campaign in 
the Western Cape, the National Party appealed to white and 
coloured voters primarily on the basis of allusions to the threat 
posed by black people and the ANC. White and coloured voters 
were represented as having common values and interests, which 
were threatened by the party of black South Africans, the ANC. 
The spectre of the "swart gevaar" was invoked by NP statements 
such as "the ANC want to take South Africa back to the dark ages" 
and the NP's condemnation of the ANC as being destructive 
rather than constructive. ANC supporters-black, of course­
were said to be "uncontrollable"; they were linked to "no-go ar­
eas," "kangaroo courts," and "necklacing." The NP publicized the 
illegal occupation by black squatters of housing intended for 
coloured people, and portrayed a prominent, but unknown, mur­
derer as a black man. Each of these themes is reflected in dis­
course in Ruyterwacht. Indeed, the ambivalence of racism in Ruyt­
erwacht corresponds to the ambivalence of the National Party's 
position . 

Finally, South African public discourses are still couched in 
terms of racial difference-not in the sense that races are neces­
sarily or innately different but in the sense that in contemporary 
South Africa race is a crucial factor. When political leaders, reli­
gious leaders and the media pepper their pronouncements with 
references to "white," "coloured," and "black" South Africans, it 
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is hardly surprising that racial categorizations are regarded as 
legitimate at the local level. Of course, South Africa is a racially 
structured environment, and it is far from being necessarily racist 
to acknowledge this. But the acknowledgement of the importance 
of race serves to legitimate the continued use of discourses of 
race. 

A second approach to "modern" racism in America points to 
the changing nature of the debate about race. Black Americans' 
basic political and social rights are no longer at issue; ideologies 
of black racial inferiority no longer have their former purchase; 
and "old-fashioned" racism is rare. Public debate has shifted to 
the question of equali ty, and especially to public policies such as 
affirmative action. The complexity of "modern" racism reflects 
the fact that people hold contrasting views on these different 
issues, and indeed their views may differ between public policies. 
Thus white Americans might believe that segregation was wrong, 
that black and white Americans should have the same rights, but 
that affirmative action is wrong and the poor economic position 
of most black Americans is due to "their" lack of any work ethic 
and other personality failings. This is "modem racism." 36 

In South Africa, the issues have also changed. Black, coloured, 
and white South Africans eajoy the same rights before the law, 
and in terms of voting in national and provincial elections. We 
did not ask people about their views on formal segregation or 
discrimination, but nobody volunteered segregationist views. In­
deed, several people made a point of emphasizing that "this is 
the new South Africa," apparently indicating their acceptance of 
formal equality. The issue now is not even whether black people 
should be allowed to move into the suburb, or black pupils into 
the school. Rather, the issue is how such changes are to be ef­
fected, in terms of both policy or procedure and the effects of 
change. In the view of Ruyterwacht people, black South Africans 
should not seize the school or invade the streets without proper 
consultation, nor .should they behave improperly once they are 
there. 

A third explanation of "modem" racism emphasizes rational 
competition over resources between groups rather than individual 
feelings of latent prejudice. According to this view, the new poli­
tics of race involves the defense of perceived group interests. 



534 COURTNEY JUNG AND JEREMY SEEKINGS 

Members of defensive, dominant groups "tend to develop and 
adopt attitudes and beliefs that defend their privileged, hege­
monic social position." 37 An individual need not be personally 
and directly threatened to feel that the social group with which 
he or she identifies is threatened. Any change in the power struc­
ture that affects the relative position of dominant and subordinate 
groups is likely to trigger anxiety, fear, and negative affect toward 
the subordinate groups. Racism is thus likely to be intensified 
when the victims of discrimination protest or rebel against it. 

This is clearly plausible in the contemporary South African 
context, where white people are presumably concerned to protect 
existing privileges in the face of social and economic as well as 
political transformation. We can interpret the discourses and ac­
tual responses of Ruyterwacht residents in terms of perceived 
threats to their interests. Few white residents objected to the 
presence of growing numbers of "decent" coloured families in the 
area or of black and coloured pupils in the predominantly white 
schools. Nor did residents represent these families or pupils in 
negative terms. They were not seen as posing any threat, and 
could be absorbed into the "community" -a "community" of resi­
dents with common interests. Most residents even accepted the 
idea of five hundred orderly black pupils using the contested 
school, as long as it was done in the "right way," i.e., after con­
sulting or at least informing the "community." But people in 
Ruyterwacht felt deeply threatened by the loss of control over 
their streets, the loss of any say over the school, and the projected 
loss of their rights to their own homes. It was not simply the fact 
that the pupils were black that prompted opposition and negative 
characterizations. Rather, it was the way in which black pupils 
were brought into Ruyterwacht that posed a threat to the resi­
dents' material interests (quiet streets, safety, housing), control, 
and power. 

CONCLUSION 

Explanations of "modern" racism in America should not be im­
ported wholesale into the contemporary South African context. 
There are similarities between the settings: both shifted away from 
institutionalized racism through statutory segregation and legal 

"That Time Was Apartheid" 535 

discrimination, and overt racism was generally excised from pub­
lic discourse in both. But there are also differences: black people 
constitute a small minority of the American population but an 
overwhelming majority in South Africa (although the picture is 
complicated in greater Cape Town, with its large coloured popula­
tion). The literature on "modern" racism in America suggests 
possible interpretations of the complexity and ambiguity of dis­
course in Ruyterwacht, but our evidence is insufficiently broad to 
allow conclusive answers. 

We can say definitively that South Africa's transition to democ­
racy has changed the context of discourses of race throughout 
South Africa, and especially in places like Ruyterwacht which are 
vulnerable to real and immediate change. Public discourse in the 
new South Africa is infused with references to democracy, human 
rights, and negotiations. And it exists alongside a public discourse 
of black criminality and barbarity. The issues at the heart of 
debates about race no longer concern basic political and civil 
rights. Most of the white residents of Ruyterwacht accept that 
these rights have been extended to their black compatriots, and 
that (decent) nonwhite families can therefore move into the area, 
and (well-behaved) nonwhite children can attend local schools. 
The controversial issues in 1995 concern social and economic 
transformation. What transformation and redistribution will 
there be, and how will this be effected? These questions can 
clearly involve conflicts over rescources-material and political­
which coincide with perceived racial groupings. 

It seems likely that the confused, uneven, and unfinished tran­
sition to the "new" South Africa underlies much of the ambiguity 
that characterized discourses of race in Ruyterwacht. Our chapter 
is a case study, though, limited in time and in space. It suggests 
the need for much better longitudinal evidence to assess the state 
of racial discourse before the transition, and broader empirical 
work on racial discourse in other areas of South Africa. We cannot 
conclude that Ruyterwacht is typical of the "new" South Africa. A 
study of the views of black South Africans in November 1994 
concludes that they "perceive substantial improvements in white 
views and treatment of blacks"; overt racism was felt to have 
diminished, and social interaction had increased.38 Studies of 
racial discourse elsewhere in South Africa would shed light on the 
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social, economic, and political bases of racial representations, and 
on the causes and meanings of discursive shifts. 

Nevertheless, we may take comfort that in Ruyterwacht-and 
perhaps e lsewhere-racial identities are less prominent, racial 
stereotyping less hostile, and interracial contact more acceptable, 
than media reports would have led us to believe. Discourses of 
race in Ruyterwacht are rich with irony, surprisingly full of hope, 
and not without generosity-all of which surely bode well for the 
peaceful functioning of democracy in South Africa. 
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FROM ETHNIC EXCLUSION TO 

ETHNIC DIVERSITY: THE AUSTRALIAN 

PATH TO MULTICULTURALISM 

JOHN KANE 

Joseph Raz argues that multiculturalist policy is a response of 
liberalism to the fact of ethnic diversity. 1 Yet it is a response which 
troubles many liberals. This is, in part, because its collectivistic 
bias can seem at odds with the defence of individual rights, and 
in part because its sanction of multiple sites of loyalty and identity 
appears threatening to social unity.2 

Australia is one nation which has not been dissuaded by such 
threats and tensions from adopting the multiculturalist alterna­
tive. Its commitment to multiculturalism is founded on the clear 
hope that cultural diversity can be recognized, respected, and 
even encouraged without undermining individual rights or im­
pairing social unity. Indeed, it is fundamental to its rationale that 
respect for individual rights must include respect for the particu­
lar cultures to which individuals owe important allegiances. This 
clear and continuing commitment to the policy by government, 
and the dramatic historical shift it marks in Australian attitudes 
to ethnic minorities, make it an interesting case for study in the 
context of a discussion on group rights. 

In this essay, I want to examine the historical trajectory of 
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Australian politics from an insistence on singular values and social 
homogeneity to an acceptance of value pluralism and cultural 
heterogeneity. I do so in the hope that the journey from White 
Australia to Multicultural Australia will provide a useful practical 
ground on which to explore some of the general themes raised by 
issues of ethnic diversity. 

I must note at the start, however, that my focus will be upon 
policies toward immigrant groups, rather than on those toward 
Australia's indigenous populations. I justify this partly from con­
siderations of space, but also with regard to an observation made 
by Kymlicka and Norman concerning different kinds of groups 
and group rights that tend to be run together by commentators 
on these matters.3 The three types of rights in question are (1) 
special representation rights for disadvantaged groups; (2) multi­
cultural rights for immigrant and religious groups; and (3) self­
government rights for national minorities. Aboriginal Australians 
(themselves very culturally diverse) ,4 may and do assert rights 
under all these forms, and insofar as they seek the general multi­
cultural rights, (2), with which this chapter is largely concerned, 
then general observations apply also to them. Multiculturalism is 
an essentially integrative ideal,5 and as such the issues with which 
it deals must be clearly distinguished from those that arise in 
contexts where national groups seek either autonomy from or 
domination over other groups, sometimes with disastrous conse­
quences. The problems involved in building a unified polity out 
of separate, preexisting, and entrenched nationalities are quite 
different from those of creating an integrated and harmonious 
society out of a polyglot immigrant population, and it is essential 
not to confuse the two. I will not, therefore, be taking up the 
larger issues of autonomy and sovereignty which arise, inevitably, 
in the politics of indigenous peoples. 

TOWARD "AFFIRMATIVE MULTICULTURALISM" 

Joseph Raz identifies a progression of liberal responses to "multi­
culturalism" (by which he means the fact of an existent multicul­
tural society).6 The three stages in this progression are, respec­
tively, toleration, nondiscrimination, and affirmation. Toleration, 
the key Millian liberal value, consists of leaving minorities to 
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conduct themselves as they wish without being criminalized, as 
long as they do not interfere with the culture of the majority. Non­
discrimination goes further than toleration and is based on the 
assertion of the traditional civil and political rights of liberalism, 
which forbid discrimination against any individual on the grounds 
of race, religion, ethnicity, gender, or sexual preference. Under a 
regime of scrupulous nondiscrimination, Raz says, "a country's 
public services, its education, and its economic and political are­
nas are no longer the preserve of the majority, but common to all 
its members as individuals." 7 The affirmation of multiculturalism, 
finally, transcends the individualistic approach of nondiscrimina­
tion and asserts the value of groups possessing and maintaining 
their distinct cultures within the larger community; the affirma­
tively multicultural society not only permits but actively encour­
ages and assists different cultures to preserve their separate identi­
ties as best they may. 

If we examine the Australian record in the light of this categori­
zation, we may conclude that the nation skipped entirely, or at 
least hardly practiced, the first approach, toleration. It moved, 
after World War II, directly from an exclusivist policy that was 
intolerant of cultural and racial minorities 8 (and whose great 
institutional expression was the White Australia Policy on immi­
gration) to an inclusivist one based on nondiscrimination; and 
finally, in more recent times, to one of affirmative multicultur­
alism. 

Whether the policy of nondiscrimination was more tolerant of 
difference than the policy of exclusion it displaced is an arguable 
point, given that the goal of the former was to achieve the most 
complete assimilation of minorities to the dominant culture possi­
ble. Though "assimilation" could have implied a mixing of cul­
tures and a newly emergent identity, somewhat on the "melting 
pot" model,9 the prime concern of most Australians, at least until 
the 1960s, appeared to be that "New Australians" fit in with what 
already existed without changing it significantly. White Australia 
might have languished as an explicit policy of government in the 
postwar period, but the attitudes underlying it lingered on, and 
chief among these was a belief in the intrinsic superiority of white, 
British culture. 

It was this belief that the new policy of multiculturalism ques-
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tioned and found wanting. Multiculturalism, with its implicit com­
mitment to value pluralism, sought to make Australia's welcome 
of migrants not conditional upon their utter conformity to the 
existing culture. In so doing, it signaled, among other things, the 
complete repudiation of the nation's racist past. No doubt there 
existed a variety of motives here. Nonracist policies 10 carry a 
strong signal of welcome, for example, to Australia's southeast 
Asian neighbors. Given the recent "discovery" of Asia as a poten­
tial market and trading partner for the twenty-first century, and its 
revised status as opportunity rather than threat in the Australian 
mentality, this is undoubtedly part of their intention. 11 But how­
ever mixed the motives, the moral case presented by multicultur­
alism's initiators and supporters 12 had to be made convincingly if 
it were to gain public acceptance. The psychological distance to 
be travelled by Anglo-Celtic Australians before reaching the point 
of acceptance was great (for some, of course, it was altogether too 
great). It implied a rejection of much of their history. 13 To ap­
preciate the magnitude of the reversal of attitude that multicultur­
alism represents, some understanding of the past of White Austra­
lia is necessary. 

WHITE AUSTRALIA 

The Australian past is one in which a national identity based on a 
presumed racial and cultural superiority was strongly asserted 
and legislatively defended by an immigration policy that served 
effectively to exclude members of so-called inferior races-that is, 
anyone whose skin color was other than white. 14 

Whiteness was absolutely fundamental. Australians were, as 
Donald Horne put it, "not only white, but whiter than white: the 
best people in the world at being white." 15 But as well as white­
ness, the "thick" conception of national identity also contained 
equal parts of Britishness and Australianness. The former rein­
forced the supei:-iority claim of whiteness, for if the white "races" 
were manifestly at the peak of evolutionary development, then 
the British were manifestly at the peak of the white races. 16 The 
claim of Australianness, on the other hand, indicated that the 
British character in the Australian environment had been modi­
fied by colonial leveling and toughening-though whether to-
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ward improvement or degeneration was sometimes a matter of 
debate. 17 

This tripartite identity functioned at each level to guard secu­
rity and assert dominion. 18 Whiteness could be asserted against all 
the colored races of the world who might, by sheer force of 
numbers, displace the tiny colony from the vast land it had 
claimed at the southern end of the world, so far from the British 
"home." (It would be difficult to underestimate the importance of 
the persistent and terrifying pressure exerted on the minds of 
most Australians since the early days of colonization by the "teem­
ing hordes" 19 of Asia, always imagined as jealously covetous of the 
vast, near-empty land to their south.) Britishness could be em­
ployed to summon imperial naval and military protection against 
threats from either the Asian multitudes or rival European pow­
ers. (In addition to such pragmatic factors, it should be noted that 
the psychological attachment of Anglo-Australians-as opposed to 
those of Celtic origin-was very strong; this is demonstrated by 
the fact that the concept of specifically Australian citizenship did 
not exist until 1948. Prior to that date, Australians were legally 
classified simply as British subjects.) Australianness, on the other 
hand, could be asserted against the whole world including, if 
needs be, against Britain itself, on those occasions when local 
interests varied from imperial ones. 

The importance, to the majority of Australians, of defending 
this identity is evident in the fact that the immigration legislation 
which became known as the White Australia Policy was the first 
item on the agenda of the new Commonwealth parliament in 
1901, following federation of the six colonies. A reading of the 
parliamentary debates on the matter reveals the virtual unanimity 
it commanded at all points of the political spectrum.20 Most of 
the objections raised were not against the legislation itself but 
against what the protesters saw as its pusillanimous form. To avoid 
giving offence to the newly powerful and expansionist nation of 
Japan,21 direct means of racial exclusion were eschewed and a 
"dictation test" established, whereby an "undesirable alien" could 
be required to write out a passage of fifty words in any European 
language directed by an officer.22 Some members viewed this 
subterfuge as cowardly and opposed it on those grounds. 23 Never­
theless, it proved a remarkably effective device over the years. 
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Between 1901 and 1958, when the dictation test was abolished, 
the proportion of foreign-born non-Europeans actually declined 
from 1.25 percent (47,014) to 0.11 percent (9,973) .24 By 1966, 
when the policy was officially abandoned, Australia ( excluding 
Aborigines) was calculated as being 99.7 percent white. 25 

The desired homogeneity had apparently been achieved.26 This 
imperative drive towards homogeneity needs to be further ex­
plored, however, if we are to understand its political significance 
for white Australians during most of this century. Myra Willard 
put the matter clearly more than seventy years ago when she 
wrote: 

For the maintenance of their free social and political institutions­
the concrete expression of democracy-Australians felt that all 
resident peoples must be treated alike. But to grant equality of 
social and political status to resident Asiatics, allowed to enter 
freely, would destroy the very conception that made such a society 
possible.27 

It may seem paradoxical that a policy imbued with notions of 
human inequality should be pursued for the sake of equality, but 
to the thinking of the time it appeared perfectly reasonable. The 
late nineteenth century was the heyday of "scientific" racialism 
and of social Darwinism, and the racialist attitude was ubiquitous 
among white colonial nations.28 Racial inequality was regarded by 
most people as fact, and the "inferior" races seen as fit only 
for protection-the "white man's burden"-or subjection. When 
measured against these alleged facts, the Enlightenment doctrine 
of the "equality of man" seemed invalid except as it might apply 
within races, and then only within those races sufficiently ad­
vanced in evolutionary terms to warrant and demand equality.29 

By such reasoning, the realization of egalitarian ideals could be 
made to seem dependent precisely on the preservation of racial 
and cultural homogeneity. 

Intermarriage between races was believed to lead to the deterio­
ration of the superior group with no compensating improvement 
in the inferior. In this worldview, whiteness was synonymous with 
purity, and the great fear was loss of purity (and of supremacy) 
through promiscuous mixing of races. Many of the defenders of 
White Australia appear, on the written records, to be obsessed 
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with this notion of racial purity. 30 Even if intermarriage could be 
prevented, it was held that neither dominant nor inferior groups 
would benefit from close association. There were, it was true, 
always those plantation owners who argued that the importation 
of cheap "coolie" labor-Asian, Indian, or Pacific Islander-was 
the surest cure for scarce, expensive (and uncontrollable) white 
labor, but these were never politically dominant. Labor organiza­
tions regarded the "coolie option" as a ploy to drive down wages, 
and liberals feared the moral and political effects that a planta­
tion economy would have on society. The white race would be 
removed from a healthy contact with labor, and society would 
become one of virtual slaves and slave owners,31 with the conse­
quent danger of the sort of civil strife that had rent the United 
States in the mid-nineteenth century.32 

In any case, the sort of democratic polity which the majority of 
Australians wished to see preserved and developed was unthink­
able, it was argued, in a mixed race society. Such a polity implied 
the maintenance of political liberty and equality, and this was only 
possible in a unified society of united race. According to Austra­
lian leader Arthur Deakin: 

A united race means not only that its members can intermix, 
intermarry and associate without degradation on either side, but 
implies one inspired by the same ideals ... a people qualified to 
live under this Constitution-the broadest and most liberal per­
haps the world has yet reduced to writing-a people qualified to 
use it without abusing it.33 

The suggestion was that "inferior" races were not competent to 
fulfill the political duties that a democracy imposes.34 White Aus­
tralians had, here, both racial and cultural advantages. As mem­
bers of the British "race," they believed themselves naturally en­
dowed with physical, mental and moral qualities absent from or 
less developed in other races. As inheritors, also, of British politi­
cal traditions and values, they felt themselves possessed of certain 
ingrained capacities for living under a democratic constitution. 
The racial and cultural strands were, to their minds, inextricably 
linked: it was precise\\· the possession of unique racial characteris­
tics that had enabled the British constitutional achie\'emen4 and 
which also ensured that white Australians were morally and psy-
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chologically fit to appropriate that achievement and to develop it 
further in distinctive and progressive ways.35 The same could not 
be hoped for from lesser races. 

DEMOCRACY AND SOCIAL CLEAVAGE: SIMPLIFYING 

THE ENVIRONMENT 

However misguided or distasteful such racialist beliefs may now 
appear to us, it would be a mistake to judge the fears that Austra­
lians historically entertained as wholly without foundation. In 
particular, the existence of irreconcilable social differences is inev­
itably a genuine threat to democratic politics. Democracy attempts 
to contain and moderate social cleavages and conflicts within a 
structure of shared cultural values. It seeks to domesticate and 
naturalize conflict, allowing it to be played out with minimal 
destructive force in a political sphere characterized by mutual 
respect and tolerance. Democracy endeavors to defuse the threat 
of violence without succumbing to the temptation of suppression, 
thus steering a course between the Scylla of anarchy or civil war, 
on the one hand, and the Charybdis of totalitarianism on the 
other. 36 It should hardly be necessary to gesture towards those 
historical and contemporary examples which prove the danger 
of either rejecting this middle course or failing to navigate it 
successfully. Persistently effective democratic regimes are still, in­
deed, a historical rarity, partly no doubt because the conditions of 
their existence are so difficult to establish. Among other things, 
they require a populace which is both willing and able to play the 
civic game, and one which is undivided by differences too deep to 
be contained within its rules. 

This was the problem facing Australians at the foundation of 
their nation, and the choices appeared to them stark. They sin­
cerely desired the maintenance and strengthening of their demo­
cratic rights and recognized unreservedly that this implied a free 
and equal citizenry. But this ideal had to be accommodated to 

beliefs and fears · which portrayed humanity precisely in terms of 
radical inequality. To admit large numbers of colored people for 
economic purposes b11t lo deny tlwm cili-1.t'nship was llllaccepl­
able for the moral and prudential reasons alrl'ady noted (and 
white Australians always had the great negative examples of South 
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Africa and the United States clearly in mind here). On the other 
hand, to admit colored immigrants and to g;rant them citizenship 
rights appeared equally unthinkable; here all the social, spiritual, 
and sexual fears associated with racialism came into play. The 
obsession with "purity" and the belief in the essential incapacity of 
"inferior" races for responsible citizenship meant that the mutual 
tolerance that democratic government required for its operation 
would not exist. Australians might seem historically culpable here, 
but the fact remains that, given the prevailing racialist climate, the 
possibility of creating a permanent underclass defined by color 
was undoubtedly real, as was the danger, in difficult economic 
times, of racial scapegoating and riot, such as had occurred on 
the goldfields a half-century earlier. 

White Australians opted, therefore, for a policy of radical sim­
plification . They would foster and maintain a society which was as 
racially and culturally homogeneous as it was possible to attain, by 
using a selective and discriminatory immigration policy and by 
encouraging already resident "aliens" to depart. Only thus did 
they think it possible to prevent the formation of social cleavages 
that might prove fatal to the preservation of the democratic social 
order. There was also, of course, that perennial fear of an under­
populated nation in a vastly populous region, the belief that to 
open the doors to colored immigration was to risk being 
"swamped" and "Asianized." White Australians were insecure in 
their dominion of the great south continent but determined to 
maintain it, defending their right, at times vaingloriously, by the 
need to preserve white, British civilization.37 It was for these rea­
sons that White Australia was frequently described not as a policy 
but as a "religion," and that Sir Frederick Eggleston, writing in 
1924, could describe it as "the formula which the Australian peo­
ple have framed as the only solution of a number of very complex 
problems which affect their security and welfare." 38 

FROM WHITE AUSTRALIA 

TO MULTICULTURAL AUSTRALIA 

It was a solution that, however effective, would no longer answer 
in the latter half of the twentieth century. Even by the 1930s the 
very name of "White Australia" had shifted from being a boast to 
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an embarrassment. In the post-World War II world it could no 
longer retain whatever respectability it might still have had. It fell 
victim to the rational discrediting of "scientific" racialism, to the 
terrible lessons of Nazism, and to a better and more liberally 
educated population, sections of which began vigorously to assert 
a revivified belief in the moral equality of all humankind. 

The war had other consequences. The fact of Australian vulner­
ability seemed proven by the success of the Japanese sweep 
through the South Pacific and by what appeared for a time to be 
the imminence of invasion. After the war, under the alarmist 
slogan Populate or Perish, a program of massive assisted immigra­
tion was undertaken. The Labor Minister responsible for launch­
ing it, Arthur Calwell, remained adamantly committed to the 
policy of White Australia (and opposed to what he termed a 
mongrel Australia). 39 The immigration program was correspond­
ingly targeted overwhelmingly at the population of Great Britain, 
and, as a second-best option, at Europe. At length, with immigrant 
numbers still regarded as insufficient, the program turned (some­
what desperately) to the peoples of other nations, mainly Italy 
and Greece, whose swarthier skins and lack of English made them 
objects of some suspicion and frequently of racist abuse. 40 

For many, the entry of these people in large numbers compro­
mised the strict doctrine of White Australia, but they were all 
greeted as "New Australians" and expected to "assimilate." This 
implied the adoption of dominant cultural norms and practices, 
an imperative to become indistinguishable from the existing pop­
ulation . Education and employment programs were designed to 
assist and hasten this assimilation. Nevertheless, it was evident 
that, even before the official abandonment of the White Australia 
Policy, the ethnic composition of the nation had altered dramati­
cally. The diverse traditions and characteristics of the new groups 
were not those of Anglo-Celtic Australia nor, however well they 
might adapt to the dominant culture, ever wholly would be. 41 A 
national identity based on the possession of distinctive racial­
cultural charact~ristics ceased, in these circumstances, to be viable 
as a political option. This was even more the case after 1966, when 
entry was at last allowed to people of non-European descent,42 

and after the constitutional referendum of 1968 which granted 
Aborigines full citizenship rights for the first time. Nowhere more 
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than among this latter group were the limitations of an assimila­
tionist policy so clearly evident. 4

~ To some extent, then, the subse­
quent adoption of multiculturalist policy was merely a recognition 
of contemporary Australian reality, though its introduction in­
volved the usual mix of philosophical justification and political 
calculation. 

As an explicit policy of government in Australia, multicultur­
alism dates from the late 1970s. It was introduced by the ruling 
Liberal (conservative) Party, whose leaders had discerned in it the 
chance of securing a decisive portion of the "migrant" vote from 
their Labor Party opponents. The Galbally Report of 1978 com­
missioned by the Liberals asserted: "We are convinced that mi­
grants have the right to maintain their cultural and racial identity 
and that it is clearly in the best interests of our nation that they 
should be encouraged and assisted to do so if they wish." 44 

Implementation was effected by a restructuring of the welfare 
system t~ward more "ethnic specific" services, such as the funding 
of ethmc schools and various community self-help programs. 
Other measures included the foundation of the Australian Insti­
tute of Multicultural Affairs, and the inauguration of a television 
and radio service, SBS, with a specific charter to serve Australia's 
ethnic communities. 45 

The Labor Party's commitment to ethnic groups had taken 
the traditional form of Iaborist welfare programs targeted at the 
"disadvantaged," of whom migrants formed a particular subset. 
The Minister of Immigration of the previous Labor government 
h~d _been wont to stress the need for unity rather than diversity 
w1thm the "family of the nation," though there was an expectation 
that immigrants would enrich the national life with their distinc­
tive contributions. 46 Nevertheless, the Labor government that 
came to power in 1983 tolerated, for a while, the multiculturalist 
pr?~rams that were in place despite suspicion of their right-wing 
ongms. But, m 1986, these programs were heavily slashed in a 
round of budget cuts, and the philosophy underpinning them 
was simultaneously questioned in a commissioned report which 
reasserted Labor's traditional welfare reformist attitude under the 
slogan "equitable participation." 47 

The vigorous criticism these changes evoked, however, led to 
reversals and partial restorations, and to the setting up in the 

From Ethnic Exclusion to Ethnic Diversity 551 

Prime Minister's Department of an Office of Multicultural Affairs. 
In the years that followed, the Labor government began to rethink 
its attitude to multiculturalism, and to develop its own version of 
Multicultural Policy, launched in 1989 as the National Agenda for 
Multicultural Australia. This was described as a "policy for manag­
ing the consequences of cultural diversity in the interests of the 
individual and society as a whole," and it combined the traditional 
social justice objectives of equal treatment for all with a new 
emphasis on cultural identity.48 It also, as befitted an era of eco­
nomic reconstruction, asserted a novel and pragmatical consider­
ation, namely the efficiency dividends to be expected from utiliz­
ing the skills and talents of all Australians. The variety of these 
Australians was, in the meantime, becoming ever greater, as immi­
gration from Vietnam, China, Taiwan, and the Philippines in­
creased dramatically, with smaller numbers coming from such 
places as India, Fiji, Chile, and Korea.49 

Labor's National Agenda guided multicultural policy in the fed­
eral arena until the party lost government in 1996.50 The mix of 
policies that issued forth included those which attempted to pro­
vide equitable treatment for ethnic individuals, those which gen­
erously funded ethnic organizations to enable them to provide 
services to their members, and those dealing with specific prob­
lems arising in the state's dealings with various ethnic groups. 
The coalition government that came to power in 1996, though it 
grumbled at the "excesses" of multiculturalism, seemed intent on 
changing little but the name of the policy, with perhaps a few cuts 
to multicultural projects as part of a general policy of budget 
cutbacks. There was no question of a substantial change of direc­
tion. The overall aim was, as it had always been, to fully integrate 
Australia's immigrants into the nation's social and political life, 
but now with an insistence on the propriety and (by implication) 
possibility of achieving this via the recognition and even encour­
agement of continuing cultural diversity. The policy of "assimila­
tion" which had reigned supreme for more than half a century 
seemed comprehensively overthrown. 

Former Liberal Prime Minister Malcolm Fraser put the positive 
case for multiculturalism clearly, and at the same time emphasized 
the distance that official thinking has traveled in these matters: 
"We cannot demand of people that they renounce the heritage 
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they value, and yet expect them to feel welcome as full members 
of our society .... [Multiculturalism] sees diversity as a quality to 
be actively embraced, a source of wealth and dynamism." 51 This, 
presumably, is as far as one can go from the formerly prevailing 
view of white identity and responsible democratic citizenship as 
logically conjoined. Identity, in the thick descriptive sense at least, 
has now been dissociated from citizenship rights, and multiple 
identities are expected peacefully to coexist within the bounds of 
a common citizenship. It is worth noting again, here, that the 
encouragement of diversity is not intended, nor expected, to 
result in the development of separatist, quasi-nationalist senti­
ment among immigrant groups and the fragmentation of society. 
Quite the contrary. It is intended to make such groups feel wel­
come as full members of society, and thereby to bind them within the 
larger society with ties of mutual respect and to their mutual 
advantage. 

THE LIMITS OF MULTICULTURAL TOLERANCE 

The repudiation of racism implied that no person should, on the 
grounds of color or ethnicity, be excluded from participative 
citizenship in the democratic polity. This, when extended to mat­
ters of gender, religion and so on, is the essence of the nondis­
criminatory approach. It is essentially an assimilative ideal, regard­
ing individuals as strictly indistinguishable in social and political 
terms, however polyglot their attributes. 52 Affirmative multicultur­
alism in Australia seeks to go further than this. Nondiscrimina­
tion, it argues, may be necessary but is insufficient for the fulfil­
ment of adequate citizen rights. 

Multiculturalism agrees with its predecessor, the White Austra­
lia Policy, on the salience of cultural difference. Unlike its prede­
cessor, however, it regards the portrayal of difference in terms 
of moral superiority and inferiority as invidious and rationally 
unwarranted. White Australia stressed difference in order to ex­
clude; multiculturalists stress it in order to allow a more just and 
comprehensive accommodation of groups in a polity. As Kymlicka 
and Norman rightly point out, the demand for multicultural 
rights, like the demand for special representation rights, is gener­
ally a demand for inclusion in the larger society.53 We are not, as I 
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stressed at the outset, dealing here with separatist national minori­
ties seeking political autonomy but with immigrant groups who 
desire to be full and bona fide members of their adopted nation. 
The point of paying attention to the differences that multicultur­
alist policy signifies is to promote a greater integration of these 
disparate groups. The integrative intention is clearly signaled in 
the Liberal government's Galbally Report of 1978: "Provided that 
ethnic identity is not stressed at the expense of society at large, 
but is interwoven into the fabric of our nationhood by the process of 
multicultural interaction, then the community as a whole will 
benefit substantially and its democratic nature will be rein­
forced." 54 

The Labor government's National Agenda for Multicultural Aus­
tralia flags the same intention in its description of a "policy for 
managing the consequences of cultural diversity in the interests of 
the individual and society as a whole." 55 Labor's National Agenda, 
however, when it asserts the right of all Australians, to express and 
share their individual cultural heritage, including their language 
and religion, also adds the important proviso "within carefully 
defined limits". If disparate cultures are to be accommodated 
(and are to accommodate themselves) more or less harmoniously 
within a common framework, then clearly each must be subordi­
nate to the values expressed by that framework, in this case the 
values of a liberal-democratic polity. An individual culture or an 
individual cultural practice is acceptable only insofar as it does 
not significantly transgress key values as these may be expressed 
in institutions, traditions, and laws. Thus, mutual toleration is 
fundamental and required even of groups not marked by tradi­
tions of tolerance. Thus, the fulfilling of a fatwa proclaimed upon 
an individual citizen is unacceptable (and, of course, illegal) how­
ever eminent and holy the proclaimer may be. Thus, the infibu­
lation of female children is a practice to be legally and practically 
discouraged, however deeply embedded it may be within a partic­
ular culture. And so on. 

It is necessary to· note here a theoretical issue of some impor­
tance, though it is one that I cannot begin adequately to address 
within the confines of this essay. This is whether the concept of 
multiculturalism finds its securest foundation within liberal or 
within democratic theory. I began this essay with Raz's view of 
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multiculturalism as a liberal response (albeit an uncomfortable 
one for many liberals) to diversity, one which tries to extend the 
liberal principle of toleration to the cultural groups within which 
individual identities are acquired. On the other hand, I have 
dwelt upon the way in which democratic institutions function to 
create a political realm in which social conflicts can be both 
expressed and contained; in recounting the Australian experi­
ence, I have referred to the felt need, repeatedly expressed by 
Australians, to preserve and strengthen their democratic institu­
tions, first by a policy of homogeneity, and then through a policy 
of multiculturalism. The question encountered in considering the 
limits to multicultural toleration is whether these are imposed by 
strictures inherent in liberalism or in democracy itself. 

Australian democracy is, in common with most other Western 
democracies, precisely a liberal democracy. This was the form of 
representative democratic polity most acceptable to (or least 
threatening to) economic liberals who, despite a set of overlap­
ping values between democracy and liberalism, historically re­
garded the extension of the franchise to the laboring classes with 
suspicion and fear. So long as economic liberalism remains cen­
tral to liberal ideology (and to the capitalist system), the hybrid 
liberal-democratic polity will always be subject to a certain tension: 
the possibility will always exist that a democratic majority may 
dismantle the economic structures that liberalism seeks to pre­
serve. The federal structure set up by the Australian Constitution 
was seen by its designers (among whom the labor movement was 
unrepresented) as a further means of taming the democratic 
polity to safeguard against just such a possibility.56 When Austra­
lian leaders and commentators have spoken of the need to defend 
or enlarge democracy, then, it is always this fragmented liberal­
democratic polity that is intended. 

Multiculturalism, insofar as it poses no discernible threat to the 
free market system, is to that extent acceptable to liberal demo­
crats. As we have seen, it was a Liberal 57 government in Australia 
which first proposed the adoption of a multicultural policy and 
Labor which, at first , distrusted it (though today it has become 
closely identified with Labor, and its most vocal opponents are 
largely Liberal). If multiculturalism runs into limits imposed by 
liberalist philosophy, it is at points where specific cultural values 
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may clash with liberal values wider than the purely economic, 
values like the defence of individual liberty and choice, the tolera­
tion of different opinions and beliefs (including beliefs about the 
good life) and the location of human worth in individual human 
beings rather than in collectivities. It is in these areas, however, 
that we find the greatest overlap between liberal and democratic 
values, and it is possible that the best version of both the virtues 
and limits of multiculturalism may be found in some version of 
democratic theory rather than in a version of Iiberalism.58 It is not 
my intention to attempt to pursue this question here. I will merely 
note that, whatever the theoretical solution to the problem, the 
fact is that the Australian polity embodies and is committed to 
certain values, typical of, though perhaps not fully coherently 
expressed in, liberal-democratic governments. These values, what­
ever their ultimate origin or justification, serve to draw a line in 
the ground across which the contradictory values of groups or 
individuals within society ought not to pass. 

In other words, the rights that groups in a multicultural liberal­
democratic polity may properly assert, either internally with re­
gard to their own membership or externally with regard to other 
groups,59 are limited to those which do not interfere with funda­
mental rights granted to, and obligations imposed on, individuals 
by that polity. The granting of group rights is governed by the 
integrative intent of such rights. That is, special rights or dispensa­
tions may be granted to individuals as members of particular 
groups in order that may fully participate in the life of the general 
society. In terms of Marshall's classic formulation on citizenship,60 

such rights aim at enabling members of particular groups to 
better translate their formal civic rights into active political partic­
ipation or into an equitable share of material social benefits. 

Insofar as multiculturalism may seem to liberals a threat rather 
than a fulfilment, it is perhaps pertinent to note, in the light of 
the limits expressed above, that affirmative multiculturalism can 
be interpreted as . representing a widening of the individualistic 
premises of liberalism and not a rejection of them. Multicultur­
alism recognizes that individuals are neither abstractions nor are 
they sui generis; they spring from specific and diverse cultures 
which may be valued by and be of value to them in any number 
of ways,61 and which they may therefore cherish and wish to 
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preserve. Multiculturalism asserts that individual well-being is im­
portantly related to cultural integrity, and thus argues that the 
state has a role in guarding that integrity. But the limit to this 
safeguarding is struck as soon as a civic, social, or political right of 
any individual, group member or otherwise, is transgressed. Raz 
argues that the moral claim of groups to respect and prosperity 
"rests entirely on their vital importance to the prosperity of indi­
vidual human beings. This case is a liberal case, for it emphasizes 
the role of cultures as a precondition for, and a factor which gives 
shape and content to, individual freedom." 62 Nor is the value 
pluralism implicit in multiculturalism necessarily incongruent 
with liberalism insofar as the latter traditionally seeks to avoid 
imposing on individuals any particular conception of the good 
life. 63 Different cultures embody different values, and the essence 
of individual freedom means being able to choose among plural 
and competing values. However, the liberal adherence to the 
value of individual liberty above all others places severe enough 
limitations upon the values that any particular culture in a liberal 
democracy may pursue or the manner in which it may seek to 
fulfill them. 

Whenever a particular culture rubs up against one of these 
liberal-democratic limits to multicultural tolerance, conflict can 
be anticipated. Multiculturalism, with the best will in the world, 
inevitably encounters difficulties of adjustment when trying to 
fulfill its dream of unity within diversity. The hope of multicultur­
alists is that conflict can be better managed and contained by 
their policy than by any other. 

MULTICULTURALISM IN AUSTRALIA 

In Australia, at any rate, multiculturalism appears to have been 
marked by a notable success. The fact that an important interna­
tional Global Cultural Diversity Conference in April 1995 was 
convened in Sydney, was taken by the local media as "testimony to 
Australia's growing international profile as a largely harmonious, 
multicultural society." 64 It was a conference at which United Na­
tions secretary-general Boutros Boutros-Ghali lamented the "new 
and troubling phenomenon" of micronationalism, characterized 
by ethnic, religious, and cultural separatism, and at which con-
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cern was expressed over "explosive" tensions in a Europe hostile 
to migrants within its borders. In a world where the pressures 
of globalization, modernization, and large migration threatened 
increasing ethnic conflict, Australia was held up by many speakers, 
including the director general of UNESCO, Federico Mayor, as an 
example worthy of emulation. At a colloquium on multicultur­
alism in Melbourne in August 1995, it was pointed out that the 
Australian population had increased by 7.5 million to 18 million 
since World War II, 6.4 million of this being due to immigration, 
and more than 4 million of the latter being non-Anglo-Celtic. 
Professor Charles Price argued that no other country had ab­
sorbed such a high proportion of migrants so successfully.65 

Cynics might be tempted to argue that it is easier for Australia 
to be multicultural after a couple of centuries during which white 
hegemony was thoroughly accomplished by policies of virtual ex­
termination of indigenes and exclusion of foreigners. 66 In such 
circumstances, nonwhite minorities are scarcely in a position to 
do other than assimilate or be marginalized. Indeed, this view 
seemed to be confirmed at the colloquium mentioned above 
when Professor Price argued that the relative tolerance of postwar 
Australian society could be attributed to the fact that, Anglo-Celts 
aside, no single ethnic group comprises more than 4 percent of 
the population. He claimed that "this balance of nationalities has 
saved Australia the problems of large minority groups, such as 
Canada has with the French, and the United States with the 
African and Spanish minorities." 67 

It may also be, of course, that the absence of newsworthy epi­
sodes of intercommunal strife in Australia is a consequence of 
luck rather than of policy, a point other nations will need to 
decide before adopting the "Australian approach" to multicultur­
alism. No clear and comprehensive picture has yet emerged of 
either the problems or the successes of multiculturalism in this 
country that would enable such ajudgment to be accurately made. 

There is, however, no absence of less spectacular problems. 68 

Ethnic groups in Australia are just as liable as those elsewhere to 
suffer the sort of value clashes noted above, and these can be very 
painful for communities trying to defend traditional ways in a 
liberal democratic, capitalist environment. No culture is immune 
to change, especially when confronted not just with adjacent cul-
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tures but with the powerful forces of modernity. It hardly needs to 
be said that the modern industrial state, whether democratic or 
not, tends to dissolve or reshape the ties that bind "traditional" 
groups. The generations grow apart, as first generation immi­
grants try to maintain their ways while the young feel the pull of 
more material and libertarian values. The north of England riots 
of.June 1995 were attributed to just this phenomenon, as second­
generation Indian and Pakistani youth rebeled against family and 
religious strictures, and against their parents' traditional attitude 
of quiescence and retreat in the face of societal racism. 69 

Australian immigrant youth similarly protest, though short of 
riot so far, at finding themselves inhabiting, not so much a harmo­
nious multicultural society, as a cultural limbo. According to Kate 
Legge, the problem "is particularly pressing for young girls, who 
acculturate more quickly to the values and practices of a new 
society than adolescent boys, yet whose freedom is more strictly 
curtailed." 70 Legge cites disturbing cases of the brutal beating 
and even murder of teenage girls by their families when the 
former have seemed to "dishonor" the latter by behavior con­
doned or tolerated by Anglo-Australian society but a cause of 
shame in the tradition to which the family belongs. 71 (Even as I 
write this, a case is before the Australian courts in which a father, 
a prominent member of Melbourne's Lebanese-Arab community, 
admitted paying two undercover policemen to murder his daugh­
ter because of her refusal to participate in an arranged marriage, 
to preserve, he said, his own reputation in the community.) 72 The 
problem for a Community Services Department trying to deal with 
such cases is to develop practices which are culturally sensitive but 
which do not corn promise general societal standards of acceptable 
behavior. The New South Wales Child Protection Council, after 
consulting with Non-English Speaking Background groups, identi­
fied a need for a uniform definition of child abuse, and said in a 
report entitled "Culture-No Excuse" that "this was especially 
true in relation to physical abuse and neglect which was more 
likely to be discounted as a "cultural practice," leaving children 
potentially at risk." 73 The difficulties are multiplied because, as 
Community Services officer Alan Raison notes, "the issues are all 
so different from culture to culture." 74 

Similarly in the matter of arranged marriages of underage girls, 
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and also of female circumcision (legal actions on both of which 
have attracted sensationalized reporting in Australia) , the rights 
attributed to individuals 75 by a liberal democratic polity come 
into collision with older attitudes of particular communities. 
Jenny Burley, who has researched the Vietnamese community of 
South Australia, notes that in such communities individual inter­
est is subordinate to the welfare of the group, and family honor is 
paramount.76 Hien Le, coordinator of the Bankstown Vietnamese 
Community Resource Centre, says that the degree of freedom 
given to an individual in Vietnamese society is very small, and 
children are considered to be "human properties" of the family, 
to whom anything may legally be done. 77 Intergenerational con­
flict is inevitable when Vietnamese youth attempt to exercise the 
same freedoms and rights as their Anglo peers. Immigrant groups 
may, indeed, have no clear conception of what rights their own 
children have in this society. The Bankstown police, reportedly, 
receive calls from Muslim families demanding action over daugh­
ters who, quite legally at age 18, have gone to live with boy­
friends.78 In these circumstances, both parents and children expe­
rience the agonies of trying to reconcile traditional values with 
freer Western ways. 

This is the stuff of multicultural contact everywhere, of course, 
though some argue that in Australia the problems are exacerbated 
precisely by a multicultural policy which encourages the mainte­
nance of cultural difference, thereby slowing the cultural change 
or dissolution which must inevitably occur. This may be especially 
the case if cultural assistance becomes politicized.Jerzy Zubrzycki, 
one of the intellectual architects of multicultural policy, claims 
that commonwealth and state grants to ethnic groups are often 
based not on a community's social need but on its voting 
strength. 79 This "blatant wooing" of an ethnic vote represents a 
grave distortion of multiculturalism, he argues, in that special 
funds and programs are directed to groups "irrespective of 
whether they lead to a cohesive or a fragmented society." 80 

Zubrzycki believes these are serious charges, given the integrative 
intent of multicultural policy. 

Because of Zubrzycki's founding role, his comments on this 
occasion received wide attention in the press. They were regarded 
as a significant contribution to the debate concerning multicul-
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turalism that goes on daily, and often heatedly, in the Australian 
media. Zubrzycki, in fact, claims that the term itself has outlived its 
usefulness, because of inherent ambiguities and certain negative 
associations, and proposes its replacement with the motto "Many 
Cultures. One Australia." 81 This seems unlikely to catch on, 
though Zubrzycki argues that it expresses the ideal better, and 
that the One Australia side of the equation must define the "core 
values" that will hold the disparate groups together. These turn 
out to be, of course, the linguistic, political and legal heritage of 
the English past, traditionally associated with Australian liberal 
democracy. Indeed, analysis of Zubrzycki's current position reveals 
it to be virtually indistinguishable from Labor's old, assimilative 
nondiscrimination policy, though with a few rhetorical gestures 
toward "ethnic pluralism" thrown in. It argues that ethnic grants 
should be confined to short-term measures to raise particular 
communities to a position of equal opportunity and not extended 
to assist community preservation which (the fear is clearly ex­
pressed) may encourage social fragmentation . 

And it may be, given the limits which liberal democratic values 
necessarily place on cultural tolerance, and the stresses that mod­
ern Western culture places on traditional communities, that the 
reality of multiculturalism turns out to be not so distant from this 
older doctrine. Certainly, there has always been a great deal of 
rhetoric in the arguments of both opponents and supporters 
of the newer policy. It is quite possible, indeed, that Australian 
multiculturalism's greatest importance is less in its practical policy 
manifestations than in its symbolism, in the clear declaration it 
makes of the distance traveled from the old days of the White 
Australia Policy. It is the nation telling itself, telling its immigrant 
populations and telling the world, "We are no longer what we 
were. We have changed, and what is more we do not regret the 
change but embrace it, for it has made us better than we were." 

Such symbolism should not be underestimated, nor misunder­
stood as an exercise merely in self-congratulation. The assurance 
that multiculturalist propaganda conveys to immigrant groups 
within the nation may be profoundly important to their sense of 
welcome and security, to their sense of rightful belongingness in 
the nation they have adopted as their own, and to the protection 
the state is willing to extend to them against abuse. Such assur-
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ances, indeed, may be ever needful. The strength with which the 
multiculturalist message is propagated betrays, perhaps, the real 
fear which underlies it. This is the fear of a persistent racism, 
assumed to be always simmering just below society's relatively 
unruffled surface, and wanting only the occasion to be unleashed 
in all its ugly splendor.82 Certainly, the electoral success of organi­
zations such as Australians against Further Immigration, and peri­
odic outbreaks of xenophobia in the press, lend credence to such 
fears. White Australia may be down, but is not yet dead, and 
multiculturalism seeks to drown its voice by its own insistent 
clamor. 

CONCLUSION 

Then Prime Minister Paul Keating, in his address to the Global 
Cultural Diversity Conference,83 indulged the now familiar senti­
ment of Australia as "among the most successful multicultural 
societies in the world." He argued that the cement which holds 
Australians from more than 150 ethnic backgrounds together is 
made of "core Australian values and beliefs," namely, an easy 
egalitarianism, a profound belief in democracy, tolerance, prag­
matism, and a deep commitment to Australia. For over two hun­
dred years, waves of settlers have been enriching Australia, he 
said, and each wave has "extended the reach of our egalitarianism 
and tolerance, our understanding of what Australian democracy 
is.n 

Making allowances for rhetoric, this view may not be too far 
from the truth. It expresses the truth of intention, at any rate, of 
multicultural policy. The core values of the Australian polity have, 
in fact, changed very little since the foundation of the nation; 
what has changed is the range of persons, and of cultural groups, 
deemed fit and entitled to share in these values. The reach of 
egalitarianism and tolerance have indeed been extended. Where 
once it seemed to Australians that the values could only be de­
fended by a policy of exclusion and enforced homogeneity, it is 
now argued that these same values can bind together a heteroge­
neous society composed of many and varied cultural groups. The 
presumed logical link between white identity and democratic po­
litical values has been broken; cultural variety can be, not merely 
tolerated, but encouraged without risk to these central values. 
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Whether hope will match reality, whether Australia has found 
the formula for achieving ethnic harmony remains to be seen. It 
would be naive to think that serious racial violence or inter­
communal strife is impossible there but pessimistic to presume it 
is absolutely inevitable. Indeed, I would not wish to discredit the 
view, which appears accurate enough, that Australians of many 
different backgrounds live side by side in many localities quite 
amicably. But some realism is nevertheless in order. Australian 
multicultural rhetoric often paints too rosy a picture of a cheer­
fully and colorfully integrated society of peoples whose comple­
mentary gifts and talents will create and enrich a dynamic young 
nation. (There is also a tendency for multiculturalism to become 
infected with a fashionable "political correctness" with sometimes 
farcical results.) 84 The non utopian hopes of Joseph Raz for a 
liberal multicultural society seem preferable.85 Raz presumes that 
a genuine commitment to the value pluralism implied by multicul­
turalism means accepting that tension and conflict between in­
compatible values will be endemic. What the policy requires, how­
ever, is not that we all love each other but that we coexist fruitfully 
however we feel about one another.86 But tension and conflict exist 
in all societies, homogeneous or heterogeneous; it is recognition 
of this inevitability that democratic politics embodies, seeking to 
constrain conflict within its forms without annihilating it.87 If the 
difficulty of accomplishing this is greater in a polyethnic society, 
then the need is all the greater for ensuring that democratic 
values are instilled, observed and extended by all groups within 
the society. 

Which brings us again and finally to the limits that liberal 
democratic politics necessarily impose on multicultural tolerance 
and multicultural rights. A multicultural liberal-democratic polity 
is required to respect the values of various cultures only to the 
extent these do not infringe that polity's own core values. It is not, 
of course, required to sustain the values of any particular group.88 

Communities must survive and adapt as best they may in a chang­
ing world, as must liberal democracy itself. It would be pointless, 
and futile, to privilege a particular statically and homogeneously 
conceived cultural formation by trying to shield it from the pres­
sures of change, especially as many members of particular com­
munities may themselves be working towards change. And in a 
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clash between the individual rights of a person and the demands 
placed upon them by their ethnic community, multiculturalism 
must find ways, within the borders of the respect it extends, 
to defend the rights of the individual, whatever the long-term 
consequences for the community. 
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STRAIGHT GAY POLITICS: 

THE LIMITS OF AN ETHNIC MODEL 

OF INCLUSION 

CATHY J. COHEN 

On August 24, 1995, presidential candidate Sen. Bob Dole did 
something rarely seen in American politics. He returned the one 
thousand dollar check of a political contributor. The financial 
donation in this case came from the Log Cabin Republicans, a 
conservative political group comprised of lesbians and gay men. 
Still attempting to explain his decision to return the money nearly 
three weeks later, Dole declared that "what I don't want was the 
perception that we were buying into some special rights for any 
group, whether it might be, with gays or anyone else." 1 Thus, the 
participation of gay male and lesbian Republicans in the political 
process, in even the most traditional and narrow ways, was inter­
preted by Bob Dole as the pursuit of special rights. 

On September 25, 1995, the D.C. Coalition of Black Lesbians, 
Gay Men, and Bisexuals voted to hold onto a check for $2,200 
designated for the NAACP. The funds generated from a March 
fundraiser by the D.C. Coalition were to be presented to the 
NAACP at a May reception. However, it was reported in The 
Washington Blade, the local D.C. gay and lesbian paper, that "an 
NAACP representative canceled at the last moment and the 
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NAACP did not return many phone calls about rescheduling."
2 

In 
this instance, a mainstream black civil rights organization, in deep 
financial trouble, apparently decided to forgo financial assistance 
and association from a group thought to be more tainted than 
the NAACP itself. 

Both of these cases point to an interesting and continuous 
phenomenon in the politics of oppressed groups: specifically, _the 
attempt in this case by lesbians and gays, but also other marginal 
groups of different political orientations, differe~t cultural ~ack­
grounds, and different economic means, to acqmre formal nghts 
and inclusion not through street activism but increasingly 
through established and tested mainstream politics.3 In both of 
these examples, lesbians, gay men, bisexuals, and transgender~d 
(1/g/ b/ t) individuals came together attempting to use financial 
incentives to "buy" influence, recognition, and acceptance. And 
while this is a strategy that many before them, in particular white 
ethnic groups, have engaged in to achieve equal opportunity and 
results, in the case of gay men and lesbians such a tactic has been 
met with repeated failure. Whether it be the proliferation of 
antigay ballot initiatives or the increasing number of rep~rte? 
hate crimes against lesbian, gay, bisexual, and transgendered indi­
viduals, mainstream America seems to be saying that no matter 
how well behaved gays and lesbians are or how much money 
members of this community can offer, they will never be fully 

embraced. 
In neither of the cases mentioned above are we provided with 

the familiar images of oppressed groups engaged in protests, 
demanding the special rights of equality and protection given to 
other groups in society. Instead, at least in these examples, each 
group has chosen to pursue their equality th_rough t~e ~ore 
traditional and less disruptive tactics of financial contnbut10ns, 
voting, and adherence to dominant norms and values. This strate­
gic decision is not new but represents a discernable trend in the 
writing and thinking of many gay activists/ organizers/ intellec~u­
als/ leaders receiving attention today. Turning away from the lib­
eral/radical politics of liberationists who sought social change, 
and not merely inclusion, these individuals "preach" a new ga7 
political ideology. This approach promises that _if ga?. and lesbi­
ans present themselves as legitimate and deserving citizens, then 
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equal status will be bestowed on all those deemed "virtually nor­
mal. "4 It is this type of political understanding that has pushed 
the issues of gays in the military and gay marriages to the front of 
the gay political agenda, where such topics are seen as putting 
forth those images and members of "Gay America" that most 
citizens can at least tolerate and hopefully one day accept. 

It is this mainstreaming of gay and lesbian politics, as an illus­
tration of the political choices of all marginal groups, that is the 
focus of this chapter. Labeled the ethnic model of inclusion (or 
what I deem integrative or advanced margi,nalization), this strategy is 
based on the experiences of white European ethnic groups and 
assumes that, over time, as groups prove themselves to be diligent 
and willing contributors to American society, they will become 
fully integrated and assimilated into dominant institutions and 
social relationships. Thus, the ethnic model implies that as "the 
U.S. had absorbed the [white European] immigrants, had eventu­
ally granted them their rights, and had seen them take their 
places as 'Americans' despite the existence of considerable nativist 
hostility and prejudice against them," so to does this possibility 
exist for other deserving marginal groups. 5 

Undoubtedly, numerous other models of activism exist; how­
ever, it has been primarily calls for assimilation and integration 
that have been heard above the roar in gay communities across 
the country. Currently, there seem to be at least two conditions 
that make such strategies seem especially appropriate to this his­
torical moment. First is the development of a visible and seem­
ingly successful middle class among lesbians and gay men as well 
as other marginal groups. As members of this segment of op­
pressed communities gain, or are allowed, limited power and 
access to dominant institutions and resources, their success is 
marketed by those inside and outside of these communities as 
examples of the American dream. These middle-class success sto­
ries are said to represent the opportunities available to all mar­
ginal group members who participate in and adhere to dominant 
institutions, norms, and social relations. Second, the increasing 
prevalence of ethnic strategies for inclusion also seems to be tied 
to the dominant conservative political climate which currently 
pervades the country. When those marginal to dominant society 
are confronted with the prospect of only minimal gains through 

.. - - - ---- --------
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even the most protracted and sustained political struggles, then 
more traditional routes to formal inclusion may be taken up. 

However, beyond understanding the conditions under which 
marginal groups pursue an ethnic model of inclusion, it is the 
implications or consequences of such strategies, especially as they 
manifest themselves within marginal groups, that is the focal point 
of this analysis. In particular, I am interested in the ways strategies 
for formal rights and recognition emphasize and manipulate dif­
ferences in appearance, status, resources and, more generally, 
power within marginal communities. Traditionally, scholars of 
rights have focused their analysis on a dichotomous power strug­
gle between dominant groups, represented most effectively in the 
form of the state, and excluded or marginal groups seeking for­
mal inclusion.6 However, I believe that this type of narrow model­
ing misses the multiple sites of power and contestation connected 
to strategies of political inclusion. I am suggesting, instead, that 
we build on traditional models of group rights, paying attention 
not only to the dominant exercise of power, but also to the local, 
equally effective, uses of power and privilege within oppressed 
communities to gain rights for those deemed "deserving." 

It is just such an exercise of power, at the local level within 
marginal communities, that can be said to drive much of the 
ethnic model for inclusion. Central, then, to this strategy is the 
manipulation and privileging of certain characteristics and behav­
iors within marginal communities as groups prove themselves 
worthy of inclusion. For as groups vie for the label of legitimate, 
normal, and citizen, they confront the requirement that they 
regulate and control the public behavior and image of all group 
members, especially those perceived as nonconformist. 

In the past, many in the academy have assumed that the regula­
tion or control of marginal groups came exclusively from outside 
dominant sources, in an "us versus them" framework. However, 
there is a growing recognition that the power to deny group 
rights, define group membership, and regulate group behavior 
does not just happen through the hands of dominant sources. 
Instead, the process of marginalization and control is increasingly 
exercised by the more privileged members of marginal groups. 
And the "management" of marginal group members is negotiated 
daily by those we would call our own. 
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The exercise of power by relatively more privileged marginal 
group members over others in their community is not a new 
phenomenon. In the past, these power relationships were gener­
ally predicated on the exclusion or segregation of marginal 
groups from dominant society. Today, in contrast, these relations 
are based to varying degrees on more privileged marginal group 
members' association with dominant groups and institutions. 
Thus, as dominant players attempt to remove themselves or are 
removed from the direct regulation of marginal communities, 
newly elected officials, traditional leaders, public intellectuals, 
and other members of marginal groups are given or take on the 
role (and some of the power) of policing their community. 

I use the term policing here to mean the regulation and man­
agement of the behavior, attitudes, and, more importantly, the 
public image of the group. 7 As I have written elsewhere, it is 
the indigenous construction and policing of group identity and 
membership that serves as the site for local power struggles within 
the framework of group rights. Marginal communities faced with 
dominant definitions of themselves as inferior and "other" con­
struct a different or oppositional group identity, redefining them­
selves for their group members and the larger public. These 
attempts at redefinition highlight the characteristics and contri­
butions of marginal group members thought to be positive or in 
accord with dominant values. Through this process of demonstra­
ting our ''.just as good as you" qualities, middle-class and more 
privileged members of marginal communities build what has been 
called the cultural capital of the group.8 For example, in the case 
of African Americans: 

This systematic degradation, stereotyping and stigmatization of 
Black Americans has all but dictated that attempts at incorporation, 
integration, and assimilation on the part of black people generally 
include some degree of proving ourselves to be ''.just as nice as 
those white folks." Thus, leaders, organizations, and institutions 
have consistently attempted to redefine and indigenously construct 
a new public image or understanding of what blackness would 
mean . This process of reconstructing or [im]proving blackness 
involves not only a reliance on the self-regulation of individual 
black people, but also includes significant "indigenous policing" of 
black people. Consistently, in the writings of black academics we 
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hear reference to the role of the black middle class as examples 
and regulators of appropriate behavior for the black masses.9 

Thus, marginal group leaders, activists, and those with relative 
privilege use the norms, institutions, relationships, and indige­
nous definitions of membership within marginal communities to 
produce an image of the group thought to be consistent with 
hegemonic culture and acceptable to dominant groups. 

It is this process of policing the visible or public boundaries of 
group identity that threatens the status of these most vulnerable 
in marginal communities. Marginal groups looking for formal 
recognition and rights are forced to embrace a model of inclusion 
that is premised on the idea, not that all groups deserve formal 
recognition, but instead that formal rights are to be granted only 
to those who demonstrate adherence to dominant norms of work, 
love, and social interaction. 10 And marginal group members who 
are close to the edges of dominant power, where access and 
decision making seem like real possibilities, confront incentives to 
promote and prioritize those issues and members thought to 
"enhance" the public image of the group, while controlling and 
making invisible those issues and members perceived to threaten 
the status of the community. 

The real difficulty or contradiction inherent in using the ethnic 
model as a strategy for inclusion rests in the distance between the 
lived experience of so many marginal group members and the 
image that groups are required to put forth for inclusion. Tradi­
tionally, this model demands adherence to a standard of normal­
ity rooted in white, middle-class, male, heterosexual privilege, with 
whiteness being the most essential quality. 11 And while historically, 
European immigrant groups such as the Irish had also to prove 
their normativity, with even their whiteness challenged and recon­
structed, in the end it was the whiteness of their skin that facili­
tated their formal and informal inclusion. 12 Thus, in the case of 
race, the ethnic model poses what might be seen as a double 
burden for "minority" racial groups ( or people of color), since 
not only are members expected to prove or demonstrate their 
acceptability, they are expected to do this in light of being non­
white. 

Through this model of politics people of color are forced 
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to demonstrate or "buy" their normauv1ty and their "honorary 
whiteness" through the class privilege they acquire, through the 
attitudes and behavior they exhibit, and through the dominant 
institutions in which they operate. So, for example, Colin Powell 
can be accepted as a serious presidential candidate by many white 
Americans (in spite of being black) because of his pull myself up 
by my boot-straps history, because of his association with domi­
nant institutions such as the military, and because of the conserva­
tive attitudes and associations that legitimize him. However, for 
most people of color it is the difference between this double 
burden of proof and their actual life chances, whether they be 
straight or gay, that makes the ideal of formal and informal equal­
ity through full inclusion of all group members a remote possibil­
ity. And in the case of lesbians and gay men, it is the disparity 
between the general standards of normativity and the chosen or 
forced lived experiences of many gay men, lesbians, bisexuals, 
and transgendered individuals that impedes the full access of 
many group members to the rewards and privileges of dominant 
society. 

In the space between what is expected from the ethnic model 
and how people actually exist lie those members/ segments of 
marginal communities whose behavior and attitudes are thought 
to be in need of policing and who face complete ostracization if 
necessary. Further, in this space also lie the dividing lines between 
those in marginal communities who may gain acceptance through 
ethnic strategies of inclusion and those who may not. Thus, for 
example, the ethnic model of inclusion, with its assumption of 
whiteness as an essential characteristic of normativity, privileges 
from its inception white members of lesbian, gay, bisexual, and 
transgendered communities, while disadvantaging the people of 
color in these groups. 

This particular examination while generally focused on the 
limits of an ethnic model of rights is specifically structured around 
three topics: first, the degree to which marginal groups work to 
reconstruct their public image with the idea that such efforts will 
enhance their access to rights, opportunities and, more generally, 
power in society; second, the ways leaders and individuals, in­
volved in the regulation of the public "face" or visible image 
of their communities, find their political decisions and actions 
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constrained by the need to conform; and third, the alternative 
strategies that activists have pursued toward a more transforma­
tive or liberatory politics. Specifically, I argue that strategies for 
inclusion, based on the ethnic model of rights and recognition­
with its necessary indigenous policing-affect and, more im­
portantly, constrain the political decision making and activity of 
marginal groups. We must, therefore, work to identify other politi­
cal strategies which challenge and change power relationships 
both in and outside of marginal communities. 

For the purpose of this analysis, I employ the framework of 
marginalization to explore the complexities of power relation­
ships within marginal groups. 13 The theory of marginalization is 
structured around the idea that there exist groups in society 
which historically have been denied access to decision making 
and full participation within dominant political, economic, and 
social institutions and relationships. This framework highlights 
the dialectical and evolving relationship between dominant strate­
gies of marginalization and indigenous strategies of resistance. It 
also makes central the exercise of power within marginal commu­
nities, reminding the researcher that power relationships, at both 
exogenous and indigenous levels, interact to constrain and in­
completely determine the political choices and collective behavior 
of oppressed or marginal groups in society. To explore such con­
straints, I focus my empirical examples on the politics of lesbian, 
gay male, bisexual, and transgendered communities. Looking 
briefly at three periods in the politics of lesbian and gay communi­
ties, I try to illustrate how the promise of rights and inclusion can 
motivate the policing or the mainstreaming of politics in gay 
communities. 

I begin by detailing some of the components of the theory of 
marginalization to be used in this analysis. I then briefly discuss 
the history of marginalization that lesbian and gay communities 
have faced over the years. Next I turn my attention to three 
moments when the politics of these communities have been 
driven or strongly influenced by the quest for legitimization and 
normalization. This leads to a discussion of the limits of the ethnic 
model of inclusion. I conclude by taking up the questions: Why, if 
the limits of this political strategy are so obvious and recurrent in 
the experiences of most marginal groups, do oppressed comm uni-
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ties continue to pursue such strategies? Is there an alternative to 
the quest for formal group rights and recognition as we know it 
that better serves the interests of those most vulnerable in mar­
ginal communities? 

MARGINALIZATION: OTHERING IN THE DENIAL OF 

GROUP RIGHTS 

For the purpose of this analysis we will assume that a group is 
marginal to the extent that its members are outside of decision 
making; stigmatized by their identification; denied access to domi­
nant institutions; isolated or segregated; lack control over the 
means of production and the distribution of goods and services 
in society, or generally excluded from control over those resources 
which shape their quality of life. Much of the material exclusion 
experienced by marginal groups is based on, or justified by, ideo­
logical processes that define these groups as "other." Thus, mar­
ginalization occurs, in part, when some observable characteristic 
or distinguishing behavior shared by a group of individuals is 
systematically used within the larger society to signal the inferior 
and subordinate status of the group. 14 Quite often, it is this stig­
matized "mark" that becomes the primary identification by which 
group members are evaluated and through which they experience 
the world. Of course, there are other identities that effect the 
status and position of marginal group member. However, a select 
few constructed identities-those we might call primary-come 
to have a nearly totalizing effect on the life chances and life 
experiences of marginal group members. 15 

The theory of marginalization is structured around at least 
three major principles that aid in our analysis of the political 
behavior of marginal groups: first, is its focus on the history of 
power relations and oppression under which groups evolve; sec­
ond, is the centrality of the indigenous structure of marginal 
communities in understanding their political choices; and third, 
is the recognition that strategies of marginalization are not static 
but evolve over time. 

The first principle necessitates that in this analysis I incorporate 
the historical experiences of lesbians and gay men into my expla-
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nations of their present-day political choices and actions, recog­
nizing that historical experiences of exclusion not only frame the 
way marginal groups view more dominant institutions and groups 
but also constrain the way groups view themselves and their ability 
to mobilize around certain issues. For example, it would be diffi­
cult to understand the current political thrust of some gay writers 
such as Andrew Sullivan, Richard Mohr, or Bruce Bawer toward 
conservative or assimilationist strategies without knowing the his­
tory of blame and alienation that has been directed toward gays 
and lesbians by dominant groups. Thus, any analysis of the poli­
tics of marginal communities must be informed by the history of 
inequality and oppression under which these groups have devel­
oped. 

The second principle of this theory reminds us that an under­
standing of the indigenous structure of lesbian and gay communi­
ties must be taken into account as we analyze this move toward 
assimilation. What are the demographic characteristics of this 
new leadership urging strategies of integration? Who, through a 
process of incorporation, will be excluded from the indigenous 
resources of the community, either because of their material vul­
nerability or their indigenous social marginality? Only by paying 
attention to power relationships within marginal communities 
can we closely examine variation in the consequences of political 
choices for different marginal group members. 

The third and final principle highlighted here is probably that 
which is most central to this analysis. This component focuses on 
the evolving nature of strategies of marginalization. For example, 
one pattern of marginalization may focus on the categorical exclu­
sion of all members of a certain class or group from central 
control over the dominant resources of a society. And while such 
a strategy might prove effective in directing the policies and 
interaction of society at one stage in its development, other more 
complicated strategies may be needed in a different political envi­
ronment. Thus, a strategy that allows for the limited mobility of 
some "deserving" marginal group members-integrative marginali­
zation-may be effective in the face of resistance from the ex­
cluded group. The pattern of exclusion or marginalization I am 
interested in for this analysis not only allows for limited mobility 
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on the part of some marginal group members but also transfers 
much of the direct management of marginal group members to 
individuals who share the same group identity. 

This pattern of marginalization-which I call advanced margin­
alization-is rooted in a process where dominant norms and val­
ues are incorporated into the culture, ideology, and consciousness 
of marginal group members, resulting in a form of internal regu­
lation. This process takes place in such a way that indigenous 
definitions of what it means to be a fine, upstanding group mem­
ber include adherence to norms that are also used to regulate and 
exclude. Those most vulnerable in marginal communities can also 
face what I have labeled secondary marginalization by members of 
their own group. Through such a process, those members of 
marginal communities most in need and most extreme in their 
"nonconformist behavior" are defined as standing outside the 
norms and behavior agreed upon by the community. These indi­
viduals are, therefore, denied access to not only dominant re­
sources and structures, but also many of the indigenous resources 
and institutions needed for their survival. Now, having detailed 
just a few of the major contributions of this theory, we can apply 
the framework of marginalization to our examination of the poli­
tics of lesbian and gay communities. 

Marginalization in Lesbian and Gay Communities: Past 
and Present 

As noted above, any analysis of power in marginal communities 
should begin with an examination of those external forces that 
largely shape the political environment to which marginal groups 
respond. The history of those who currently identify as lesbians 
and gay men has been one of continuous marginalization and 
punishment. Whether through legal penalties, religious and social 
condemnation, or medical treatment and institutionalization, ho­
mosexuality or sodomous acts have been viewed in this society 
with great disdain and loathing. Few strategies of marginalization 
have not been used to contain and destroy this group of individu­
als. Jonathan Ned Katz, historian of gay and lesbian history, writes 
that during the four hundred years of American society, "Ameri-
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can homosexuals were condemned to death by choking, burning, 
and drowning; they were executed, jailed, pilloried, fined, court­
martialed, prostituted, fired, framed, blackmailed, disinherited, 
declared insane, driven to insanity, to suicide, murder, and self­
hate, witch hunted, entrapped, stereotyped, mocked, insulted, 
isolated, pitied, castigated, and despised." 16 

In conjunction with institutional and social mechanisms of 
marginalization, ideologies designating lesbians and gay men as 
something other than fully human, attempted to justify the cate­
gorical exclusion and oppression of these individuals. Those who 
committed sodomous acts were defined as abnormal. They were 
designated deviants who dared to challenge the laws of God and 
nature. And while most of the rhetoric aimed at this group fo­
cused on God and "his" natural way, we should note that it was 
the threat that homosexuality posed to the nuclear family, gender 
roles, and other norms of social unity used as fuel for economic 
systems that motivated this systemic and continuous discourse of 
"otherness." 

If we begin with colonial America we find that same-sex sex 
acts-those acts deemed "crimes against God" and eventually 
"crimes against nature" -often met with the severest of criminal 
penalties. The demonization of such behavior was facilitated by a 
marginalizing discourse, interpreting such acts as standing outside 
of religious tradition. Colonists, migrating from England to es­
cape religious persecution, established small, closely knit religious 
sects in the "New World" and based most of their life structure 
around religious teachings from the Bible. Inevitably, then, the 
Bible became the basis upon which law was structured, normality 
defined, and marginalizationjustified.John D'Emilio in his book 
Sexual Politics, Sexual Communities writes, 

Biblical condemnations of homosexual behavior suffused Ameri­
can culture from its origin. For seventeenth-century settlers, with 
only a precarious foothold on the edge of an unknown continent, 
the terrible destruction of Sodom and Gomorrah by an angry God 
evoked dread .. Men who lay with men, the book of Leviticus 
warned, committed an "abomination; they shall surely be put to 
death; their blood shall be upon them .... " 

The law stipulated harsh punishments for homosexual acts. Colo-
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nial legal codes, drawn either directly from the Bible or from the 
theologically influenced English buggery statute of 1533, pre­
scribed death for sodomy, and in several instances courts directed 
the execution of men found guilty of this act. 17 

While the punishment given for sodomous acts in colonial 
America was quite severe, understanding of what such behavior 
implied was in fact quite limited. In contrast to how we conceptu­
alize gay communities and gay identity today, same-sex sex acts in 
these early times were understood as individual behavior, not as 
the defining characteristic of an individual or a group. Thus, 
while strategies of marginalization were instituted to control this 
"unnatural" behavior, the goal of such punishment was to set the 
faltering individual on their natural Christian path and to send a 
message to others thatjourneys outside of God's proscribed behav­
ior would not be tolerated. 

The nineteenth century is often noted by historians as a turn­
ing point in society's understanding and treatment of same-sex 
sex acts. As the state began to replace the church and religion as 
the defining structure in nineteenth century society, there also 
developed also a general move toward "rational" scientific assess­
ment as the guiding force through which actions were evaluated. 
In such an environment, medical, and scientific professionals 
began to take on new importance. Thus, along with the continued 
development of cities and towns, greater personal choice with 
regard to private heterosexual acts, the lessening role of the 
church in defining the structure of society, and the increasing 
search for objective science, the role of medical professionals in 
defining "normal" and "abnormal" sexual behavior also ex­
panded. And it was the discourse around the idea of sickness and 
cures that lead to the prominence of the medical field in defining 
the status and marginalization of homosexuals from the late nine­
teenth century onward. 

It was during this period that construction of the homosexual, 
as a defining identity and unique group, emerged.18 Sodomous 
acts, once thought to be wayward individual behavior, were rede­
fined, largely by medical professionals, as signaling some inherent 
or fundamental flaw in the character of an individual. Further, all 
those participating in such behavior were understood as a unique 
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or distinguishable group in society. In accord the penalties and 
discourse surrounding this behavior changed, focusing on the 
categorical marginalization of the entire group. 

Medical professionals in Europe and the United States, in their 
analysis of homosexual acts, supplied yet another institutional 
mechanism for the marginalization of men and women engaged 
in same-sex sex acts. For example, while homosexuality was still 
understood as deviant or abnormal behavior, it also came to be 
known as a physical defect to be cured. Katz notes that from the 
late nineteenth century into the twentieth century, we find doc­
tors and researchers using castration, vasectomy, electric shock, 
hormone medication, aversion therapy, and lobotomies to "cure" 
homosexuality. 19 However, in no way did this medical dimension 
of homosexual marginalization replace the criminalization of sod­
omous acts. Instead, as Foucault suggests, the medical discourse 
introduced yet another instrument of power, another discourse 
through which to examine and control individuals and their sex­
ual behavior. 20 

The twentieth-century experiences of lesbian and gay men 
continue to provide examples of marginalization and oppression. 
In response to increasing acts of resistance, any number of institu­
tions and individuals have sought to reinforce the marginalization 
of lesbian and gay communities. Strategies ranging from the 1934 
Motion Picture Production Code prohibiting any depiction of 
homosexuals in films, to police harassment, arrests, and beatings, 
to the medical profession's use of institutionalization and experi­
mentation, have all been implemented to control the behavior, 
identity, and status of lesbians and gay men. The government, 
however, has probably the most effective instrument of control 
using the military, the FBI, the Post Office, and other public 
institutions in its efforts to enforce and maintain the subservient 
position of lesbians and gay men. 

The witch hunts of the McCarthy era provide one of the more 
classic examples of the targeting of homosexual men and women 
for marginaliza~ion. In the midst of a hysteria about the commu­
nist threat, the threat to national security presented by "sexual 
perverts" seemed a safe and effective (in terms of publicity and 
the advancement of congressional careers) connection to high­
light. Thus, it was during this period that members of Congress 
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used ideological strategies of marginalization, equating the al­
leged threat of communism to the threat of homosexuality to 
further exclude members of this group. D'Emilio and Freedman 
write in their book Intimate Matters: 

The Cold War against Communism made the problem of homosex­
uality especially menacing. "The social stigma attached to sex perva­
sion is so great," the committee [Senate Committee on Expendi­
ture in Executive Departments] noted, that blackmailers made "a 
regular practice of preying upon the homosexual." 21 Already be­
li eved to be morally enfeebled by sexual indulgence, homosexuals 
would readily succumb to the blandishment of the spy and betray 
their country rather than risk exposure of their sexual identity.22 

For many Americans both groups (communists and homosexuals) 
were morally bankrupt and threatened the basic American values 
that held this country together, namely family and democracy. 
Thus, the power of such rhetoric is exemplified in the little known 
fact that during the McCarthy era, when we take into account 
military positions as well as federal employment, more people 
were dismissed from positions for allegedly being homosexual 
than were dismissed for allegedly being communists.23 

The 1960s and 1970s produced important political, social, and 
institutional victories for lesbian and gay communities. 24 How­
ever, despite such progress lesbians and gay men still found them­
selves to be marginal members in the greater society. The late 
l 970s saw a flurry of legislative action attempting to hold on to 
the categorical exclusion of gays and lesbians as legitimate citizens 
in the society.25 For instance, while some sodomy laws were re­
voked during this decade, the majority of states still had laws 
prohibiting sodomous acts between consenting same-sex partners. 
Further, the federal government continued to ban the employ­
ment or service of lesbians and gay men in the military, the FBI, 
or other "security intensive" jobs. 

Undoubtedly, the most horrific event to happen to gay and 
lesbian communities during the 1980s was the emergence of AIDS 
as a devastating disease that threatened not only lesbian and gay 
male communities but the entire public. Those individuals in gay 
communities who had previously lived in relatively secluded ur-
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ban areas, heavily populated by other gays and lesbians, and often 
protected by financial privilege, came to experience the malicious 
and threatening nature of new ideologies of marginalization. 
These ideas branded all gays as diseased and dangerous, making 
them unwilling targets of homophobic and AIDS-phobic fanatics 
brandishing everything from baseball bats to discriminatory legis­
lation. 

In the wake of AIDS, numerous legislative attempts were 
mounted to restrict and deny the rights of those who were HIV­
positive or had AIDS, as well as to "contain" the behavior of those 
designated as high risk, such as gay men and Haitians. We must 
remember that lesbian and gay community members encountered 
the threat of AIDS just as the homophobic Reagan/Bush era 
began. It was in this political environment, where cries of family 
values and cultural decay not only impacted political debate but 
substantially influenced public policy, that homosexuality-along 
with that other deviant cultural/sexual practice of the 1980s, 
"single-motherhood" -was represented, once again as threaten­
ing the health, protection, and structure of the "general public." 
And it was this type of analysis that led some public officials, 
religious leaders, and general citizens to call for the quarantining 
and random HIV-testing of gays and lesbians. 

Another very telling sign of the continued marginalized status 
of gays and lesbians is evident in the public attitudes exhibited 
toward this group. Again, we must recognize that the degree to 
which institutional and social strategies of marginalization are 
effective is directly tied to the success of ideological strategies 
penetrating the public consciousness. Thus, in the case of gay 
men and lesbians, their continued oppression depends, in part, 
on the ability of antigay organizers to persuade the public that 
stereotypes of gays-as dangerous to adults, children, and the 
country-are true; and that this type of danger necessitates insti­
tutional and social restrictions, limiting their full participation in 
American society. 

Ken Sherrill,· a scholar of American politics and the politics of 
the lesbian and gay communities, found that even in the 1980s 
lesbians and gay men were the group toward which Americans 
exhibited the most hostile feelings: 
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The 1984 Michigan study [the National Election Study] asked 
people to place their feelings toward fourteen groups on the [feel­
ing] thermometer .... Of all fourteen groups, only lesbians and 
gay met1 were placed below 50 degrees by a majority-61.5%-of 
this national sample. 

In 1988, 35% of the American people placed their feeling toward 
gay people at zero degrees-the coldest possible extreme .... [A] 
total of 63% of the American people indicated negative feelings 
toward homosexuals. No group-exceeded the total percentage of 
Americans holding cold or negative feelings toward gay people.26 

It was the hostility toward gays and lesbians still evident in the 
1970s and 1980s which provided a fertile ground for increased 
violent attacks on gays and lesbians more recently. The social 
marginalization and stigma evoked through a lesbian or gay iden­
tification has become a staple of American culture, manifested in 
its most violent way through increases in "gay bashing." Richard 
Mohr discusses the violence perpetrated against individuals per­
ceived to be lesbian or gay: 

A recent extensive study by the National Gay and Lesbian Task 
Force found that over 90 percent of gays and lesbians had been 
victimized in some form on the basis of their sexual identification. 
Greater than one in five gay men and nearly one in ten lesbians 
had been punched, hit, or kicked; a quarter of all gays had had 
objects thrown at them; a third had been chased; a third had been 
sexually harassed and 14 percent had been spit on-all for being 
perceived to be gay.27 

Violence against lesbians and gays is just one more manifesta­
tion of the prevalence of social attitudes that view the gay commu­
nity as a group of "deviants," unworthy of even the most basic 
rights and protection. Further, the fact that in the 1990s there still 
exists no federal protection against discrimination on the basis of 
sexual identification, that the government persists in holding on 
to yet another discriminatory policy toward lesbians and gays in 
the military, and that states continue to allow for the criminal 
prosecution of those practicing sodomy, clearly signifies the sever­
ity of political marginality experienced by members of this com­
munity. 

All of these examples should serve to remind us of the system­
atic nature of marginalization. Through continuous strategies of 
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inequality, the marginalization experienced by lesbians and gay 
men persists over time, becoming institutionalized in the prac­
tices and ideas of the society. Marginalization, thus, becomes 
reinforced through the everyday behavior of individuals as they 
follow the norms, rules, and procedures that help to structure 
society. In the theory of marginalization, the ascribed and mar­
ginal position of a group is seen as an important factor in under­
standing the range of life choices as well as the specific political 
processes and choices of group members. Having examined the 
long and continuous process of marginalization faced by lesbian 
and gay communities, we can now explore the impact of such 
strategies on the political choices and actions of group leaders. 
When faced with ideological arguments that define you as deviant, 
other, and unnatural, is the only available and feasible strategy of 
resistance one that refutes such arguments by celebrating the 
normality of the group? Further, if presenting a positive or accept­
able public image of the group is the strategy of resistance to be 
pursued, what are the implications of such decisions within mar­
ginal communities? 

POLITICS AND POWER IN LESBIAN AND 

GAY COMMUNITIES 

In this section, I want to briefly examine three moments in the 
political history of lesbian and gay communities which illustrate 
the internal dissention and regulation innate to political strate­
gies focused on the acquisition of formal group recognition and 
rights. Again, I want to pose the questions of who or what parts/ 
segments of gay communities get left out when the price of admis­
sion and/ or acceptance is assimilation and conformitivity. Fur­
ther, does the advancement of political struggles around the 
granting of rights ensure a process of secondary marginalization 
in marginal communities? 

Moment I: Early Organizing in the Lesbian and 
Gay Community 

If we search for the presence of an ongoing attempt at resistance 
in gay and lesbian communities, most would agree that the activ-
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ism of the late 1940s and early 1950s-with the development of 
the Veterans Benevolent Association (1945), the Knights of the 
Clock (1940s), the Mattachine Society (1951), the Daughters of 
Bilitis (1955), and One magazine (1953)-represents the starting 
point for such activity. 28 Initially, many of these groups came to 
fruition through the work of lesbian and gay men who learned 
their organizing skills while working in the communist party or 
other progressive movements. For example, Henry Hay, founder 
of the Mattachine Society, used his organizing experience in the 
communist party to set up a structure that produced one of the 
most successful gay male organizing efforts of this era. Through 
their work in radical movements, these early organizers framed 
a n analysis of the lesbian and gay community that emphasized 
their status as a distinct minority group, who needed to work 
collectively to make demands upon exclusionary political, cul­
tural, and economic systems. And it was through these early orga­
nizations that members of gay and lesbian communities organized 
themselves, challenging police harassment, abuses by medical au­
thorities and developing a group consciousness around their "mi­
nority" status as outsiders. 

The dominance of such progressive understandings of lesbian 
and gay politics did not last for long. As these organizations 
gained more public scrutiny, organizers such as Hay lost their 
standing as more moderate political activists came to dominate 
the organizing of lesbians and gay men. Centrist political leaders 
within the community took over many of these organizations 
by articulating a nonconfrontational analysis of lesbian and gay 
politics. These leaders highlighted the ideals of sameness and 
assimilation, emphasizing that homosexuals differed from hetero­
sexuals only in the choice of their sexual partner. Thus, a picture 
of lesbian and gay men as God-fearing, normal people, was 
thought to be the most effective strategy to challenge dominant 
ideologies promoting ideas of difference, deviance, and others. 

Such a belief is whatJeffEscoffier, in his article "Sexual Revolu­
tion and the Politics of Gay Identity," has described as the assimi­
lationist position: 

The alternative "assimilationist" position sought to open the way 
to acceptance of homosexuals by emphasizing the similarities be-
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tween homosexuals and heterosexuals. Because the "secondary so­
cialization" of homosexuals resulted from a life given over to hid­
ing, isolation, and internalized self-hatred, homosexuals should 
adopt a "pattern of behavior that is acceptable to society in general 
and compatible with [the] recognized institutions . .. of home, 
church and state," rather than creating an "ethical homosexual 
culture," which would only accentuate the perceived differences 
between homosexuals and heterosexuals and provoke continued 
hostility. 29 

Undoubtedly, one of the most significant conflicts to emerge 
from the organizing of the 1950s was the question of the appro­
priate strategies for lesbian and gay organizations. This period of 
organizing, which we now call the homophile movement, resolved 
this conflict by focusing on strategies of inclusion not reorganiza­
tion. And considering the hostile atmosphere of the 1950s, a 
strong case can be made for the rationality in choosing an assimi­
lation strategy of "acceptable legitimacy." However, the conse­
quences of such decisions should not go unnoticed. Through 
this approach, group members effectively agreed to challenge 
strategies of categorical exclusion, while accepting patterns of inte­
grative marginalization. Thus, marginal group members who were 
willing to take on the norms and values of the dominant society 
were unconsciously understood to deserve the legitimacy of domi­
nant groups. Those members unable or unwilling to assimilate, 
however, were represented as somehow deserving of the margin­
alization they encountered, both in and out of the community. 

The manifestations of such a strategy in the gay community 
during the 1950s resulted in the stratification of leadership and 
members along a newly embraced and redefined standard of 
normality. As I noted above, many of the original organizers of 
early gay and lesbian organizations, in particular Harry Hay of 
the Mattachine Society, were purged from their organizations 
because of their past links with left-wing organizations and be­
cause of their political analysis which emphasized the oppressed 
nature of the gay community and its need to visibly mobilize 
collectively. Other organizations, such as the Daughters of Bilitis, 
an early lesbian organization, were also forced to deal continu­
ously with the question of appropriate strategy. In the end this 
duel for the soul of organizations in lesbian and gay communities 
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led to the destruction of many of these groups. John D'Emilio 
writes of this period, "Finally, the movement took upon itself 
an impossible burden-appearing respectable to a society that 
defined homosexuality as beyond respectability. In trying to ac­
commodate social mores, DOB [Daughters of Bilitis] and Mat­
tachine often reflected back to their potential constituency some 
of society's most condemnatory attitudes. Their criticisms of the 
bars and gay subculture undoubtedly alienated many of the men 
and women with the strongest commitment to gay life." 30 

Moment II: Gay Writing in Response to AIDS 

Without a doubt, the 1980s will be known as the decade of AIDS. 
It would be this pandemic that would dominate, rightly so, lesbian 
and gay male politics for the entire decade. At a time when city, 
state, and federal authorities lacked the wherewithal to see AIDS 
as an important issue upon which they must act, there developed 
slowly but surely an increased pattern of recognition in gay com­
munities that AIDS was a disease that had to be reckoned with if 
anyone was to survive. Initially, denial of the impact and perva­
siveness of this new disease was the preferred pattern of response 
by gay community members. Some in the community suggested 
that AIDS was not as threatening as those writing about it would 
have people believe. Rumors spread that only a few "promiscuous" 
people, or older gay men, or those who had been out of the 
country, would have to worry about catching this deadly disease. 

Eventually, significant numbers of gay men, bisexual men and 
women, transgendered individuals, and lesbians came to realize 
that this disease did not happen to only the "bad" people in the 
community. The massive denial exhibited by many members of 
the gay and lesbian community melted away as increasing num­
bers of neighbors, friends, and lovers suffered from the opportu­
nistic infections manifested from HIV. In an environment where 
all of the evidence, including the naming of the disease (GRID: 
Gay-Related Immune Deficiency), says that it is about your com­
munity, denial is difficult to maintain. 

For some who write of the early response of gay communities 
to the threat of AIDS, this is a story of communities coming to 
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consciousness and responding in heroic fashion. However, the 
framework of marginalization reminds us that we must reject 
simple dichotomies of powerful or powerless, community re­
sponse or community denial, and instead examine the complex 
social relationships which define and frame the political choices 
of marginal groups. In the case of AIDS activism this means 
recognizing and analyzing the conflicts and dissention that struc­
tured the gay community's response to this disease. 

The response or resistance of the gay community to AIDS was 
a long and conflictual journey that evolved through separate yet 
overlapping stages, where the worldview of members was modified 
and the indigenous resources of the community were mobilized. 
An important stage of this reaction centered on changing the 
consciousness of community members. Group members needed 
to acknowledge and recognize that some mysterious disease was 
upon them and it threatened to undo all the victories and liberties 
won over the many decades of activism and survival. Fundamental 
to the fight against AIDS was the diffusion of information and 
arguments that sought to redefine, for community members and 
the larger public, ideas about the gay community as well as this 
new disease. Often this information came in the form of debates 
within the pages of gay magazines and newspapers. These debates 
provided different interpretations of what was happening and 
how best to respond to this crisis. Writers argued about whether 
to challenge or accept dominant ideas and concepts that defined 
the gay community in terms of "promiscuous" behavior, "abnor­
mal" sexual practices, and deviant actions. Thus, while acknowl­
edging the importance of the disease was critical, the different 
interpretations that both community members and the general 
public brought to events defining the epidemic often determined 
the type of response emanating from any particular group. 

Throughout the epidemic the gay press, in papers like the New 
York Native, provided alternative information to the community. 
Some of the most vicious and defining debates of this epidemic 
took place in the pages of these magazines and newspapers. There 
were writers who contended that nothing short of stopping all 
sexual activity was necessary to curb the possible extinction of the 
gay male community in New York. Others argued that gay leaders 
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were overreacting to the threat of this disease and that in its 
wake they were willing to forego critical components of the gay 
community's distinct culture, in particular its sexual liberation. 

The public struggle over how to interpret this crisis was fore­
grounded most in those articles attempting to jar the "moral" 
consciousness of the community into recognition and action. 
Probably the person most noted for such articles is screen writer 
and AIDS activist Larry Kramer. Kramer's first article on the sub­
ject of AIDS, entitled "A Personal Appeal," appeared in the New 
York Native in August of 1981. The article attempted to accomplish 
two goals: first, to sound an alarm and drive home the severity 
a nd reality of AIDS for the gay community; and second to solicit 
money for AIDS research. As did most of Kramer's writing, this 
article generated heated debate. Much of the controversy cen­
tered on Kramer's assessment that 

the men who have been stricken don't appear to have done any­
thing that many New York gay men haven't done at one time or 
another . . .. It's easy to become frightened that one of the many 
things we've done or taken over the past years may be all that it takes 
for a cancer to grow from a tiny something-or-other that got in 
there who knows when from doing who knows what. (emphasis 

added) 3 1 

It was articles and essays of this sort that motivated reactions to 
what many saw as the sexually prude or antisex position of those 
writing on AIDS. Bob Chelsey, in another Native article, suggests 
that in the name of talking about AIDS there was occurring an all­
out attack on sexuality and the sexual liberation won in the 1970s, 
reminiscent of dominant arguments which sought to define gay 
men as deviant and therefore as deserving of AIDS. Chelsey wrote, 

Kramer's emotionalism is the triumph of guilt: that gay men deserve 

to die for their promiscuity . ... 
Read anything by Kramer closely. I think you'll find that the 

subtext is always: the wages of gays sin are death. I ask you to look 
closely at Kramer 's writing because I think it's important for gay 
people to know whether or not they agree with him. I am not 
downplaying the seriousness of Kaposi's sarcoma. But something 
else is happening here, which is also serious: gay homophobia and 

anti-eroticism.32 
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It is important to recognize, as is illustrated above, that the 
process of consciousness-raising and action, even in response to a 
community crisis, is not one performed without controversy and 
dissention. This process is especially so when part of a dominant 
discourse that has been used to marginalize a community, in this 
case the promiscuity of gay men, is used by those identified as 
indigenous leaders. Thus, Larry Kramer's suggestion that gay men 
through their behavior-a behavior that he suggests most gay men 
have engaged in at one time or another-may have done "who 
knows what" to initiate this epidemic was viewed by many as 
replicating dominant ideologies of marginalization within the 
community-providing a secondary marginalization of group mem­
bers. 

Over the course of the epidemic similar articles were written 
focusing internally and challenging the politics and culture of 
segments of the gay community. AIDS activist and rock singer 
Michael Callen, along with "one-time hustler" Richard Berkowitz, 
in their 1982 Native article "We Know Who We Are," deplored the 
"promiscuity" of the community in conjunction with its response 
to AIDS.33 As might be expected, the article was met with fierce 
opposition. Randy Shilts, in And the Band Played On, describes the 
context in which this article was received: 

Callen and Berkowitz were quickly denounced as "sexual Carrie 
Nations," and the letters column of the Native was filled with angry 
rebuttals. Writer Charles Jurrist responded with his own Native 
piece, "In Defense of Promiscuity," which highlighted the popular 
party line that a gay man was more likely to be killed in a car 
accident than by AIDS. An infectious agent might be hypothesized, 
Jurrist wrote, " ... but that's all it is-a theory. It is far from 
scientifically demonstrated. It therefore seems a little premature to 
be calling for an end to sexual freedom in the name of physical 
health."34 

Undoubtedly, in light of the information and experiences we 
have all had, it is difficult to read Jurrist's defense of promiscuity 
by downplaying the threat of AIDS. However, the indigenous 
struggles over the appropriate language and understanding of 
AIDS within gay communities, at a time when the scientific facts 
were not known, is our focus here. For many, the debate over 
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action, blame, and self-definition was seen as reinforcing some 
long-held divisions in the community, especially those tensions 
over perceived appropriate sexual behavior and public image. 
Thus, in this era of crisis around AIDS, where the public gaze is 
so focused on gay communities, there was pressure, and maybe a 
willingness, on the part of some gay leaders to conform and atone 
for the "deviant and nonconformist" behavior of "other" gay men. 

Moment Ill: Gay Writers Today 

The flowering of books on gay-oriented subjects published by 
major trade labels today suggests that the elusive gay market has 
finally been discovered and is now "getting milked." Most major 
book stores have partitioned off a section, be it ever so small, for 
books dealing with lesbians, gay men, bisexuals, transgendered, 
drag queens, butch/ femme sex partners, and the list goes on. 
Central to this expanding discourse have been those books which 
attempt to lay out or forecast the most effective political strategies 
for gay communities in the twenty-first century. Among these 
current day political analysts, the topic of gay inclusion and civil 
rights continues to be fundamental. And present in all of these 
analyses are distinctions, some subtle and some not so subtle, 
between the "deserving or reasonable" members of gay communi­
ties and those more "unrepentive and impulsive" lesbians and gay 
men. For example, Richard D. Mohr, in his book A More Perfect 
Union: Why Straight America Must Stand up for Gay Rights, suggests 
that one of the reasons to provide civil rights to gays and lesbians 
is because it will allow them to make more reasonable decisions 
regarding their sex/ love life. He writes: 

This justification for civil rights legislation has special import for 
gay men and lesbians. With the lessening of fear from threat of 
discovery, ordinary gays will begin to lead self-determining lives. 
Imagine the lives of those gays who systematically forgo the oppor­
tunity of sharing the common necessities of life and of sharing the 
emotional dimensions of intimacy as the price for the means by 
which they place bread on the table. Love and caring could cost 
you your job-if you're gay-while catch-as-catch-can sex and inti­

macy could cost you your life . 
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In the absence of civil rights legislation, lesbians and gay men 
are placed in the position of having to make zero-sum trade-offs 
between the components that go into making a full life, trade-offs, 
say, between a reasonable personal life and employment, trade-offs 
which the majority would not tolerate for themselves even for a 
minute. (emphasis added) s5 

While_ I don't believe Mohr to be arguing that only those gays 
and lesbians who currently choose to replicate perceived hetero­
~exual_ no~ms of monogamous relationships are deserving of full 
mclus1ve nghts, one could read his passage as suggesting that after 
the granting of full civil rights to lesbians and gays, reasonable 
group members will choose the "full life" of intimate relationships 
based on heterosexual monogamous models. Further, one could 
extend Mohr's reasoning to argue that those group members 
who continue to engage in what Mohr might consider to be 
unreasonable sexual choices, going against the prescribed and 
acce~t_able ~ehavior of both the dominant and indigenous com­
munities, might somehow be deserving of discrimination, punish­
ment, and regulation. 

Marshall Kirk and Hunter Madsen intensify this theme in their 
bestseller, After the Ball: How America Will Conquer Its Fear and 
Hatred of Gay! in the 90's. In the book, the authors argue that if 
gays and le~b1ans do not change their immoral and irresponsible 
ways they will never be deserving of the full acceptance of hetero­
sexuals. In a section entitled "Coda: Rights and Responsibilities" 
the au~ors write, "For twenty immature years, the gay communi~ 
has_ shneked_ f~~ rights while demonstrating an alarming degree 
of irrespons1b1hty. If gays expect straights ever to accord them 
their rights, this is one of the things that must change. We must 
cease to be our own worst enemies." 36 In another section of the book 
the authors explain that the "gay lifestyle" stands in contrast to 
the s?cial framework structuring society. They write, "In short, the 
~ay lifestyl~-if such a chaos can, after all, legitimately be called a 
lifestyle-Just doesn't work; it doesn't serve the two functions for 
~hich all social frameworks evolve: to constrain people's natural 
impulses to behave badly and to meet their natural needs." 37 

Finally, toward the end of the book the authors detail the 
behaviors for which gays should and should not be fighting: 
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We ' re not fighting for the right to suck and fuck, in full public 
view, with as many one-minute stands as we can possibly line up 
end to end, until our mouths and anuses are sore and we're all 
dying of syphilis and AIDS. We 're fighting for the right to love and 
marry, not merely to blast away with our "hot love-guns." We're not 
fighting to eliminate community ethics, to live like selfish brats, 
narcistically and meanly. We're fighting for the right to put our 
arms around each other, not to put each other down. We're not 
fighting to eradicate Family; we're fighting for the right to be Fam­
ily. We're fighting to be decent human beings who might conceiv­
ably pass the Mother Test-that is, persons we'd be proud to bring 
home to Mother, who would be genuinely pleased to meet us. 
We're fighting not only for America's love and respect, but to 
become people unquestionably deseroing of America's love and 
respect . . . and one another 's too.38 

While some (maybe many) will interpret the writings of Kirk 
and Madsen as simply two self-hating gay men being manipulated 
by dominant media institutions, I am less quick to write off the 
authors or the impact of their arguments. While a bit more ex­
treme in their expression, Kirk and Madsen find themselves situ­
ated in a long history of both dominant and indigenous ideologi­
cal arguments that seek to evaluate and regulate the behavior of 
lesbians and gay men. These are the arguments which, in our 
current conservative political environment, increasingly seem rea­
sonable to some gays and lesbians looking for a response to 
reactionary strategies of marginalization. Under such conditions, 
any strategy that promises basic inclusion and rights, no matter 
how extreme the language or what segment of the community 
gets left behind, is seen to merit full consideration . 

Finally, more moderate language communicating a similar mes­
sage of the need for normality can be found in Andrew Sullivan's 
new book, Virtually Normal: An Argument about Homosexuality. 39 

Sullivan, editor of The New Republic and long an outspoken neo­
conservative voice in the gay community, suggests that a new 
politics of homosexuality should be the focus of activists and 
leaders in gay communities. This new politics seeks to blend both 
liberal and conservative tactics for inclusion of gays and lesbians 
in the central structures of society. He writes of this new politics: 
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In accord with liberalism, this politics respects the law, its limits, 
and its austerity. It places a high premium on liberty, and on a 
strict limit to the regulation of people's minds and actions. And in 
sympathy with conservativism, this politics acknowledges that in 
order to create a world of equality, broader arguments may often 
be needed to persuade people of the need for change, apart from 
those of rights and government neutrality. It sees that beneath 
politics, human beings exist whose private lives may indeed be 
shaped by a shift in public mores.40 

Sullivan explains that this new politics of homosexuality is 
based first, on the premise that "for a small minority of people, 
from a young age, homosexuality is an essentially involuntary 
condition that can neither be denied nor permanently repressed 
[emphasis added] ." 41 He continues arguing that second, this poli­
tics is based on one "simple and limited principle: that all public 
(as opposed to private) discrimination against homosexuals be 
ended and that every right and responsibility that heterosexuals 
enjoy as public citizens be extended to those who grow up and 
find themselves emotionally different. And that is all." 42 In Sulli­
van's formula only rights as they rest with individuals are up for 
discussion. Left unexplored are the ways in which structures and 
institutions in dominant society control and mediate the fulfill­
ment of rights. Sullivan's new politics requires no fundamental 
restructuring of state/ citizen relationships. There is no rethink­
ing or alteration of society's sexual norms, practices, or gender 
roles. He continues, arguing that this new politics requires "No 
cures or re-education, no wrenching private litigation, no political 
imposition of tolerance; merely a political attempt to enshrine 
formal public equality, whatever happens in the culture and soci­
ety at large." 43 

Sullivan presents his new politics of homosexuali ty as an exam­
ple of quintessential fair and rational liberalism. He asks for 
homosexuals only those rights and responsibilities to which het­
erosexuals are already privy. Thus, fundamental to Sullivan's vi­
sion is, again, the acceptance and protection of gays and lesbians 
based on heterosexual norms, ideas, and structures. For example, 
the principle of equality, not justice, seems to guide Sullivan's 
theory even when dealing with the topic of sodomy laws. He writes 
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that this new politics calls for an "end [to] sodomy laws that 
apply only to homosexuals." 44 Left unaddre~sed is t~e inhere~t 
oppression and injustice of all sodomy laws lfresp~cuve of _thelf 
targets. Further, even when arguing for the need to mclude discus­
sions of homosexuality "in the curriculum of every government­
funded school," he qualifies his demand for equal time with the 
comment "(although almost certainly with far less emphasis, be­
cause of homosexuality's relative rareness when compared with 

heterosexuality.)" 45 

Finally, left unchallenged in Sullivan's analysis is the role of, 
what he considers to be, private interactions and attitudes in the 
negation of public rights and protections. Sullivan seems _to be­
lieve that as long as public protections stand, based on simple, 
liberal notions of public equality and a public/private dichotomy, 
then consideration of the private is something with which we 
need not be concerned. In particular, he highlights the issues of 
gays in the military and the legalization of gay marriages to make 

just this point. 

These two measures-ending the military ban and lifting the 
marriage bar-are simple, direct, and require no change in het­
erosexual behavior and no sacrifice from heterosexuals. They rep­
resent a politics that tackles the heart of prejudice against homo­
sexuals while leaving bigots their freedom. This politics marries the 
clarity of liberalism with the intuition of consen-atism. It allows 
homosexuals to define their own future and their own identity and 
does not place it in the hands of the other. It makes a clear, public 
statement of equality while leaving all the inequalities of emotion 
and passion to the private sphere, where they belong. It does not 
legislate private tolerance; it declares public equality. It banishes 
the paradigm of victimology and replaces it with one of integrity.

46 

CONCLUSION: BEYOND THE ETHNIC MODEL OF 

FORMAL GROUP RIGHTS? 

For many students of politics, the term "group rights" is most 
often assumed to be largely a legal or constitutional issue. To 
these individuals , groups receive their rights when they become 
formally recognized and protected in some legal document much 
like our constitution. From this perspective groups are expected 
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to engage in a politics centered around the acquisition of formal 
recognition and rights, never questioning the utility of such ac­
tions. And as I have noted above, current writings by many gay 
male political analysts continue to place the procurement of civil 
rights as the centerpiece of their analysis and the driving force 
behind the political actions of gay communities. 47 However, in 
contrast to this written commitment to equality under the law 
stands the empirical experience of marginal groups who, in the­
ory, have been included. For far too many of these "citizens," 
constitutional recognition and guarantees of equal treatment 
have not meant much in their dealings with other less generous 
citizens. 48 

Thus for example, when African Americans were asked in the 
1988 National Black Election Study if the civil rights movement 
(with its hard won recognition and protection under the law) 
had significantly improved their lives, 33 percent said no.49 It is 
important to note that the majority of those voicing skepticism 
about the importance of legal guarantees were poor or moderate 
income African Americans who live in a more precarious position 
than their middle-class and upper-class brothers and sisters. For 
these group members, the idea of a unified group that experi­
ences the world and its consistent injustices in a similar manner is 
a myth they no longer need embrace. Instead, what has become 
increasingly important for African Americans and other marginal 
groups, is to understand the intersection of any number of mar­
ginal identities/locations and the way these "scripts" control and 
inform their life choices.50 

However, even those more privileged members of marginal 
groups tell the stories (increasingly in book form) of the severe 
injustice they experience in spite of their assimilated status. For 
instance, many are now familiar with law professor Patricia Wil­
liams's experience of discrimination as she tried to enter a Ben­
neton store in New York.51 Williams was denied entrance by a 
young white teenage worker as she stood outside of the store in 
Soho (New York City) ringing the buzzer. She writes, "After about 
five seconds, he [the young white worker] mouthed 'We're 
closed,' and blew pink rubber at me. It was two Saturdays before 
Christmas, at one o'clock in the afternoon; there were several 
white people in the store who appeared to be shopping." 52 While 
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disturbing, Williams' story is not a rarity. Readers of daily newspa­
pers on May 2, 1995, were left to wonder how Metro-North train 
officials could mistake Earl Graves, Jr., son of Black Enterprise 
publisher Bill Graves, for an armed suspect on a Metro-North 
train. Metro-North officials detained and frisked Mr. Graves upon 
his arrival at Grand Central Station. It was later reported that 
"Metro-North police were looking for a Black man, 5 feet 10, with 
a mustache. Graves is 6 feet 4 and clean shaven." 53 

It is important to note when examining the outrage generated 
by such stories, that a central component motivating our feelings 
of injustice is the level of privilege or assimilated status of those 
being harassed. How dare dominant institutions inflict such injus­
tice on those among us who have so effectively met the standards 
of acceptance and normativity of the more dominant society? 
What more can you ask from members of marginal groups as 
payment for entrance into dominant institutions than the replica­
tion of the standards of the dominant culture? I dare ask whether 
many of us feel the same level of disgust and outrage when we 
witness, sometimes on a daily basis, the harassment of young black 
teenagers with baggy pants and braided hair. 

However, it may be the realization that comes from such inci­
dents that allows us to expand our political vision. In the face of 
continuing and evolving resistance by dominant groups to any 
real equality, marginal communities may have to acknowledge that 
no matter how normal they attempt to be, they hold a permanent 
position on the outside. No matter how many rights are secured 
in formal legal documents, every day those guarantees are up for 
grabs in the social, political, and economic interactions between 
individuals. And as unfortunate as these experiences with injustice 
may be, they should serve the purpose of calling into question our 
continuous adherence to a narrow and limited politics of inclu­
sion. These and other mounting indignities may be the vehicle to 

liberate the politics of African Americans, gays and lesbians, and 
other oppressed groups still longing for formal recognition. 

In gay communities, whether it be the early organizing of 
newly formed gay communities, the response to AIDS in the early 
moments of this epidemic, or even more recent writings and 
debate over issues such as open inclusion in the military or legal 
gay marriages, political strategies have always been influenced by 
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the lure of assimilation and integration. This is not to disparage 
this tactic or negate those moments when other paths have been 
pursued. Instead, I make this observation to highlight the over­
whelming attraction of not only gay communities but also other 
marginal communities, to represent themselves in a way that they 
appear to fit in. This tendency is not hard to understand in light 
of those marginalizing strategies detailed above that so stringently 
and painfully sought to exclude marginal group members. 

However, despite our many attempts at normality, service to 
our country, and good citizenship, gays and lesbians remain one 
of the most hated and despised groups within this society. The 
fact is that gays and lesbians, unlike "purely" white ethnic groups 
( Irish, Germans), encounter a level of hatred and exclusion that 
is much more consistent with the experiences of racial minority 
groups, in particular African Americans. Consistently, in nation­
wide public opinion surveys such as the American National Elec­
tion Survey or the 1993-94 National Black Politics Survey, when 
respondents are asked to rank or rate groups, lesbians and gay 
men come in last behind such categories as "illegal aliens." 54 Let 
me be clear, I am in no way equating the experiences of African 
Americans and white lesbians and gay men, except in the system­
atic and continuous maneuvers of dominant institutions, groups, 
and individuals to deny members of each group informal equality, 
even when formal inclusion has been won. 

In light of the difficulties, costs, and limits of state sanctioned 
rights and protections, we must again wonder why activists, lead­
ers, and individuals in lesbian, gay, bisexual, and transgendered 
communities continue to embrace such a political strategy. If we 
know that the cost of gaining such rights is that some in our 
communities will encounter secondary marginalization and exclu­
sion, then why fight for inclusion at their expense? If we know 
that even when we are allowed formal inclusion, it provides only 
minimal protection against the daily decisions of individuals who 
have the localized power to decide whether our rights (and in­
creasingly our bodies) will be respected, then why expend politi­
cal resources on such demands? If we know that to receive formal 
recognition as respectable individuals does nothing to truly trans­
form societal thinking about sexuality and sexual practice, then 
why are we engaged in such fights? 
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Clearly, there are numerous reasonable and rational reasons 
for gays and lesbians to want formal inclusion within the constitu­
tional arrangement of this and other countries:'>-'> One argument 
in support of such a strategy is rooted in the realization that such 
victories, while limited, are real and substantial, and more than 
one might expect in the hostile political environment in which we 
find ourselves. For example, no one would be silly enough to say 
that the 1964 Civil Rights Act had no substantial or significant 
impact on the way African Americans interact in the world, at 
least at the surface level. This is not to say that these protections 
drastically changed the life quality and life chances of black 
Americans. However, such legislation did provide minimal legal 
and emotional protection from the devastating impact of racism. 

In addition to the limited material and emotional benefits to 
be gained from formal inclusion, there is also the psychological 
reward of belonging. Lesbians, gay men, bisexuals, and transgen­
dered individuals have all been raised and socialized with the 
dominant ideology of equality. Some in gay communities know 
that they have lived lives just like (or better than) the Joneses 
next door, yet the Joneses have their heterosexual sexual choices 
protected and rewarded, while ours are demeaned and punished. 
It makes sense, therefore, that lesbians and gay men long for 
some indication that the rhetoric of equality and liberty that has 
been with them since their earliest moments of consciousness, are 
real and have some relevance to their lives. This seems especially 
true for those members of gay communities who, through other 
identities, find themselves operating from a privileged position 
within this society. Thus, white gay men or lesbians with economic 
privilege, who have been raised to believe that they were full 
members of the American family, may find it in their self-interest 
to look for even limited points of entry into political, economic, 
and social systems that reward the multiple identities, except that 
of sexuality, through which they experience and are privileged in 
the world. There are real reasons that leaders in gay and lesbian 
communities still struggle for inclusion and rights. However, de­
spite these very important benefits, we again have to face the very 
real li'mits of such a strategy. 

Steven Epstein, in his article "Gay Politics, Ethnic Identity: 
The Limits of Social Constructionism," while acknowledging the 
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importance of promoting a gay identity in the larger society, 
details the difficulties and limits of gay politics driven largely 
around an ethnic model of formal inclusion and rights.56 Epstein 
notes that "the gay movement's (and in this case, particularly the 
gay male movement's) subscription to the tenets of pluralism-its 
attempt to simply get its 'piece of the pie' by appealing to hege­
monic ideologies-raises questions about its potential (or desire) 
to mount a serious challenge to the structural roots of inequal­
ity- whether that be sexual inequality or any other kind." 57 

The argument here is not that lesbian, gay men, bisexuals, and 
transgendered persons give up their claim to rights. Instead, the 
question that I, along with Epstein, might pose, is under what 
conditions should lesbians, gay men, bisexuals, and transgen­
dered groups demand recognition and rights? Should formal 
inclusion be seen as the only goal of such a strategy or should 
inclusion be understood as possibly a first step in a transformative 
process, where norms defining sexuality, relationships, and family 
are challenged and changed? Epstein continues, noting the possi­
bility of gay ethnic politics to transform: 

Gay "ethnic" politics, therefore, certainly have capacities for mov­
ing in a more radical direction. Part of what would be required, 
however, is a recognition that the freedom from discrimination of 
homosexual persons, is an insufficient goal, if homosexuality as a 
practice retains its inferior status. The disjuncture that Altman has 
noted between "homosexuality" and "the homosexual" -whereby 
the former remains stigmatized while the latter increasingly is 
awarded civil rights and civil liberties-presents an opportunity, in 
the short run, and a hurdle to be leaped, in the long run. Overcom­
ing this obstacle would entail the adoption of political methods 
beyond those appropriate for electoral and established institu­
tional politics.58 

Again, it seems that such claims of, or struggles for, inclusion 
must be made with an eye toward transforming and possibly 
debilitating s~ndards of normativity that now envelope formal 
recognition, protection, and benefits. Mark Blasius, in his book 
Gay and Lesbian Politics: Sexuality and the Emergence of a New Ethic, 
writes, 'The meaning of lesbian and gay rights must therefore be 
conceptualized in relation to how these norms regarding sexuality 
get established, how they get grounded in truth claims and what 
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kinds of truth those claims claim, and their power effects, say, for 
the generational transmission of capital and social structure, and 
for how sexual relationship are objectified as a factor in education 
and public health policy. Lesbians and gays, through the erotic 
relationships by means of which they individuate or create them­
selves, make a claim upon normativity." 59 

Now clearly one other alternative to the politics of inclusion is 
the voluntary separation or segregation of lesbians, gay men, 
bisexuals, and transgendered people. But since that is an alterna­
tive that deserves a more thorough analysis than I am prepared to 
offer here and one whose feasibility seems in any case limited, we 
are left with the question of how do we mobilize or highlight the 
transformative potential of a politics of inclusion? How do we 
move forward around a politics of identity that does not depend 
on secondary marginalization and the exclusion of the more "ex­
treme" segments of the community to gain even limited power 
within dominant life systems? Are there ways other than full inclu­
sion under the terms of conformity that can allow for the progress 
of not only lesbians and gays, but all marginal people in society? 
These, clearly, are questions that deserve more than a few pages 
at the end of a conclusion. I have no doubt that other researchers 
will continue to ponder such matters for some time to come. 
However, let me briefly say a few things about how we might 
proceed in our thinking about these issues. 

Iris Marion Young, in her book Justice and the Politics of Differ­
ence, makes two important contributions to this puzzle.6° First, she 
differentiates between conformist and transformational assimila­
tion or integration . Second, she later highlights a group-oriented 
structure for the formal inclusion and representation of op­
pressed groups. But let us deal first with the distinction she has 
laid out. Specifically, Young writes: 

A more subtle analysis of the assimilationist ideal might distin­
guish between a conformist and transformational ideal of assimila­
tion. In the conformist ideal, status quo institutions and norms are 
assumed-as given , and disadvantaged groups who differ from those 
norms are expected to conform to them. A tranformational ideal 
of assimilation, on the other hand, recognizes that institutions as 
given express the interests and perspective of dominant groups. 
Achieving assimilation therefore requires altering many institu-
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tions and practices in accordance with neutral rules that truly do 
not disadvantage or stigmatize any person, so that group member­
ship really is irrelevant to how persons are treated . . .. Unlike the 
conformist assimilationist, the transformational assimilationist may 
allow that group-specific policies, such as affirmative action, are 
necessary and appropriate means for transforming institutions to 
fit the assimilationist ideal. Whether conformist or transforma­
tional, however, the assimilationist ideal still denies that group 
difference can be positive and desirable; thus any form of the 
ideal of assimilation constructs group difference as a liability or 
disadvantage.61 

Young points to one of the alternative political strategies em­
braced by some gay activists to the unequivocal or conformist 
assimilation demanded by the ethnic model of inclusion. This 
politics has at its core the pursuit of a group-neutral or group­
absent social structure. In this perspective, the recognition of 
group differences, as they are manifested through identities, is 
understood as a manifestation of constructionist tendencies 
within a society at some specific historical moment. Thus, the 
delineation of distinct group identities based on sexual behavior 
are constructions by those attempting to regulate, control, and 
promote their particular interests. Transformation activists, as we 
might call them, contend that the strategy to be adopted by those 
in gay communities is one of transformational integration. In this 
instance, society is transformed to a point where sexual categories 
and the groups of individuals managed through them become 
irrelevant. 

Dennis Altman, in the final chapters of his book Homosexual: 
Oppression and Liberation, promotes just such a transformational 
political strategy.62 Altman looks forward to a society where we 
can do away with terms such as homosexual or heterosexual, 
creating instead a "new human." He writes: 

Homosexuals can win acceptance as distinct from tolerance only 
by a transformation of society, one that is based on a "new human" 
who is able to accept the multifaceted and varied nature of his or 
her sexual identity. That such a society can be founded is the 
gamble upon which gay and women's liberation are based; like all 
radical movements they hold to an optimistic view of human na­
ture, above all to its mutability.63 
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He continues, arguing: 

Gay liberation, then, is part of a much wider movement that is 
challenging the basic cultural norms of our advanced industrial, 
capitalist, and bureaucratic society and bringing about changes in 
individual consciousness and new identities and life-styles. It is a 
movement that is political, not in the traditional way that we have 
used that word, but because it challenges the very definitions and 
demarcations that society has created .... Gay liberation is both an 
affirmation of the right to live as we choose and an intent to extend 
that right to others.64 

In some ways, Altman's early vision of the politics of the gay 
liberation movement is closely aligned with the deconstructionist 
goals of current-day queer theorists and activists. These political 
strategists espouse a politics based on the destruction of restric­
tive sexual categories. They hold, like other more conservative 
writers, that sexual behavior is one of individual choice; however, 
they redefine the subject of debate from one of private or individ­
ual rights to that of the public consciousness. Thus, their goal 
is to restructure society, its norms, and values, challenging and 
changing the way individuals think about sexuality, sexual choices, 
and sexual practices. Left behind, in this new politics, are static 
notions of a sexual identity, and put forth instead is the idea that 
sexuality is fluid with all choices holding some level of validity and 
possibility. 

However, as I have written elsewhere, I am not ready to em­
brace a politics devoid of groups and group-identity politics. In 
particular, while I to look forward to the transformation of society 
wherein true equality of life chances is available to all, that is not 
the politics that currently face most marginal communities. Thus, 
I still see the relevance of groups as the providers of needed 
resources and protection unavailable through dominant institu­
tions. It is in this sense that I embrace Young's second contribu­
tion, a vision of a group-oriented politics that is as liberating as it 
is nonconformist. She writes, "under these circumstances, a poli­
tics that asser~ the positivity of group difference is liberating and 
empowering .... This politics asserts that oppressed groups have 
distinct cultures, experiences, and perspectives on social life with 
humanly positive meaning, some of which may even be superior 
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to the culture and perspectives of mainstream society." 65 She 
continues, stating, "Group differences of gender, age, and sexual­
ity should not be ignored, but publicly acknowledged and ac­
cepted. Even more so should group differences of nation or eth­
nicity be accepted. In the twentieth century the ideal state is 
composed of a plurality of nations or cultural groups, with a 
degree of self-determination and autonomy compatible with fed­
erated equal rights and obligations of citizenship." 66 

And while thinking such as Young's is crucial to moving the 
politics of oppressed groups forward, whether the society be 
guided by rules of domination and oppression or one where 
true equality and participation are available to all, there are still 
significant shortcomings in her conception of group-oriented pol­
itics. First, I would argue that group differences should not only 
be accepted but promoted as they work to redefine the power 
relationships and normative culture in society. However, I am 
more concerned with the lack of attention Young pays to the ways 
in which divisions, even within marginal groups, complicate the 
politics of these communities. I want, therefore, to begin my 
prescription for group-centered politics not only with an acknowl­
edgement of the importance of groups and group identities to 
the politics of marginal communities, but also with the recogni­
tion that we must challenge the impulse of identity-based politics 
to homogenize groups, representing all community members as 
unitary in perspective, behavior, and interests. This limitation of 
identity politics must be addressed ifwe truly believe the group or 
community to be the vehicle through which marginal groups will 
alter society. It is this seeming contradiction between the limiting 
and liberating potential of group-specific politics that motivates 
my belief that our use of groups as a political base for mobilization 
must evolve. In effect, what I am suggesting is that the real agenda 
for marginal communities is not to conform to dominant norms 
of behavior, nor to rid ourselves of group-specific identities, but 
instead to develop mechanisms through which groups are able to 
transform the society in generally egalitarian directions, while at 
the same time representing the interests of all group members, 
especially those most marginal within our already marginal com­
munities. How, you might ask, do we reach such a point? In truth, 
I'm not sure. However, the path to such a historical moment 
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seems to be dependent on recognizing the multiplicity of groups 
and identities that structure people's lives, highlighting and mak­
ing central the struggles and Jived experience of those most vul­
nerable and nonconventional in our communities, and most im­
portantly making the politics of "the community" accountable to 
these individuals. I am calling, therefore, for the destabilization of 
ideas of a unified and static group identity, not the destruction of 
such categories completely. 

I would suggest that it is the multiplicity and interconnectedness of 
our identities which provide the most promising avenue for the 
destabilization of these same categories .... We must reject a queer 
politic which seems to ignore, in its call for the deconstruction of 
traditionally named categories, the role of identity and community 
as a path to survival, using shared experiences of oppression and 
resistance to build indigenous resources, shape consciousness, and 
act collectively. What we should be trying to do, instead, is find 
those spaces where seemingly different points of oppression con­
verge. Most often, this will mean building a political analysis and 
political strategies around the most marginal in our communities. 
Most often this will mean foregrounding the intertwining of race, 
class, gender, and sexuality. Most often this will mean rooting our 
struggle in, and speaking to, the multiple identities and communi­
ties of "queer" people of color. 

I suggest that the radical potential of those of us on the outside 
... heteronormativity rests in our understanding that we need not 
base our politic in the deconstruction of categories and communi­
ties, but instead work toward the liberation of those categories 
and those communities. Difference, in and of itself-even that 
difference designated through named categories-is not the prob­
lem, it is the power invested in certain categories which serves as 
the basis of domination and controI.67 

These ideas should be read as just a few concluding comments 
to jar our thinking about the role of groups in political systems. 
However, I offer this as a starting point toward reevaluating the 
politics of marginal communities, in this case among lesbian, gay 
men, bisexual, and transgendered individuals in the twenty-first 
century. While J may have raised more questions than provided 
answers, I believe even these questions move us beyond a limiting 
politics of inclusion, toward a more liberatory politics of change. 
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