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Preface

This book arises from collaboration between a number of academics associat-
ed with law schools that are members of the Asian Law Institute (AsL1), which
is a consortium of more than 8o law schools across Asia and beyond, with its
secretariat based at the Faculty of Law, National University of Singapore.!

In addition to its annual conference, ASLI organizes specialist research
colloquia and the present book is based on the best papers presented, and
discussion of them, at one of these colloquia, hosted by Shanghai Jiao Tong
University in November 2015. That colloquium, whose title was the same as
this book, explored how legal education in the East Asian region has begun to
chart its own course after decades of path-dependency on conventional mod-
els designed in different (Western) settings.

We wish to thank ASLI and the ASLI secretariat, especially Melinda Tan, for
their support for this project; Shanghai Jiao Tong University for hosting the
seminar which gave rise to the project; Wilson Tay for his work on the copy-
editing; the contributors for their excellent work and their forbearance with
the editing process; Li Zhenfei for her assistance with the index; and of course
the publishers for taking on this project and bringing the book to publication.

Legal education as a topic of inquiry and concern has been thrust into the
limelight in East Asia in recent years, with changing expectations of what law
graduates can and should be able to do. The pressures and advantages created
by globalization, as well as rapid and significant changes in the region’s socio-
economic-political environment, have been the major catalysts for this turn of
events, as Chapter 11 on China discusses, and Chapter 3's case study of the Aus-
tralian experience poignantly illustrates. Stakeholders are also increasingly in-
terested in, and aware of, the downsides of classic pedagogical techniques such
as large-scale lecturing as the principal means of instruction. It seems also a
problem that traditional techniques do not sufficiently inculcate ethical norms
(see Chapter 4), and lawyers’ socialization may encourage group self-serving
(see Chapter 8). While the legal changes and competition between law firms
spurred by globalization are evident across the globe, this does not, and should
not, necessarily entail similarity in approaches to legal education. Yet the ten-
dency has been for the discourse on legal education in Asia to be based on
received assumptions from other regions regarding the optimal way in which
law students ought to be taught and readied to enter the legal profession; and

1 ASLI's website is at https://law.nus.edu.sg/asli/index.aspx, accessed 3 June 2017.
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the focus has mainly been on reporting how Asian systems conform to those
assumptions. Legal education systems, like legal systems themselves, were
framed across Asia without exception according to foreign models. These re-
flect the vestiges of colonialism, and can be said to amount to imitating the
style and purposes of legal education typical in Western and relatively ‘pure’
common law and civilian systems. The underlying logic for doing so must be
found in a preoccupation with state- and economy-building in the middle of
the twentieth century. For ‘Asian developmental states’ the content and pro-
cess of legal education were, understandably, at the periphery of the political
agenda and, since transplanted models did not appear to be malfunctioning,
and might even have contributed in some ways to development, they posed no
immediate cause for concern and attention.

This is now clearly changing, and there is a palpable sense that innovation
and reform are both needed and possible. Due to growing levels of affluence,
expectations on the part of civil society and a sense of the states’ own ability
(or even pride) in nurturing talent within its domestic schooling system and
universities, the future of legal education is becoming more of a priority for
Asian nations. Reforms are taking place, old assumptions are crumbling, and
new ideas are being discussed. Japan and South Korea have dramatically re-
thought their legal education systems in line with reforms in legal process and
institutions, with interesting and even controversial results. In China’s vast ter-
tiary landscape that has grown steadily since the 1980s, elite law schools have
positioned themselves at the vanguard. More generally, law schools across East
Asia today are better resourced than they were, and many are keenly exploring
how best to respond to local and regional imperatives through rethinking how
the role of law and lawyers should be conceived, and what this means for legal
education strategies.

It is clear, then, that Asian legal education is coming into its own and be-
ginning to accept responsibility for designing curricula and approaches that
fit the region’s particular needs. This development is to be welcomed, and
could even be said to be long overdue. Indeed, the premise underlying the
book is that meaningful legal education should not be designed or provided
in a vacuum; rather, it must engage with, respond to, and anticipate changes
within the wider domestic social and political setting and national legal sys-
tem. In a related vein, this volume subscribes to the idea that context matters
not only when examining the feasibility and desirability of transplanting rules
of law; it also matters when it comes to the manner in which those rules are
taught in university to the future judges, lawyers, prosecutors, government of-
ficials and academics upon whose shoulders rests the task of nurturing and
improving Asia’s changing legal systems. Since the Asian context differs from
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the European or American experience in a variety of ways, as several of the
contributors cogently demonstrate, this cannot but have ramifications for the
design of legal education.

The collected chapters thus explore how conventional ‘transplanted’ ap-
proaches as regards program design as well as modes of teaching are, or are
on the cusp of being, reimagined in Asia, and discern emerging home-grown
traces of innovation replacing imitation in countries and universities across
the region. From English-language law programmes (as in Thailand — see
Chapter 13) to Japan's Yoken Jijitsu teaching method (on which see Chapter 7),
and the growing attention devoted to neighbouring Asian legal systems in the
curriculum (chronicled in Chapter 5), Asian approaches are maturing in a
manner that is closely aligned with the conditions of and developments in
their regional ecosystem (fleshed out in greater detail in Chapter 1). This ongo-
ing metamorphosis, the book posits, will continue to warrant close observa-
tion in the years to come to uncover the factors that help determine successful
instances of reform. There is a similar need to (continue to) identify and make
sense of the struggles that must inevitably accompany the search for ‘better’
legal education.

The information and analysis contained in each of the country chapters can
be a valuable guide or source of inspiration for governments, bar councils, uni-
versities and educators eager to refashion legal education. Whether this will in
fact be the case is, of course, in part dependent on the logistics pertaining to
the transferability of educational approaches developed in one Asian states to
other jurisdictions in the region.

At the outset, it should be acknowledged that any notion of an homoge-
neous Asia runs the risk of course of being too simplistic and as undervalu-
ing the immense diversity of the continent. At the same time, it should be
acknowledged that there are important traits that are shared among nations
in this region. The majority of countries in East Asia comprise developing na-
tions with a great hunger and potential for, as well as emphasis on, econom-
ic growth. Accepting that the legal-services sector can be one driver of such
growth means that there will be a keen interest to ensure that new entrants
to the legal profession exhibit the quality, and possess the skills, to capitalise
on such potential. Furthermore, since many Asian states have, as mentioned
earlier, received their legal systems from different parts of Europe, efforts to
change result in a complex tension being created between the status quo and
the attempt to forge a new identity that needs to be carefully managed and
recalibrated.

These two features can act as impulses to be tapped to drive educational
reform. Tailoring a clarion call along the lines of growth and the active creation
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of a domestic or regional epistemic legal community for up-and-coming law
schools or law schools that are seriously thinking of reforming their curricula
should be eminently feasible. Further, given that Asia is likely to remain the
most significant market for the foreseeable future, there is a distinct commer-
cial and geographical advantage in this development for law students that is
not replicated in the same manner in other parts of the world. Moreover, if the
authors of Chapter 2 are correct in concluding that there is a greater emphasis
on and attraction to Confucianism and collectivism in Asia than in the West,
this could present yet another advantage to many Asian jurisdictions. For ex-
ample, a strong multi-generational community that internalises the concept
of a greater good beyond mere personal advancement can become the cor-
nerstone of a sustainable international moot court programme (see, further,
Chapter 6) or other skills-training components, either in law schools or when
graduates prepare to take their bar exam (see also Chapter 8, which chronicles
efforts undertaken in South Korea to infuse legal education with a strong prac-
tical, as opposed to theoretical, slant). Naturally, this advantage is strongest
in countries that subscribe more overtly to Confucianism, and reinforced in
countries whose governments are prone to use law instrumentally as a driver
of change.

The accounts regarding Japan and Indonesia, presented in Chapter 7 and
Chapter 14 respectively, illustrate that the quality of law school teaching has,
unsurprisingly, a direct impact on the quality of the legal-services sector. What
is more, these chapters point out that when the judiciary is weak, the nega-
tive ripple-effect on the rest of the legal community is particularly significant.
The logic is not difficult to grasp: if judges make sub-par decisions because
they lack the ability to critically reflect on the merits of the legal arguments
advanced by counsel, the latter have no incentive to invest in formulating co-
gent, persuasive or innovative reasons in support for their position — and they
will induct fresh entrants to the legal profession to do the same. The result is a
vicious circle, which carries with it the risk of the legal fraternity losing cred-
ibility and State resources being diverted to other sectors or professions. Such a
development would endanger the country’s rule of law, with negative ramifica-
tions for national interests such as foreign investment and international trade.
A solid legal education, then, must encompass both doctrinal instruction and
skills-training components to ensure that graduates are well-equipped and
confident in analysing, researching, writing and discussing legal problems. In
addition, the study offered in Chapter 11 of the manner in which China has
to date approached legal education suggests that diversification among law
schools may need to be pursued to ensure a good fit between the type of le-
gal services that the market demands and the corresponding skills that law
graduates can supply, while the author of Chapter 4 makes a persuasive case to
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include anti-corruption education as a tool to address the threat that this form
of behaviour poses for development of Asian economies and societies.

Furthermore, as noted by the authors of Chapter 5, two interlinked contem-
porary trends that cannot be ignored by law schools anywhere in the world
are that law is no longer coterminous with geographical borders, and that the
proliferation of cross-jurisdictional transactions demands of legal profession-
als new abilities and skills to successfully navigate in a globalised ‘law market’.
This is certainly true in Asia (though by no means exclusively so, when one
considers the extent of EU integration), as exemplified amongst others by the
establishment of institutions such as the Singapore International Commer-
cial Court and financial and dispute-resolution hubs in the Middle East and
the Pearl River Delta region. The teaching of comparative law thus assumes a
pivotal role in helping students prepare for this new reality, even if only at a
foundational level, to understand the mechanics and nuances of legal systems
outside of those that they are already familiar with. Soft skills pertaining to the
appreciation of other types of cultures and philosophies are just as crucial as
understanding the law in force in foreign jurisdictions.

Yet, it is not immediately obvious that all law schools may be in a position to
implement with the requisite robustness educational strategies, such as an in-
ternational moots program, with a strong international flavour. There are, first
of all, linguistic challenges: it is safe to assume for now that English will remain
the lingua franca of cross-border commerce and other types of multilateral
interaction in the short to medium term. This in turn may have ramifications
with regard to the transmission and communication of legal norms and ideas,
including the dominant language of instruction: indeed, in several chapters,
mention is made of initiatives to introduce English-language law degrees. In
longer run, the authors of Chapter 10 postulate that Western jurisdictions and
their legal traditions and rules may no longer dominate cross-border work. It
may be prudent for law schools in non-English jurisdictions to anticipate this
development and expose students to bilingual degrees and skills clinics, as has
for instance happened in Hong Kong as detailed in Chapter g.

Language aside, the issues of resources and structural inequalities must
also be confronted. The authors of Chapter 12 and Chapter 13 suggest that in
Thailand and Vietnam at least, reforming legal education can only take place
incrementally as there are larger political (even philosophical) obstacles
impeding change. Yet, with the digitisation of knowledge and the growing
tendency to disseminate academic writings through open-source platforms,?

2 Although Myanmar is not covered in this volume, it may be noted that Mandalay University
is, as of mid-2017, using open-access material as a method of developing its legal education
system.
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access to information is no longer the formidable barrier that it once was. To
quote the author of Chapter 1, ‘it is time for [Asia] to be more ambitious. Our
students and our professors are now among the best in the world, operating in
its most economically dynamic continent.

Ultimately, investing in improving the quality of legal education and ensur-
ing that it is reflexive of the particular municipal and regional setting should
result in Asia becoming more densely packed with versatile legal talent will-
ing and able to conduct meaningful intra-regional conversations about greater
economic and legal convergence and integration. This should in due course
make it possible for this region to speak with a stronger voice on the global
legal stage.

Maartje de Visser
Hu Jiaxiang
Andrew Harding
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CHAPTER 1

The Fall and Rise of Legal Education in Asia:
Inhibition, Imitation, Innovation

Simon Chesterman

A Introduction

The history of legal education in Asia bears the scars of colonialism. The most
obvious evidence of that today lies in the common law/civil law divide between
our various countries, a distinction for which the determining factor was typi-
cally the legal system of the European power that happened to exercise colonial
power. Hence Singapore, Malaysia, and India are common law countries with
nearly identical criminal law codes first drafted by the British, while Indonesia
and Vietnam are civil law countries with legal systems heavily influenced by the
Dutch and the French respectively. The unique blend of civil and common law
to be found in the Philippines was a result of successive colonialism by Spain
and then the United States. Other countries, like China, Japan, and Thailand
were never colonized, though their legal systems were also influenced by
Western norms. ‘Influence’ is not the same as ‘dictate’, however. Even in those
countries that were colonized, law pre-existed the colonial encounter — for in-
stance adat law in Indonesia, customary law in the Chittagong Hill Tracts of
Bangladesh, and Syariah law in Malaysia and elsewhere.

These pre-existing legal systems and the colonial transplants set the stage
for the plural regimes that we see today. But how law actually comes to be
understood and practised also depends heavily on how law is taught. In recent
years, the rise of Asia and the increased prominence of Asian law schools, as
well as greater opportunities for collaboration and learning through networks
like the Asian Law Institute (ASLI), have encouraged more confidence and
greater independence.

To pick just one crude measure, the number of Asian law schools listed in
the top 50 of the Qs World University Rankings for law! went from three in

1 ‘Qs World University Rankings by Subject 2015 — Law’ (Topuniversities.com, 2015), <www
.topuniversities.com/university-rankings/university-subject-rankings/2o015/law-legal
-studies> accessed 5 May 2017.

© KONINKLIJKE BRILL NV, LEIDEN, 2018 DOI 10.1163/9789004349698_002


http://Topuniversities.com
http://www.topuniversities.com/university-rankings/university-subject-rankings/2015/law-legal-studies
http://www.topuniversities.com/university-rankings/university-subject-rankings/2015/law-legal-studies
http://www.topuniversities.com/university-rankings/university-subject-rankings/2015/law-legal-studies

2 CHESTERMAN

2011,2 when the rankings were first published, to nine in the most recent rank-
ings.® Only four years ago, no Asian law school was listed in the top 20; today
there are four. To be sure, part of this change is due to a refinement of the
methodology in ranking. But one of the most significant components of the
Qs method is reputation, and there is no question that the reputation of Asian
law schools is on the rise.

In such an environment, it is appropriate and expected that Asian law
schools should feel free to chart their own path - to innovate, rather than
merely imitate, as the title of this book suggests. But before I get to the move
from imitation to innovation, I would first like to add another ‘1, as imitation
itself came after a period of inhibition.

This chapter therefore proceeds in three steps. First, I will discuss early
efforts seeking to inhibit legal education in Asia, due in part to neglect and in
part to the desire to avoid encouraging ‘troublemakers’. Secondly, and more
briefly, I will consider the manner in which many efforts to encourage imita-
tion, in particular the law and development movement, produced uncertain
and sometimes unhelpful results. Thirdly, I will turn to more recent innova-
tion across the region, focusing on three areas in which there is both demand
for and supply of innovation: our responsibility as national law schools to pro-
duce lawyers for our home jurisdictions, our aspiration as global law schools
to prepare our graduates for global practice, and our opportunity as Asian law
schools to capitalize on the Asian century.

B Inhibition

Despite the rhetoric of a civilizing mission, the purpose of colonialism was
clearly not primarily educational. As Lord Lugard noted with relative candour
concerning Africa, there was, at best, a “dual mandate”:

Let it be admitted at the outset that European brains, capital, and energy
have not been, and never will be, expended in developing the resourc-
es of Africa from motives of pure philanthropy; that Europe is in Africa
for the mutual benefit of her own industrial classes, and of the native
races in their progress to a higher plane; that the benefit can be made

2 NUS 24th, HKU 31st, Tsinghua 45th.
3 NUS 14th, Peking 18th, HKU 19th, Tokyo 20th, Tsinghua 39th, Seoul 41st, CUHK 42nd, NTU
43rd, Kyoto 48th.
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reciprocal, and that it is the aim and desire of civilised administration to
fulfil this dual mandate.*

In the colonial context, law was often an important tool used to justify and
enforce what was essentially foreign occupation. In such circumstances, it is
not surprising that legal education of the local population was not a high prior-
ity. This was true even in the British colonies, where law was a vital part of the
structures that facilitated colonial rule, with local elites co-opted into those
legal structures.

In the early colonial period, education as a whole was often left to mis-
sionaries. This meant that secular law — and much else — lost out to religious
instruction.’ Even in countries where education later came to be seen as part
of the colonial enterprise, however, law was either not prioritized or actively
discouraged.

AsMunaNdulo has written of Africa, this was not an accident or an oversight:
it was policy. The reasons given tended to fall into two broad categories.
First, it was sometimes suggested that the lack of law schools was simply a
question of priorities. It was more important to train ‘engineers, doctors,
and agriculturalists than lawyers'? But it was obviously not just a question of
limited resources. Those ‘who wished to read law were regarded as preparing
for a career in politics, William Twining wrote, based on his own experience in
Tanzania in the 1960s. From the colonial point of view, it would have been self-
destructive to encourage the production of such troublemakers.?

By the Second World War, the Dominions, British India, and British-
administered Egypt had reasonably developed systems of higher educa-
tion, often including law schools. But for the 66 million people living in the
other territories in Africa and Asia controlled by the British Colonial Office,
there were only four universities and only one of them — the Royal University of

4 F.D. Lugard, The Dual Mandate in British Tropical Africa (3rd edn, W Blackwood & Sons,
1926) 617.

5 Bruce L. Ottley, ‘Legal Education in Developing Countries: The Law of the Non-Transferability
of Law Revisited’ (1979) 2 Loyola of Los Angeles International and Comparative Law Journal
47, 51.

6 Muna Ndulo, ‘Legal Education in Africa in the Era of Globalization and Structural Adjust-
ment’ (2002) 20 Penn State International Law Review 487, 489.

7 William Twining, ‘Legal Education Within East Africa’ in British Institute of International
and Comparative Law (ed), East African Law Today (British Institute of International and
Comparative Law, 1966) 116.

8 Ibid; Samuel O. Manteaw, ‘Legal Education in Africa: What Type of Lawyer Does Africa Need?’
(2008) 39 McGeorge Law Review go3, 912—-917.
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Malta — had a law school,® which in any case had predated Malta’s incorpora-
tion into the British Empire.1°

In the period after the Second World War, it became increasingly clear
that the self-government and independence of Britain’s colonies was inevi-
table. A series of university colleges were established in Africa, notably in the
period 1945 to 1949, with the creation of Ibadan in Nigeria, Khartoum in Sudan,
Achimota in what is now Ghana, and Makerere in Uganda.l!

The same was largely true in Asia.1? British India had seen the establish-
ment of law schools at the Government Law College, Bombay (now Mumbai)
in 1855,!% the Punjab University Law College'* in what is now Pakistan in 1870,
Rangoon University (now the University of Yangon) in Myanmar in 1920, and
the University of Dhaka in what is now Bangladesh in 1921. Lee Kuan Yew,
Singapore’s founding Prime Minister — and a lawyer — argued in 1959 that,
precisely because of their experiences in India, the British were reluctant to
establish law schools in other parts of the empire:

[T]hey knew that large numbers of lawyers meant large numbers of self-
employed intellectuals who were well-versed in the mechanics of the
colonial system, and who then set out to lead the mass of the local people
in breaking down the colonial system.!

9 Assaf Likhovski, ‘Colonialism, Nationalism and Legal Education: The Case of Manda-
tory Palestine’ in Ron Harris et al (ed), The History of Law in a Multicultural Society: Israel
1917-1967 (Ashgate, 2002), 76—77.

10  The University of Malta’s Faculty of Law dates to 1769. Malta officially became part of the
British Empire in 1814 under the Treaty of Paris.

11 Ottley (n5) 52.

12 See generally Tan Cheng Han and others, ‘Legal Education in Asia’ (2006) 1 Asian Journal
of Comparative Law 1.

13 Arjun P. Aggarwal, ‘Legal Education in India’ (1959) 12 Journal of Legal Education 231, 232;
Arthur Taylor von Mehren, ‘Law and Legal Education in India: Some Observations), (1965)
78 Harvard Law Review 1180; Lovely Dasgupta, ‘Reforming Indian Legal Education: Link-
ing Research and Teaching’ (2010) 59 Journal of Legal Education 432.

14  University of the Punjab, ‘History of University Law College’ <http://pu.edu.pk/home/
department/37/Punjab-University-Law-College> accessed 5 May 2017; Osama Siddique,
‘Legal Education in Pakistan: The Domination of Practitioners and the Critically
Endangered Academic Symposium: Legal Education and Legal Reform in South Asia’
(2014) 63 Journal of Legal Education 499.

15 Lee Kuan Yew, ‘Text of the Speech by the Prime Minister, Mr Lee Kuan Yew, at the Univer-
sity of Malaya Law Society Dinner’ (14 November 1959) <www.nas.gov.sg/archivesonline/
data/pdfdoc/lky19591114.pdf> accessed 5 May 2017.
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People like him, in other words. And so it went: in the rest of the British Empire
in Asia, the creation of law schools tended to take place either just before or
sometime after independence.

Sri Lanka’s first law school dates back only to 1947 at the University of Ceylon
(now the University of Colombo), a year before it achieved Dominion status.
In Malaya, the first law school — what is now NUs Law — was established in
Singapore in 1956, a year before the Federation of Malaya became indepen-
dent; when that federation fell apart, Malaysia itself lacked a law school un-
til the University of Malaya established a Faculty of Law in Kuala Lumpur in
1972. The University of Papua New Guinea School of Law was established with
six students in 1965 while the territory was under Australian administration, a
decade before independence. Hong Kong University launched a Department
of Law in 1969. The University of the South Pacific’s School of Law was created
in 1994.16 This unusual entity has a main branch in Vanuatu, but is owned by
twelve member countries that were former colonies of Britain, Australia, New
Zealand, and France (one of them, Tokelau, is still listed by the United Nations
as a non-self-governing territory).1? Brunei, which became independent from
Britain in 1984, established the Universiti Brunei Darussalam the following year
but does not yet have alaw school, though the Sultan Sharif Ali Islamic Univer-
sity began offering a combined law degree with a Bachelor of Shariah in 2007.

In other parts of Asia, law schools also tended to be relatively recent innova-
tions. In China, Peiyang University offered a modern legal education from 1895;
by the 1950s there were more than 50 law schools, but in the tumultuous de-
cades that followed that number shrank to only two: at Peking University and
Jilin University!® In Indonesia, the Dutch colonial government established a
secondary school for law in 1909 that was upgraded to a school for higher edu-
cation in 1924. This became the Faculty of Law at the University of Indonesia
in 1950, five years after independence. Legal education in Thailand dates back
to 1933;'% a small law faculty was created in the University of Hanoi in 1976.2°
And so on.

Until local law schools were established, the path to legal practice typically
lay through the metropole. For the British Commonwealth, that meant train-
ing in London and the Inns of Court. The costs of such an education ensured

16  University of the South Pacific, ‘School of Law’ (University of the South Pacific, 18 October
2013) <www.usp.ac.fj/index.php?id=518> accessed 5 May 2017.

17 Cook Islands, Fiji Islands, Kiribati, Marshall Islands, Nauru, Niue, Samoa, Solomon Islands,
Tonga, Tokelau, Tuvalu and Vanuatu.

18  Tan Cheng Han and others (n12) at 1-2.

19  Ibid 2.

20  Ibid.
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that it was limited both in number and in the class background of the
individuals who pursued it. The majority of colonial subjects who trained in
London did so through the Inns of Court, enabling them to qualify as barristers
but not solicitors. This distinction was of little relevance in the colonies, but
sometimes caused problems. As the 1961 Denning Commission recognized of
lawyers educated in this way, “Many of the young men [sic] coming back can
make quite a good show as lawyers, but they have absolutely no knowledge of
how to handle their accounts or the desirability of keeping their clients’ money
separate from their own.”?! Another problem was that although many of the
colonies had inherited English law, its application was often different in the
various territories.

I have begun with this historical survey not to suggest that Asian law schools
started their various projects with a blank slate. On the contrary, the plural
legal regime I described earlier defines the complex environment within which
those schools now operate. But what the colonial approach to legal education
does suggest, and what is borne out in many of the countries from which we
come, is that law schools were at least initially regarded as inherently politi-
cal institutions and therefore seen as potentially destabilizing to the social
order.

Another speech from Lee Kuan Yew, this time delivered in 1962, is indicative
of the view at the time:

The rule of law talks of habeas corpus, freedom, the right of associa-
tion and expression, of assembly, of peaceful demonstration, concepts
which first stemmed from the French Revolution and were later refined
in Victorian England. But nowhere in the world today are these rights
allowed to practice without limitations, for blindly applied these ideals
can work towards the undoing of organised society.?2

Law schools across the region and around the world continue to train people
who develop into political actors — both leaders and ‘troublemakers’ Indeed,
just one indication is that in the elections held in Singapore in September 2015,
no fewer than 12 of the 89 seats in Parliament were filled by graduates of NUs
Law, representing both the People’s Action Party and the opposition Workers’
Party.

21 Report of the Commission on Legal Education for Students from Africa (Cmnd No 1255,
1961) 27 (quoting the Solicitor-General of one of the territories under review).

22 Lee Kuan Yew, ‘Singapore Prime Minister’s Speech to the University of Singapore Law
Society Annual Dinner at Rosee d’Or’ (18 January 1962) <www.nas.gov.sg/archivesonline/
data/pdfdoc/lky19620118.pdf> accessed 5 May 2017.
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The men and women who pass through our hallways are among the bright-
est and most articulate, and we — hopefully — further strengthen their ability to
think critically and communicate effectively. This is a tremendous opportunity
for us as educators, but it also imposes a special responsibility on us to ensure
that our graduates not only have sharp minds and silver tongues, but also
fully-formed consciences and hearts.

C Imitation

So law schools were initially inhibited in many of the former colonies, until it
was clear that these colonies were going to develop their own legal systems.
As many of the new schools were created somewhat hastily around the time
of independence, there was naturally a considerable amount of imitation. As
the Committee on Legal Education in the Developing Countries put it in a1975
report:

University law schools in Asia, Africa and Latin America have been
developed as parts of universities which were significantly patterned
after English, French or other European models, and they have been
greatly influenced by the ‘received’ culture of education. In many parts of
the world the programs have been significantly shaped — at a formative
point — by expatriate staff, and they have, in any event, been controlled
by persons who have sought to replicate foreign models rather than build
an essentially indigenous institution.23

Such mimicry is not unique to Asia or indeed to the colonial experience. Law
schools and lawyers tend to be conservative and not a great deal has changed
fundamentally in the past hundred years or so. This is true at the macro- as well
as the micro-level.

At the macro-level, though Harvard’s Christopher Columbus Langdell
famously invented the modern common-law curriculum in the 1870s,24 it was
only in 1921 that the American Bar Association recommended that admission
to practice be linked to completion of a degree programme.25 This was distinct

23 International Legal Center, Legal Education in a Changing World: Report of the Committee
on Legal Education in the Developing Countries (New York, 1975) 26 <http://nai.diva-portal
.org/smash/get/divaz:275991/FULLTEXTo1.pdf> accessed 5 May 2017.

24  Howard Schweber, ‘Langdell, We Hardly Knew Ye’ (1999) 17 Law and History Review 145.

25  James P White, ‘Rethinking the Program of Legal Education: A New Program for the New
Millennium’ (2000) 36 Tulsa Law Journal 397, 400.
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from the English tradition, according to which lawyers were educated not at
university but in court.26 A different approach had long existed in civil law
jurisdictions where Roman Law was taught, beginning with its rediscovery at
the University of Bologna in the 11th century.?? Interestingly, courses in Roman
Law were also offered at universities such as Oxford and Cambridge — though
they had little practical application.?® (Following a recent year-long curriculum
review at Oxford, it was decided that the curriculum was in no need of change.
Roman Law remains compulsory while Company Law remains optional.)

At the micro-level, even within individual subjects one can see resistance to
change. Criminal law, for example, is taught throughout most of the common-
law world by starting with homicide, perhaps followed by other assaults — in
particular sexual assault. Though important, such crimes are relatively rare. As
Kris Gledhill has pointed out, it is unlikely that the considered view of every
criminal law lecturer around the world is that murder and rape are the best
way to teach criminal law. A more probable explanation is that we teach that
way because that is how we ourselves were taught.2%

Mimicry was not simply a matter of domestic institutions blindly follow-
ing past precedent. There was also support from the outside to make our law
schools more like those in the West. There is, of course, value in learning from
the experiences of other regions. But there are significant limits to what can
be achieved by uncritically exporting mechanisms that work in one region
to another, or drawing conclusions based on dubious comparisons between
the needs and interests of members. A spectacular example of the limita-
tion of such an approach to reforming institutions was the law and develop-
ment’ movement of the 1960s. This was an ambitious programme run by the
Us Agency for International Development, the Ford Foundation, and other
private American donors seeking to reform the laws and judicial institutions
of countries in Africa, Asia, and Latin America. The programme generated
hundreds of reports and articles. A decade later, however, leading academic
participants and a former official at the Ford Foundation declared it a failure.
Criticisms included the program’s over-reliance on exporting certain aspects

26  Konrad Zweigert & Hein Kotz, Introduction to Comparative Law, (3rd ed, oUP 1998).

27  Henry Mather, ‘The Medieval Revival of Roman Law: Implications for Contemporary
Legal Education’ (2002) 41 Catholic Lawyer 323.

28  See further Simon Chesterman, ‘The Globalisation of Legal Education’ (2008) Singapore
Journal of Legal Studies 58.

29  Kris Gledhill, ‘The Teaching of Criminal Law: Are We Stuck in a Timewarp?’ (Paper pre-
sented at National University of Singapore Faculty of Law, 6 September 2011).
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of the Us legal system — notably strategic litigation and activist judges — that
were incompatible with the target countries.3°

Today there is less pressure to mimic the West; what pressure there is now
tends to take the form of carrots rather than sticks. Instead of colonial enforce-
ment we sometimes see development dollars encouraging legal education in a
particular direction — or there is the ever-present spectre of rankings, implying
that there is some ladder that we are all climbing towards Oxford or Harvard.
As a more diverse range of law schools join the Anglo-American oligopoly at
the top of such league tables, my hope is that some of the pluralism with which
we are all familiar will rub off on them, broadening our conception of excel-
lence in legal education rather than narrowing it into a lonely ivory tower.

D Innovation

As the foregoing discussion has shown, legal education in Asia has moved
from a period of inhibition through a period of imitation. Now we have the
opportunity — and arguably the responsibility — to innovate. But this should
not simply be change for the sake of change, nor does it take place in a vacuum.
As we each think about the path we will chart with our own law schools, let
me propose three considerations that might be useful when contemplating
new strategies for our various law schools. These considerations relate to the
three discrete identities that we have as law schools. We are, first and foremost,
national schools educating students and producing research within a specific
jurisdiction. Secondly, however, we are — or aspire to be — global, preparing
our graduates for a globalized profession and participating in global debates.
Thirdly, however, and often overlooked, we are Asian law schools, giving us and

30 David M Trubek and Marc Galanter, ‘Scholars in Self-Estrangement: Some Reflections
on the Crisis in Law and Development,, (1974) 4 Wisconsin Law Review 1062; John H
Merryman, ‘Comparative Law and Social Change: On the Origins, Style, Decline & Revival
of the Law and Development Movement, (1977) 25 American Journal of Comparative
Law 457; James Gardner, Legal Imperialism: American Lawyers and Foreign Aid in Latin
America (University of Wisconsin Press 1980). Later assessments have been less negative,
however, noting that law reform projects take many years to bear fruit and that the rise
and fall of the movement may have been more connected to us domestic political issues
in the period 1965-1975 than with programs on the ground in developing countries; Mary
McClymont and Stephen Golub (eds), Many Roads to Justice: The Law-Related Work of
Ford Foundation Grantees Around the World (Ford Foundation, 2000); Brian Z Tamanaha,
‘The Lessons of Law-and-Development Studies’, (1995) 89 American Journal of Interna-
tional Law 470.
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our graduates a unique chance to seize the Asian century and the opportuni-
ties that it offers.
Let me consider these in turn.

1 National
Despite the best efforts of globalization, the practice of law remains largely ju-
risdiction-specific. If only as a regulatory matter, then, the vast majority of law
schools have a primarily national focus. Our graduates get admitted to practice
in specific jurisdictions, and we must report to regulators in those jurisdictions.
This is not the only model, of course. There have been some interesting
experiments that do not link legal education to practice. Tilburg University’s
LL.B. in Global Law, for example, does not qualify its graduates to practise law
in any jurisdiction. The Tilburg website states that

you can apply for jobs in international organizations or in the public sec-
tor, or you can continue in academia....

Imagine a large international company such as Google ... These com-
panies have legal departments with specialists from all over the world.
What they are lacking, however, is someone with the skills of a global
lawyer, who is able to tie these different legal systems together.3!

Another interesting experiment is the Peking University School of Transna-
tional Law, in Shenzhen (on which see further Chapter 10), which in 2008
launched a J.D. programme based on the typical curriculum in us law schools.
It also announced that it was seeking ABA accreditation for this programme,32
which was ultimately rejected in 2012.33 It subsequently refocused its mission
to emphasize genuinely transnational law, expanding its China law curriculum
to complement what had essentially been a transplantation of us law.34

But for the most part, law schools focus on giving graduates the opportunity
to practise law in their home jurisdiction, in many cases with the addition-
al requirement that these graduates sit an additional bar examination. Yet it

31 Tilburg University, ‘Career Perspective After Global Law’ (Tilburg University, 2017) <www
tilburguniversity.edu/education/bachelors-programs/global-law/career/> accessed 5
May 2017.

32 Du Guodong, ‘Peking University School of Transnational Law Opens’, Xinhua (23 October
2008).

33  Megan Stride, ‘ABA Votes No on Accrediting Foreign Law Schools’ (Laws6o, 3 August 2012)
<www.law360.com/articles/366928/aba-votes-no-on-accrediting-foreign-law-schools >
accessed 5 May 2017.

34  See Chapter 10 in this volume.
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would be foolish to suggest that we have done our job if our graduates under-
stand only a single jurisdiction. Even if they do practise only in the jurisdic-
tion in which they qualify, they will frequently interact with lawyers from other
jurisdictions, they will have clients who operate in multiple jurisdictions, and
they will need to understand the pressures on their home jurisdiction from the
globalized economy.

This is something touched on by many of the other chapters in this volume.
Souichirou Kozuka, for example, highlights in Chapter 7 the pressures from
globalized law firms on the Japanese legal education system. Andrew Harding
and Maartje de Visser in Chapter 5 stress that global pressures go both ways, as
States seek extraterritorial implementation of certain laws, while also needing
to integrate themselves into a global economy. This is particularly important
in Singapore, where so much economic activity is tied to cross-border trans-
actions. Similarly, Bui Ngoc Son in Chapter 12 explores the tensions exposed
by the “renovation” of legal education in Vietnam between its commitments
to socialism and to globalization. China has also been affected by globaliza-
tion, with its entry into the World Trade Organization in 2001 also requiring
a transformation in its legal education regime, as described by Li Xueyao, Li
Yiran, and Hu Jiaxiang in Chapter 11. At the global level, Francis Wang, one of
the authors of Chapter 2, highlighted at the conference leading to this book
what has been achieved by linking law schools through the International
Association of Law Schools, establishing among other things some baseline
indicators of what we have in common and what common challenges we share.

Specific challenges remain in our roles as national law schools.

One is whether we can and should participate in the protection of specific
areas from the external influences of globalization. While it might be natural,
for example, for our telecommunications rules to be in harmony with other
jurisdictions, many countries balk at exposing public law to such forces. The
manner in which human rights and constitutional law is taught can sometimes
raise sensitivities among local authorities.3%

A second question is whether we can and should protect specific constitu-
encies — notably the local bar — from the kind of competition in which most

35  Cf Lee Kuan Yew, ‘Speech to the Law Society 1962’ (n 22): “A curious position that has
arisen in Malaya is that the temporary alliance of the pure academic who talks in terms
of the absolute qualities of freedom, liberty and the rights of man, finds himself a strange
fellow traveller with the Communist revolutionary, whose whole philosophy is a com-
plete denial of these liberal concepts. The academic liberal may or may not believe in the
practicability of his enunciations of absolute ideals. But the Communist revolutionary
certainly does not.”
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other parts of the economy must engage. This is not something that law schools
alone can determine, but there is a big difference in our educational mission
between seeing the main ‘consumers’ of our ‘product’ as being the main street
lawyers in our home jurisdiction, or the Magic Circle and white shoe law firms
of London and New York.

2 Global
The answers to such national questions are often heavily influenced by global
trends.

Although the guild-like nature of the profession once encouraged a focus
not merely on national but on sub-national jurisdictions, that is no longer
tenable. In the United States, for example, admission to practice in one state a
century ago did not require either familiarity with or the ability to practise in
another.36 As interstate commerce and thus cross-jurisdictional legal practice
increased, however, so did the need for lawyers to be familiar with other juris-
dictions; with the increased movement of professionals it became necessary to
have a means of transferring accreditation.3?

That is now a global phenomenon. Today, the practice of law has been trans-
formed by new clients, a new operating environment, and new law firms.

This is obvious at the high-end. Commercial giants and the major banks
sell products and services across multiple jurisdictions, even as those juris-
dictions become more assertive in their regulations. They need law firms that
can provide advice across those jurisdictions and help manage the legal risks
associated with global commercial activities. In response, a handful of global
law firms have emerged, some of which have expanded not only across devel-
oped markets but also developing ones.

Globalization affects the main-street lawyer also. A family-law specialist
would be negligent if he or she was not able to assist a client whose family
straddles more than one nationality. Even small and medium-sized enterpris-
es are now typically part of global supply chains, meaning that they confront
regulatory issues and potential disputes in multiple jurisdictions.

In addition, as the market in which we practise law is changing, so are
the tools with which we practise it. Legal research has been transformed by
the Internet. Many of those teaching law today began their own research
at a time when loose-leaf services were cutting-edge technology, enabling

36  Colin Croft, ‘Reconceptualizing American Legal Professionalism: A Proposal for Delibera-
tive Moral Community’ (1992) 67 New York University Law Review 1256, 1296.

37  Cf George A Reimer, ‘A State of Flux: Trends in the Regulation of the Multijurisdictional
Practice of Law’ (2004) 64 Oregon State Bar Bulletin 19.
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reference books to have updates inserted into folders. Our students, if they can
even recall what a book is, regard such pre-Internet technologies in the same
manner we might regard the manuscripts copied out by monks in the days
before printing presses.

Writers like Richard Susskind have argued that this is only the tip of the
iceberg. Facilitating access to information will be followed by fundamental and
irreversible changes in the practice of law. Much of what is now charged for will
become free — think of the music industry, or the door-to-door encyclopaedia
salesman. More fundamentally, the prospect of online dispute-resolution may
take many disputes out of lawyer’s hands entirely.®® This is far from science
fiction: eBay presently resolves about 60 million disputes annually through its
online Resolution Center.3°

The market has changed, the tools our students need have changed, but our
students themselves have also changed. This is not the place for a long excur-
sus on the phenomenon of so-called “millennials”, but there is no question that
the manner in which the current generation of students consume and process
information is different (see Chapter 2 for further discussion of this in a specifi-
cally Asian context). Attention spans are shorter, they are more familiar with
and reliant on technology, and they are often more comfortable interacting
with the world through virtual means.

Let me stress that this does not mean that we should abandon books and
chalkboards to run our law schools through Snapchat™ What our students are
comfortable with is different from what is good for them. But it does mean
that alegal curriculum based on rote-learning and tested by writing answers in
longhand bears less and less connection to the practice of law.

And so we must prepare our students for a globalized market in which tech-
nology plays a vital role. Some of the skills required have not changed: critical
and analytical skills, and excellence in communication — both oral and written.
Perhaps one thing to supplement is that those students more comfortable
interacting with their peers through social media need to learn how to interact
with clients of flesh and blood.

None of the suggestions offered here are particularly original or ground-
breaking. Much of it could be presented at any legal education conference
around the world. But the last area of potential innovation I will touch on

38  Richard Susskind, Tomorrow’s Lawyers: An Introduction to Your Future (OUP, 2013).

39  Online Dispute Resolution Advisory Group, Online Dispute Resolution for Low Value Civil
Claims (London, February 2015) 5 <www.judiciary.gov.uk/wp-content/uploads/2015/02/
Online-Dispute-Resolution-Final-Web-Version1.pdf> accessed 5 May 2017.


http://www.judiciary.gov.uk/wp-content/uploads/2015/02/Online-Dispute-Resolution-Final-Web-Version1.pdf
http://www.judiciary.gov.uk/wp-content/uploads/2015/02/Online-Dispute-Resolution-Final-Web-Version1.pdf

14 CHESTERMAN

concerns whether there is something unique about the situation of Asian law
schools.

3 Asian

I begin with the usual caveat that ‘Asia’ is a fairly dubious category. Indeed, the
very word derives from a term used in Ancient Greece, rather than any indig-
enous political or historic roots. Yet there do seem to be some things shared by
many of our jurisdictions.

From the perspective of an international lawyer, one of the most interesting
aspects is the apparent paradox that Asian states have arguably profited most
from the stability and prosperity of a world ordered under international law
and institutions — and yet they are the least likely to be parties to those rules
or be represented in those organizations. This does not mean that Asian states
are wary of law as such, but it is unusual that the most economically dynamic
region of the planet, with increasing political power, consists of countries that
were not, for the most part, authors of many foundational rules of the game.

Two consequences follow from this situation. The first is domestic. Many
of the highly competitive economies of Asia grew extremely quickly in non-
liberal regimes for which legitimacy was more closely tied to economic success
than to traditional political processes. In recent years there has been a genuine
commitment to the rule of law across most countries, but without a tradition
of the rule of law, there is a danger that lawyers are seen as instruments of the
state rather than servants of the law. This is the modern legacy of the inhibition
of legal education, with some states continuing to view lawyers as potential
‘troublemakers’ — a challenge with which Asia’s law schools must continue to
grapple.

The second consequence is regional. Asia is unique for not having any
meaningful regional organization. There is no continent-wide framework
comparable to the African Union, the Organization of American States, or
the European Union. Such regional organizations that do exist — such as the
South Asian Association for Regional Cooperation (SAARC), the Shanghai
Cooperation Organization (Sco), and the Association of Southeast Asian
Nations (ASEAN) — have weak mandates and extremely limited resources.*°
This creates an opportunity in the area of legal research. Given the economic
dynamism of the region, there is a clear appetite for integration of economies
and convergence of legal regimes. The fact that governments are extremely
limited in what they can and will do to facilitate integration means that

40 See further Simon Chesterman, From Community to Compliance? The Evolution of Moni-
toring Obligations in ASEAN (Cambridge University Press, 2015).
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networks of legal academics can play a role in that process. Initiatives such
as the Principles of Asian Contract Law project and the Asian Business Law
Institute (ABLI, launched in January 2016), as well as networks such as ASLI
and the Asian Society of International Law, thus have the potential to supple-
ment intergovernmental action.

In the coming years, such opportunities are likely to grow. With the Trans-
Pacific Partnership (Tpp) and China’s ‘One Belt, One Road’ initiatives, there
will be growing demand for coherence across Asia, but without a formal
intergovernmental framework for delivering it. In such a situation, the role
of academics becomes more important in areas from formation of contracts
and data-protection rules to enforcement of awards and cross-border insol-
vencies. We have the opportunity and the responsibility to contribute to these
developments through our research, and all the more so through our teaching.
A starting point is ensuring that our graduates are ‘Asia literate’ and able to
understand the diverse perspectives across the region. It is unrealistic to
expect them to develop a deep knowledge of every jurisdiction, yet awareness
of how their own system compares with others and the different forces that
have shaped Asia’s legal traditions would be a good place to start.

E Conclusion

Let me conclude with some suggestions on what all of this might mean for our
educational and research missions. I am acutely conscious that we each oper-
ate in a distinct environment and it would be pointless to prescribe one model
for each law school. Yet I would also like to be concrete enough to avoid mere
platitudes. I also note that I am not addressing the very basics of a legal educa-
tion, which are well covered in the International Association of Law Schools’
Singapore Declaration.! My aim, rather, is to suggest three areas in which
we can magnify the impact that our law schools have on our students, on the
global practice of law, and on our region.

First, in terms of our students, I believe we have a responsibility to educate
them not only about their home jurisdiction and the jurisdiction of the for-
mer colonial power, but also about their region. It is natural that Singaporean
students, for example, read English and Australian cases, but we need to

41 International Association of Law Schools, Singapore Declaration on Global Standards
and Outcomes of a Legal Education (Singapore, 26 September 2013) <www.ialsnet.org/
wordpress/wp-content/uploads/2013/09/Singapore-Declaration-2013.pdf> accessed 5
May 2017.
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encourage them to become more familiar with Indonesian and Thai cases also.
Students in common law countries need a deeper understanding of the civil
law tradition and vice-versa. Our graduates should be known not only for their
intellectual abilities, their professional skills, and their ability to analyse prob-
lems and communicate answers, but also for their sensitivity to the context
within which they operate.

Secondly, and in relation to the global practice of law, it is time for us to be
more ambitious. Our students and our professors are now among the best in
the world, operating in its most economically dynamic continent. Even as we
continue to serve our national and regional missions, we should aim to see
our alumni practising at the very highest level. To pick just one area of global
practice, investment arbitration: by various counts there are between fifteen
and two dozen key individuals who dominate the field — none of them is from
Asia.*2 Tt is merely a question of time before this changes,*3 but our law schools
should all be working to ensure that it happens sooner rather than later.

Thirdly, in terms of our region, we have an opportunity to shape the con-
vergence of many of our legal regimes. This has already begun to take place in
areas like data protection, where the global imperative is perhaps most obvi-
ous, and networks of legal scholars have helped to craft guidelines. But it is also
possible in other areas, perhaps most simply in the area of commercial law. For
too long, comparative law in Asia has tended to focus on comparing individual
Asian jurisdictions with their Anglo-American or continental European coun-
terparts. Moving forward, initiatives like the ABLI will be calling on academics
from across the region to explore what commonalities there are across Asian
jurisdictions, laying the foundations perhaps for convergence of those laws.#+

The colonial shadow cast across many of our jurisdictions is long. Yet the
days of foreign powers inhibiting legal education are in the past. In the wake
of those retreating powers, the rush to develop legal institutions necessarily
entailed a degree of imitation. But with the economic and political rise of Asia

42 See eg ‘1cSID Arbitrators: The Ultimate Social Network? (EJiL Talk, Florence, 25 Septem-
ber 2014) <www.ejiltalk.org/icsid-arbitrators-the-ultimate-social-network> accessed 5
May 2017. cf Chiara Giorgetti, ‘Who Decides Who Decides In International Investment
Arbitration?’ (2013) 35 University of Pennsylvania Journal of International Law 431.

43  Kim Joongi, ‘International Arbitration in East Asia: From Emulation to Innovation’ (2014)
4 The Arbitration Brief 1.

44  Cf. Sundaresh Menon, ‘Roadmaps for the Transnational Convergence of Commercial Law:
Lessons Learnt from the c1sG’ (Speech at the 35th Anniversary of the Convention on Con-
tracts for the International Sale of Goods, Singapore, 23 April 2015) <www.supremecourt
.gov.sg/data/doc/ManagePage/5941/CISG%z20speech%20(Final%20-%20230415).pdf>
accessed 5 May 2017.
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there is an opportunity and, I would argue, a responsibility to be more bold.
This does not mean change for change’s sake, but as we each look to be the best
national, global, and Asian law schools that we can be, our educational and
research mission must evolve. The three fairly modest starting points I have
proposed are a recommitment to comparative law that has an emphasis on
Asia, the creation of more opportunities for our graduates to practise law at
the highest levels, and taking up the mantle of regional convergence of laws
so that Asia’s influence on economics and politics is matched by its influence
on the law.
There is much to be done.



CHAPTER 2

Asian Culture Meets Western Law, the Collective
Confronts the Individual: The Necessity and
Challenges of a Cross-cultural Legal Education

Francis SL Wang and Laura WY Young!

A Introduction

The Asia/Pacific region is home to sixty percent of the world’s population
and over forty percent of its economic activity.? While Western democratic
philosophy claims to subscribe to the belief of ‘one man — one vote), if that were
applied to the world’s population, then certainly this region’s many perspectives
should figure significantly in all discourses including law and legal education.
However, Asia’s voice in these fields has been a mere whisper. From the chap-
ters presented here,® we see how many countries in this region are struggling
to accommodate their legal regimes to the realities of an ever-globalizing
world. Up to now, the conversation has been dominated by the traditional
Euro-American axis of legal scholarship and education. Undisputedly, across
the region, the present system of governance, legal institutions, and legal
education have been imposed systems generally recognizable by Western
imperial powers — either through colonization or adoption under duress.

1 The authors wish to thank the Asian Law Institute for the invitation to participate, and for
organizing this thoughtful symposium. This chapter incorporates and builds on earlier writ-
ings by the authors, published in 2007: Francis SL Wang and Laura WY Young, ‘Enriching
the Law School Curriculum in an Increasingly Interrelated World — Learning from Each
Other’ (2007) 26 Penn State International Law Review 879, and on the first paper in the
International Association Law Schools’ series on cross cultural legal education: Francis SL
Wang, ‘Rebuilding a Bridge — Educating Lawyers for Transnational Challenges’ (Association
of American Law Schools ) www.aals.org/international2oo4/Papers/wang.pdf www.aals.org/
international2004/Papers/wang.pdf. accessed May 2012.

2 Philip McConnaughay and Colleen Toomey in Chapter 10 discusses the region’s growing eco-
nomic engagement with the rest of the world, and the inevitable influence it has and will
continue to have on law and legal education.

3 Munin Pongsapan in Chapter 12, for example, explores the challenges confronting legal edu-
cation in Thailand as it struggles to adapt its legal education to the realities of a globalizing
world.
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Such adaptation was imposed to satisfy the West’s demands for access to the
natural and human resources of the region. By imposing a governmental and
legal template across the region, the western powers created an institutional
system of law and governance whose features and methods they understood.
Such systems, although imposed, provided predictability and have assisted
integration with the global economy, raising the standard of living and health
care for hundreds of millions — and perhaps billions — of people. However, if a
society’s laws are a reflection of its cultural values, such imposed systems may
not integrate well with or accurately reflect local values, which may lead to
anomalous applications of law.*

Globalization has increased the instances of interactions among citizens
of different nations, and has challenged legal educators in sensitizing their
students to the task of advising and interacting with citizens across nations
and cultures. Changing cultural norms within and across borders impels us
to reflect on the nature of our own values, and to question their universal-
ity when we observe conflicts.® It is intellectually insufficient, even if expe-
dient, to simply deem all values equally valid. The question is whether there
is a “correct” set of values that are universal, and therefore consistent with
modernity. If so, is that what legal educators should teach? Are the values
presently embedded in our present concept of the “rule of law” reflective of
the diversity inherent in different cultural traditions? Some may argue that the
teaching of values may fall within the ambit of other disciplines, eg philoso-
phy or religion; however, such an approach is contrary to the foundation of
law. Law reflects and enforces the values, beliefs and perspectives of society.
Awareness of the underlying cultural perspectives is essential to educate this
new generation of law students who will inherit an extensively interrelated
world.

4 The disconnect between the application of law and local culture may be most evident in
certain South Asian nations, such as Pakistan and Myanmar, where the higher courts and/or
law schools conduct operations in English, rather than the local language. Local populations
may feel disconnected from formal proceedings, and may prefer to refer disputes to local
informal organs which enforce traditional customs rather than law.

5 For a good introduction to the factors required in International Legal Competence see
Franklin Gevurtz, ‘Report Regarding the 2011 Pacific McGeorge Workshop on Promoting
Intercultural Legal Competence’ (2013) 26 Pacific McGeorge Global Business & Development
Law Journal 63. As current events (the British referendum to withdraw from the European
Union ‘Brexit), the American election of Donald Trump, growing nationalism and right-wing
party prominence in France, Italy, and certain Eastern European countries) have shown, the
inevitability of globalization and harmonization is now being seriously questioned by signifi-
cant portions of the electorate in western democracies.
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This raises a variety of profound implications for our understanding of law
and the way to teach it. Can we assume that we all impart the same significance
to the phrase, ‘rule of law’? The conflict between local cultural traditions and
‘universal values” has been evident ever since the United Nations issued its first
Declaration of Universal Human Rights.® Many nations had concerns, never-
theless nearly all chose to join in the enterprise. The representative of China,
Dr Peng Chung Chang, specifically expressed skepticism that the Declaration
represented a single correct view of human relations. He strongly argued
against what is called the ‘classical standard of civilization’ standard, in which
certain nations or peoples considered to be ‘civilized’ or ‘uncivilized) and the
‘uncivilized’ are excluded from international organizations and laws. The
Declaration, he said, should reflect more than simply Western ideas as there is
more than one kind of ultimate reality. He suggested that the Secretariat might
well spend a few months studying the fundamentals of Confucian philosophy.
Yet, with the devastation of the Second World War and ongoing civil war, China
was in no position to seriously challenge the newly formed United Nations. It
signed on despite its reservations.”

The traditional Western notion of Asian,® and specifically Chinese law,
assumes the absence of a legal tradition® and lack of the notion of the rule of

6 Adopted 10 December 1948, followed by the Declaration on Universal Child Welfare, and the
Declaration on Elimination of Racial Discrimination.

7 Lydia H Liu, ‘On Human Rights Pioneer and Columbia Alum, P.C. Chang’ (Columbia Uni-
versity, Weatherhead East Asian Institute, July 2007) <https://weaicolumbia.wordpress.com/
tag/peng-chun-chang/> accessed 10 December 2016. ‘Drafting of the Universal Declaration
of Human Rights’ (United Nations Dag Hammarskjold Library) <http://research.un.org/en/
undhr/draftingcommittee> accessed 12 March 2016.

8 For the purpose of efficiency, the authors will refer to the Chinese experience and
Confucian principles, recognizing that there are other subsets of foundational philosophy
in Asia, particularly in Southeast Asia. Certainly, western legal scholars have challenged this
notion. However, this traditional and popular western notion of the inferiority of essen-
tial commercial and social structures through the ‘rule of law’, justified the imposition of a
western legal framework which persists to this day.

9 For example, the Treaty of Wang Hsia established extraterritorial courts in China. The
California Supreme Court, as early as 1859, ruled that contracts assigning personal property
between Us residents, even if made in China, were under the jurisdiction of the California
court system, because the treaty established jurisdiction. The California court system was
itself only g years old at the time; Forbes v Scannell [1859] 13 Cal. 242. In 1906, further sup-
porting the perceived need for reasonable law to apply to American citizens in China, the us
established the Extraterritorial Court in Shanghai. Appeals against the court’s decisions were
brought to the gth Circuit Court of Appeals in San Francisco.
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law.0 These characteristics gave rise to the Western notion that Asians are fit
for ‘Oriental Despotism, and lack the capacity to establish rule of law without
major structural and educational reform.! It is now time for a re-evaluation.
Western values are evolving, and presently include the notion of diversity, and
an acceptance that ‘difference’ no longer indicates ‘inferiority’. In addition,
advances in social psychology and neuroscience demonstrate measurable
differences, psychological perspectives and brain activity of populations from
different cultures. These empirically verified differences question the validity
of universality.

This chapter approaches the differences mentioned above, and their impact
on legal reasoning and education, in three parts. First, it explores the founda-
tional philosophies of China and the West. Traditional Confucian philosophy
privileges different values from those of the Western Enlightenment tradi-
tion. It is the contrast of privileging the collective over the individual. Second,
recent social psychological as well as neuro-biological studies confirm the
existence of these alternative mindsets and show that they subconsciously
influence legal decision-making. Third, as the necessity to develop cross cul-
tural competencies becomes more evident, new approaches are required to
enable students to develop empathetical outcomes with contrasting cultural
values. The penultimate section discusses one of the approaches from a five-
year study on cross-cultural legal education.

B Foundations of Law in Greece and China: Hierarchical
Collectives v the Individual

As this section will highlight, one of the most significant cultural differences
between western cultural traditions and those of East Asia is the self-identity

10  However, a detailed review of the position of the Us representative who signed the 3 July
1844 Treaty of Wang Hsia, shows he did not claim to find any deficiency in Chinese law.
He stated, ‘In China I found that Great Britain had stipulated to the absolute exemption
of her subjects from the jurisdiction of the Empire ... I deemed it, therefore, my duty ...
to assert a similar exemption on behalf of the citizens of the United States’; Letter from
Caleb Cushing to Secretary of State Calhoun (29 September 1844).

11 Modern criticisms of China’s legal theory still fall back on the accusation that logic is
deficient. For example, when a Chinese Supreme People’s Court judge asserted three
Supreme Principles of Law, critics responded by questioning which 1 of the 3 is ‘the su-
preme’, rejecting the notion that 3 could be supreme. This atomization, considering that
the word ‘supreme’ excludes the possibility of more than one, is partly a translation issue.
But it is also a question about whether the law should allow deference to a judge to select
from among several primary priorities.
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of its participants. Asian cultures share an identity of self which privileges a
collective and hierarchical mindset. This is juxtaposed against the western
emphasis on individual self-identity. These differing perspectives are deeply
embedded in each group’s psychological makeup, and have profound implica-
tions on their view of the proper ordering of society. This obviously influences
each group’s view of the role and priorities of legal decisions and the rule of
law. If legal education is to develop a common framework whereby differing
viewpoints can be thoughtfully integrated in processes and decisions respect-
ed by all, then certainly an understanding of disparate approaches to ordering
society is critical for a legally educated cohort. This is especially true as our
economies, culture, and societies are becoming more and more interrelated.

1 An Asian Perspective: Collectivist and Hierarchical as the Principles
of Social Organization

The traditional Chinese notion of identity assumes membership in a series of
collectives, beginning with the family. One’s identity is traditionally defined
in the context of relationships in a hierarchical structure: parent — child,
husband — wife, elder sibling — younger sibling, ruler — ruled.’? Confucian val-
ues place emphasis on unity in the group, and collective rewards.’® This ac-
ceptance of hierarchies can be justified by reference to the canonical political
philosopher from the 4th century B¢, Xun Zi: ‘Two men of equal eminence
cannot govern each other; two men of equally humble station cannot employ
each other. This is the rule of Heaven.’* He also explained, ‘Men, once born,
must organize themselves into a society. But if they form a society without
hierarchical divisions, then there will be quarrelling.'®

The Chinese acceptance of hierarchical order was interpreted by Europe-
ans as the foundation of despotism. However, in the Confucian tradition, each
position in a hierarchy owes a duty of care to others below it. The traditional

12 Confucius’ five Relationships, four of which are hierarchical, establish a duty of obedi-
ence on one side and a duty of care on the other. Only one is an equal relationship (friend
to friend) and the other four are all hierarchical (father to son, ruler to subject, husband to
wife, elder to younger). However, it is not accurate to say that Western relationships were
framed in equality. Plato articulates 7 bases for authority, including parenthood, seniority,
strength, wisdom, master over slave, etc.

13 See eg Uichol Kim and Young-Shin Park, ‘Confucianism and Family Values: Their Im-
pact on Educational Achievement in Korea’ (2000) 3 Zeitschrift fiir Erziehungswissen-
schaft 229.

14  Hstin Tzu, Basic Writings, Book 9, ‘The Regulation of a King’ (Burton Watson tr, Columbia
University Press 1963) 36.

15  Ibid 46.
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justification for devolving power to the ruler is to allow action for the benefit
of the ruled, not because the king has a divine right to rule. It is true that the
Confucian tradition did not articulate any individual right to redress bad gov-
ernance, but it recognized that the people as a group had the power to unseat
the king. As the Confucian philosopher Hsun Tzu stated, ‘The ruler is the boat,
and the common people are the water. It is the water that bears up the boat
and the water that can capsize it.6

To avoid this fate, the earlier Confucian philosopher, Mencius, instructed
a ruler in benevolent leadership. Mencius would not have approved of the
Greek heroes and their quests for glory. Good governance, he believed, means
to avoid war and glory, for they are worse than ‘looking for fish by climbing a
tree’!” ‘To punish [the people] after they fall afoul of the laws is to set a trap for
the people. How can a benevolent man in authority allow himself to set a trap
for the people?® Mencius states that the true measure of a good king is shown
when ‘the aged wear silk and eat meat, and the masses are neither cold nor
hungry'!® While the Confucian tradition teaches governance for the benefit of
the people, we can also see that the people are treated as a group, and not as
individuals with a right of redress.

Chapter 13 in this volume, on Vietnam’s experience, is an excellent example
of how a traditional Confucian-influenced society has struggled to this day
in adapting Western legal concepts — from the French civil law tradition, to
Marxist — Leninist Soviet models, to Doi Moi (‘internal renovation’), to today’s
necessity of adapting to a more global market-driven world order. While rec-
ognizing the necessity of incorporating local context including legal culture,
institutional arrangements, political ideology, legal intellectual environment,
as well as social and economic conditions, the chapter highlights the difficulties
in adapting its educational structure as it is constrained by a Marxist-Leninist
legal-political ideology, a dependent judiciary, and the statist career of law
graduates. It describes an ongoing process of a search for a system of gover-
nance and regulation coherent with a society’s underlying cultural norms and
expectations.

16 Ibid 37.

17  Mencius, Mencius: Works (Classics) (DC Lau tr, Penguin Books 1970) 57.

18 Ibid 58.

19  Ibid 59. This philosophical tradition of governance in privileging stability, harmony, and
material well-being over individual political rights is fundamental to the Confucian per-
spective on the role of the ruler. In that sense, it serves as the philosophical justification
for the current Chinese mode of government.
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2 A Western Perspective: The Individual as the Fundamental
Unit of Social Organization

One of the major underlying assumptions in Western legal philosophy is that
the fundamental unit of society is the individual. Aristotle set the expectation,
carried along by the Enlightenment philosophers, that ‘the state is an aggregate
of its citizens.?? One of the most famous Western conceptions is that, ‘Man is
born free'?! The fact that Rousseau wrote a good deal more that is actually
consistent with the Asian tradition of social obligations, is rarely remembered.
The notion of the individual as a single unit, free from social encumbrance,
captured popular imagination and proved a useful tool for political and philo-
sophical analysis.?2

Aristotle asked, ‘Who is a citizen?’.23 While the answer differs somewhat
from our concepts of citizenry today, Aristotle characteristically searched
for the smallest single unit, atomizing his entire world, leaving an imprint
on Western thought up to the present. In Aristotle’s time the question could
not be answered that everyone was a citizen,?* because the term applied only
to certain propertied men.25> However, the question was framed in terms of
individuals, rather than groups. The modern improvement is that membership
in the group is understood to have expanded, to a more general class of quali-
fied individuals. Aristotle’s method of atomizing the subject of inquiry leads
to the mental habit of treating the fundamental unit of law as the individual.
This Western proclivity can also be seen in the Protestant Revolution. The
movement made the individual the fundamental unit of religion, by placing
God in direct relation with His subjects, rather than them being subjects of an
intermediary Church. This atomization leads to one of the fundamental points

20  Aristotle, The Politics (Trevor ] Saunders ed, rev edn, T.A. Sinclair tr, Penguin Classics 1962)
para 1274b32.

21 Jean Jacques Rousseau, ‘The Social Contract, or Principles of Political Right’ (Constitu-
tion Society, 18 October 1998) <www.constitution.org/jjr/socon_or.htm#oo1> accessed 1
October 2015.

22 See eg John Rawls, A Theory of Justice (The Belknap Press of Harvard University Press
1971).

23 Aristotle (n 21) para1274b3z.

24  Aristotle replies to his own question with, ‘Nor does mere residence confer citizenship’;
ibid para 1275a2. When Aristotle and Plato refer to ‘all citizens, they did not mean the
words as they are now understood, including universal suffrage. The Western notion of
government by the people has expanded over time to include the participation by all
subjects of a government.

25  Aristotle’s answer was, ‘Statesmen are fellow citizens, who rule turn and turn about’; ibid
para 1287b36.
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of ‘modern’ law: that the state should deal with individuals, rather than social
groups.

3 Western Deification of the “rule of law”
The notion that the law is superior to the ruler is a key concept to the mod-
ern notion of the rule of law. The notion can be traced back to Greece and
Rome, although the ideal was rarely, if ever, practiced. Tacitus commended one
emperor in particular, for ensuring that law was supreme, ‘binding even on
kings’26 He also condemned another emperor for acting as if he was above the
law: ‘His cures were worse than the abuses, and he broke his own laws.27

The seminal transformation in the West that is carried through modern legal
theory is to deify the law into a fictive ruler, as the final arbiter of all matters
of governance and social order. Plato states in The Laws, ‘Laws themselves will
explain the duties we owe’28 Plato characterized the mortal best fit to rule as,
‘servants of the laws’29 Aristotle also said, ‘Therefore he who asks law to rule is
asking God and intelligence and no others to rule; while he who asks for the
rule of a human being is importing a wild beast too; for desire is like a wild
beast, and anger perverts rulers and the very best of men. Hence law is intel-
ligence without appetite.3° Plato’s most important articulation of the concept
is, ‘if law is the master of the government and the government is its slave, then
the situation is full of promise and men enjoy all the blessings that the gods
shower on a state.3! The Western notion of the law as superior to humanity
is an attractive fiction. The deification is implicit in modern international law
and politics, as Western nations urge ‘developing states’ to adopt the rule of
law as the means to achieve high levels of public trust and material wealth.32

26  Tacitus, The Annals of Imperial Rome (Michael Grant tr, Penguin Classics 1956) 132.

27  Ibid133.

28  Plato, The Laws (Trevor ] Saunders tr, Penguin Classics 1970) 178. Note that the statement
distinguishes the duties owed to different classes of people, implying that the duties will
be different for each.

29  Ibid174.

30  Aristotle (n 21) para 1287a1o.

31 Plato (n29)174.

32 However, Aristotle recognized the practical limitations of theorizing the Law as a superior
being: ‘The laws, if rightly established, ought to be sovereign, and also that officials ...
ought to have sovereign power to act in all those various matters about which the laws
cannot possibly give detailed guidance’; Aristotle (n 21) para 1282a41. He also admitted,
‘Where everything is governed by decree, is not a democracy at all in the real sense; for no
decree can have general validity’, and ‘The law ought to rule over all, in general terms, and
the officials ought to make rulings in individual cases’; ibid para 1292a31.
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While the Chinese Legalist tradition can be compared to this Western notion
of rule of law, it differs in that it never deified the Law as a fictive ruler. The pres-
ence of a human hand charged with enforcing law and order is not doubted in
the Chinese tradition. Even when the so-called opposing school, Legalism, is
raised against Confucianism, the law is only a tool of man. For example, when
the famous legalist Han Fei raises ‘the law’ above the ruler, he states, ‘A truly
enlightened ruler uses the law to select men for him; he does not choose them
himself33 However, it is clear that he means that the Law is an instrument
of the king, rather than the Platonic formula that the king is a servant of the
Law. Western scholars have referred to the Legalist position as ‘rule by law; in
contrast with the more desired ‘rule oflaw’3* Certainly the Chinese instrumen-
talist view of law as a tool rather than a ruling principle must be understood
and now reconciled with Western notions of a deified ‘rule of law".

C Scientific Studies Confirm Culturally Based Differences between
Asian and Western Populations

Modern science has now effectively proven that such differences exist, and
have been able to define and test for these culturally diverse perspectives. In
fact, recent neuroscience investigations have demonstrated actual physical
variations in brain activity between collectivist East Asians and individualist
Westerners. The results of these studies not only confirm the differences, but
now show how legal decisions are based upon the underlying social values
these differences entail.

1 Social Psychological Studies of Differing Cultural Perspectives and
Influence on Legal Outcomes

In recent years, psychological studies comparing East Asians and Westerners

have revealed, in a variety of ways, a statistically significant difference between

the two groups when it comes to perceptions of rules and relationships.35 For

instance, studies have shown that a greater proportion of East Asians tend to

organize information about objects by their relationship to each other, rather

33 Han Fei Tzu, Han Fei Tzu: Basic Writings (Burton Watson tr, Columbia University Press
1964) 24.

34  See eg Randall Perenboom, China’s Long March Toward Rule of Law (University of Cam-
bridge Press 2002).

35  Richard E Nisbett, The Geography of Thought (Free Press 2003) 141-142.



ASIAN CULTURE MEETS WESTERN LAW 27

than by categories devolved from abstract attributes of those objects.36 These
studies point to a divergence on organizing information, developing rules, and
interacting with the environment in ways which vary between Western and
East Asian cultures. While the perspective from one culture may deem one
thinking style to be ‘correct’ and another ‘deviant), or at least non-preferred, the
identification of differences between populations challenges the notion that a
single thinking style or perspective is correct and universal.

Comparative cultural studies in the field of psychology have demonstrated
that there are also measurable differences in patterns of behavior between dif-
ferent cultures.37 Studies have shown that the populations of some cultures are
more comfortable with complex views, while others are less comfortable and
prefer consistency.38 Other studies show that the populations of some cultures
are more likely than others to hold to strong notions of group identity, and
respond with action to defend the group from perceived threats.3?

Some have argued that these differences stem from fundamental philosoph-
ical differences in the foundational philosophies of East and West.#? Others
believe that these variations stem from differences in language,* and that lan-
guage differences affect conceptualization of abstract concepts.*? Yet others

36  Liang-hwang Chiu, ‘A Cross-Cultural Comparison of Cognitive Styles in Chinese and
American Children’ (1972) 7 International Journal of Psychology 207, 235—242. This early
study showed three objects to the children. The first two were a picture of a chicken and
the other grass. Then a third picture was a cow. The children were asked which picture
would they put the cow together with — the chicken or the grass. The study results showed
a statistically significant portion of the American students preferred to group the objects
in a ‘taxonomic’ category (chicken and cow — animals) whereas Chinese children pre-
ferred to group the objects by relationship (cow and grass — cow eats the grass). Also, see
Nisbett (n 36) 140-141 for other studies.

37  See eg the works of Richard Nisbett, Kaiping Peng, Joan Y Chiao and Shinobu Kitayama.

38  Julie Spencer-Rogers, Melissa | Williams and Kaiping Peng, ‘Cultural Differences in
Expectations of Change and Tolerance for Contradiction: A Decade of Empirical Research’
(2010) 14 Personality and Social Psychology Review 296.

39  Michele Gelfand and others, ‘The Cultural Contagion of Conflict’ (2012) 367 Philosophical
Transactions of the Royal Society B 692, 692—703.

40  See eg RF Logan, The Alphabet Effect (Morrow 1986); Y Lin, My Country and My People
(W Heinemann 1936).

41 Robert Wardy, Aristotle in China: Language, Categories and Translation (Cambridge Uni-
versity Press 2000).

42 See eg Vicky Tzuyin Lai and Lera Boroditsky, ‘The Immediate and Chronic Influence of
Spatio-temporal Metaphors on the Mental Representations of Time in English, Manda-
rin, and Mandarin-English Speakers’ (2013) 4 Frontiers in Psychology 1.
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cite the traditional Confucian cultural emphasis on hierarchy*?® or attribute
this collectivist viewpoint to traditional agricultural practices.** It is not that
all East Asians coming from a traditional Confucian influenced culture think
in one way and Westerners think in another*® — that would be overstating the
case. However, the studies do show that between like groups of East Asians and
Westerners, a statistically significant difference exists between the way each
group thinks about relationships, categories, and rules. The differences reveal
tendencies in cultures, not a guarantee of individual characteristics. Regard-
less, these differences are measurable phenomena.*6

43 One example is the Chinese courts’ habit of issuing short judicial opinions which com-
pletely lack any logically reasoned and persuasive discourse. The lack of discourse is seen
as an example of the hierarchical nature of Chinese culture and a tradition in which pub-
lic persuasion and discourse are unnecessary. However, this distinction is not helpful for
an East-West comparison, as Europe is undoubtedly part of the Western tradition, and
yet civil law courts, notoriously brief and unpersuasive in their decision making, are the
model for Chinese judicial practices. European civil law judgments traditionally exhibit a
discursive style limited to a statement of law and principle with a conclusory statement
of fact, logically leading inescapably to the opinion’s conclusion. As Mitchel Lasser points
out, the lack of discourse in the public sphere of a published judicial opinion does signify
the absence of a robust discursive sphere within the institution of the French judiciary,
only that it is not made publicly known; Mitchel de S-O-I'E Lasser, Judicial Deliberations:
A Comparative Analysis of Judicial Transparency and Legitimacy (OUP 2004). Similarly,
Chinese courts have internal structures for review of all decisions, in which internal
committees discuss, and court leaders approve, opinions before they are issued.

44 T Talhelm and others, ‘Large Scale Psychological Differences Within China Explained by
Rice Versus Wheat Agriculture’ (2014) 344 Science 603, 603—608.

45  Some differences in legal discourse can be explained in terms of political dynamics,
rather than culture and tradition; see eg Thomas Ginsburg, Judicial Review in New Democ-
racies (Cambridge University Press 2003). Ginsburg proposes that the most significant
factor in the development of an independent judiciary is a political system in which those
in power are not guaranteed to continue in power, and therefore seek a type of political
insurance, using judicial power to limit excessive executive power. While political dynam-
ics are still a part of culture, they do not support a simple East vs West comparison.

46  Such tendencies are reinforced by testing, even in what may be believed to be ‘culture
free’ exams. For example, a student wishing to join the Chinese Civil Service must take
the Civil Service Examination given at the end of November every year. The following
is a sample question in the exam meant to test logic: What is the next number in this
sequence?

256, 269, 286, 302, (?)

(a) 254 (b) 307 (c) 294 (d) 316
Typically, a Western reader is trained to look for differences in the values of each number,
seeking a pattern like Fibonacci’s sequence or prime numbers following mathematical
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In his chapter in this volume, Professor Souichirou Kozuka explores the
Japanese practice of Yoken Jijitsu (‘facts to be proven’) which outline a highly
stylized, formulaic mode of legal argumentation in Japanese courts. This meth-
odology constrains both the advocates and the judiciary’s role, adding predict-
ability to legal decisions as they follow a set pattern of argumentation and
decision making. It is one of the ‘legal formants’ which underlie Japan’s legal
system. It is another example of adaptations made by Confucian-influenced
societies to honor their traditions while accepting Western legal structures.
As Professor Kozuka points out, this paradigm for legal argumentation is now
being challenged as Japan finds itself more pressured by concerns of individ-
ual rights, and the necessity of reforming its legal profession and judiciary to
be more responsive and flexible in its approach in the administration of law in
the 21st century.

2 Neuroscience Revelations

Over the past 15 years, functional Magnetic Resonance Imaging (fMR1) has
demonstrated consistent variations between members of different cultural
groups, such as North Americans compared to East Asians. We can see differ-
ences in thinking patterns not only from an individual’s responses to tests, but
also from actual physical manifestations in the brain. Studies have identified
several axes for measurable differences, including collectivist versus individu-
alist cultures, dialectic versus consistent-concept cultures, and object-focus
versus context reporting.#” The research is delving further into cross-cultural
variations in memory encoding and recall, finding differences between East
Asians and Americans.*®

principles. Westerns are less likely to consider the relationships of the digits internally
within a number. The correct answer lies in quickly discerning those internal relation-
ships and applying them.

The correct answer is (b). The answer is derived by adding the individual digits of each
number to the other digits in that number and then adding that to the number itself to
derive the next number in the sequence. Keeping in mind that the exam is both a power
and speed test, not much time can be spent on each such question. Success is gauged
by quick and accurate responses. See generally Civil Exam Textbook Compilation Group,
Test for Administrative Professionals (History of Chinese Communist Party Publishing
House 2006).

47  See eg Angela H Gutchess and Allie Indeck, ‘Cultural influences on memory’ (2009) 178
Cultural Neuroscience Cultural Influences on Brain Function 137.

48  See eg Peter R Millar and others, ‘Cross Cultural Differences in Memory Specificity’ (2013)
1 Culture and Brain 138, 138-157.



30 WANG AND YOUNG

We are accustomed to the idea that different individuals may use different
cognitive strategies. Think of the unscientific, but popular, metaphor that, ‘women
are from Venus; men are from Mars’; in addition, most of us accept the notion
that engineers, economists, and artists approach a problem in different ways.
What should be the approach of someone who has received legal training?

Brain scans of populations from different cultural regions demonstrate
different tendencies in thinking and problem solving strategies. For example,
when matching items, scientists found a greater tendency for East Asians to
match by relationship rather than by category. In contrast, the tendency among
North Americans is to match by category. When each population was required
to use its non-preferred strategy, each recruited additional brain structures;
however, each also deactivated different brain structures to complete the chal-
lenge. The contrast can be seen in the composite fMRI images below, showing
blue for the Americans’ activated areas and red for the East Asians’*?

Match Category Relationship
house bowl head
1 3 1 3 1 3
M C R

chair 2 chair plate 2 cereal hat 2 neck

Common Activations across Cultures

(Category - Relationship) - Match

49  Angela H Gutchess and others, ‘Neural Differences in the Processing of Semantic Re-
lationships Across Cultures’ (2010) 5 Social Cognitive and Affective Neuroscience 254,
254—263.



ASIAN CULTURE MEETS WESTERN LAW 31

Brain scans have shown that East Asians’ brain activity exhibit a preference for
relationship as an organizing principle; in addition, they have shown that East
Asians show a much wider self-representation by overlapping brain region
activity. These studies have demonstrated that self-image for East Asians is
more closely linked to family members than for Americans.5° There is, “direct
evidence that the cultural values of individualism and collectivism influence
neural mechanisms underlying the self”5! This has an intriguing correlate in
the visual world. In the West, the words for ‘our country’, ‘the UK/, or even ‘my
country’ have a separation from the speaker’s own self; however, in China,
the words ‘I nation’ are frequently used in place of “China,” especially in daily
newspapers.

In addition, East Asians have shown greater attention to context than
Americans. East Asians used less working memory effort when estimating the
size of a frame around a line of changing dimensions. In contrast, Americans
of European descent required more brain processing effort for that task, but
less for estimating the length of a line while ignoring changes to a context
frame around it. Scientists have concluded that, ‘attending to information that
is object-based or self-referent, rather than context-based or group-referent,
reflects the strategic deployment of cognitive resources.’? This result appears
consistent with the prevalent view that East Asians are more sensitive to con-
text and Westerners are more focused in their perception and memory recall.53

50  ‘While observing a self-reference effect for both Chinese and Western subjects, we found
that personal traits related to self-judgments were remembered better than those asso-
ciated with mother-judgments for Western but not for Chinese subjects’; Ying Zhu and
others, ‘Neural Basis of Cultural Influence on Self-Representation’ (2007) 34 Neurolmage
1310, 1310—1316.

51  Joan Y Chiao and others, ‘Neural Basis of Individualist and Collectivistic Views of Self’
(2009) 30 Human Brain Mapping 2813, 2813—2820. (emphasis added).

52  Angela H. Gutchess, Aliza J. Schwartz and Aysecan Boduroglu, ‘The Influence of Culture
on Memory’ (Foundations of Augmented Cognition. Directing the Future of Adaptive
Systems. 6th International Conference, Orlando FL, July 2011); see also Peter R Millar and
others (n 50) 139.

53  The apparent binary trend between ‘Western’ and ‘Asian’ individuals has been challenged
as reflecting cultural biases and essentializing the contrast between European cultures
and Asian values, and reinforcing post-colonial, Eurocentric and orientalist constructs.
The tendency of published studies to reinforce past studies has been criticized as risking
the reproduction of essentialist frameworks of Eurocentrism, post-colonial, orientalist,
binary thinking. ‘Quoted ... studies referring to the self are rooted in a specific context
which defines the relevant research questions’; M Martinez Mateo and others, ‘Essential-
izing the Binary Self: Individualism and Collectivism in Cultural Neuroscience’ [2013] 7
[289] Frontiers in Human Neuroscience 1, 1—4. Useful as the caution is for all researchers,
essentialization is a necessary component of comparison.
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3 Collectivistv Individual Culture Biases and Their Effect on
Legal Judgments

There is a growing scholarship examining the interplay between cultural vari-
ations in legal perceptions and judgments. From the early works of Michael
Saks and Robert Kidd,>* building on the Nobel Prize-winning work of Daniel
Kahneman and Amos Tversky,5 the trajectory of this research has been the
exploration of a variety of legal subjects employing the schema of heuristics
and cognitive biases to challenge the rational actor assumptions of law and
economics proponents.>¢ These heuristics and cognitive biases prove to be
informed by cultural variations affecting the application of law. Such differing
perceptions and applications of the law create a disequilibrium in attempts to
universalize the concepts of law and the Rule of Law. It seems likely that in the
law, it would be wrong to say, ‘one size fits all.’>”

These differences and the implications for the legal principles of causation,
foreseeability, and culpability have also been shown to affect legal judgments
in tort and contract liability. Cultural psychologists such as Levinson and
Peng have shown differences in American and Chinese responses to fact pat-
terns that trigger ‘Fundamental Attribution Error’ and ‘Culpable Causation’58

54  Michael ] Saks and Robert F Kidd, ‘Human Information Processing and Adjudication:
Trial by Heuristics’ (1980) 15 Law & Society Review 123, 123-160.

55  Amos Tversky and Daniel Kahneman, ‘Belief in the Law of Small Numbers’ (1971) 76
Psychological Bulletin 105, 105-110; Daniel Kahneman & Amos Tversky, ‘Subjective Prob-
ability: Judgment of Representativeness’ (1972) 3 Cognitive Psychology 430, 430-454;
Daniel Kahneman, Amos Tversky, Martin Fishbein, ‘Casual Schemas in Judgments Under
Uncertainty: Heuristics and Biases’ (1980) 1 Progress in Social Psychology 49, 49—72.

56  See Jeffrey J Rachlinski, ‘New’ Law and Psychology: A Reply to Critics, Skeptics, and
Cautious Supporters (2000) 85 Cornell Law Review 739, 739—766; Christine Jolls, Cass
R Sunstein & Richard Thaler, ‘A Behavioral Approach to Law and Economics’ (1998) 50
Stanford Law Review 1471, 1471-1545.

57  Even if one wishes to ignore the complexities of global interactions, multi-culturalism
raises issues of the applicability of domestic legal assumptions, such as whether the us
Model Penal Code accurately reflects a diverse American population’s implicit assess-
ments of criminal liability. See eg Justin D Levinson, ‘Mentally Misguided: How State of
Mind Inquiries Ignore Psychological Reality and Overlook Cultural Differences’ (2005) 49
Harvard Law Journal 1, 1—29.

58 Fundamental Attribution Error is the established phenomenon that observers, such as
lay jurors, tend to overestimate the effect of a person’s personality on their behavior. Cul-
pable Causation is the known effect of a person’s culpability on a lay jury’s determination
of legal liability. For example, a speeding driver is more likely to be found liable in a car
accident if he is hiding an illicit cargo than if he is hiding a gift to his parents. See Justin D
Levinson & Kaiping Peng, ‘Different Torts for Different Cohorts: A Cultural Psychological
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Recent studies have established that cultural differences also affect econom-
ic, financial and legal reasoning. At least two axes of comparison have been
established: the individualism versus collectivism model, and the independent
versus inter-dependent self.59

Studies have shown that East Asian subjects made judgments of causality
and responsibility based less upon the individual intention of the actor, and
more upon the consequences of the action (fatal injuries versus superficial
injuries), which has been deemed a collectivist perspective. This popula-
tion’s tendency contrasts with those of American subjects, who tend to divine
the intentionality of the actor rather than the effects of the action on others
(intention versus accidental infliction).6? Other studies show that East Asians
are more likely than Westerners to accept complex notions and tolerate
contradictory notions. In contrast, Westerners tend to view the world as fixed,
and emphasize identity and consistency.®! Cultural differences also affect
valuations of property and the validity of the ‘rational man’ theory.52

Another effect of culture appears when East Asians and Americans consider
the culpability of someone who injured another. Both populations changed
their ordinary ‘lay perspective’ when primed with legal instructions, but in
opposite directions. Americans became more focused in considering individ-
ual liability in their assessment of the legal context. In contrast, Chinese sub-
jects started out with strict attribution of individual liability based upon the
outcome of the action, but gave more benefit of the doubt to an actor when she
was cast as a legal defendant.53 It may be that American subjects began with
the perspective of the individual defendant, whereas Chinese subjects began

Critique of Tort Law’s Actual Cause and Foreseeability Inquiries’ (2004) 13 Southern Cali-
fornia Interdisciplinary Law Journal 195, 195—226.

59  Ibid. While the studies cited involved mostly college students and other ‘lay’ people, as
a representative sampling of a general population, they would be more skewed towards
a more homogenous viewpoint, rather than a less educated and poorer sampling who
would arguably demonstrate a more pronounced divergence representing the more tra-
ditional perspectives of their culture. This is an evolving area of scholarship.

60 Kaiping Peng & Eric D. Knowles, ‘Culture, Education, and the Attribution of Physical Cau-
sality’ (2003) 29 Personality and Social Psychology Bulletin 1272, 1272-1284.

61  Peng & Nesbitt, “Cultural Dialectics, and Reasoning about Contradiction” (1999) 54
American Psychologist 741, 741-754.

62  Justin D. Levinson & Kaiping Peng, ‘Valuing Cultural Differences in Behavioral Econom-
ics’ (2007) 4 The 1FcAI Journal of Behavioral Finance 32, 32—47.

63  JD Levinson, ‘Suppressing the Expression of Community Values in Juries: How Legal
Priming Systematically Alters the Way People Think’ (2005) 73 University of Cincinnati
Law Review 1059, 1059-1079.
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with the perspective of society and the injured victim. The perspective of the
individual is a cultural trope in American literature and entertainment.54

As studies show that there are differences in perception, judgment, and val-

ues among populations from equally functioning cultures, we are required to

re-evaluate whether there is one correct or universal modern way of think-

ing.%> Now that many other nations have demonstrated that they can produce

a material life commensurate with Western standards and expectations,
Western values may be challenged as the necessary foundation of modernity.66

64

65

66

The popular phrase ‘Better that 10 guilty men go free than 1 innocent man be punished’
encapsulates this value. Lest we assume that collectivist perspective is a product only of
East Asian societies, other studies have noted that Latin American subjects also reflect
collectivist cultural values. Another major region of the world which reflects communi-
tarian thinking is Africa. An example of a legal concept arising from traditional south-
ern African culture is Ubuntu. Originating from Zulu culture, adopted by several African
nations, Ubuntu is playing a role in the South African and Zimbabwean legal and political
discourses. It has been defined as human-ness, human kindness, or the recognition of the
universal bond of sharing which binds all of humanity. Ubuntu’s most prominent use in
jurisprudence has been in South Africa’s Constitutional Court. In finding a reason to allow
squatters to remain on private land belonging to others, the Constitutional Court of South
Africa relied on a 1998 statute, the Prevention of Illegal Evictions from and Unlawful Oc-
cupation of Land Act, Article 19 and the nation’s new constitution: ‘PIE (Prevention of
Illegal Evictions ... Act) expressly requires the court to infuse elements of grace and com-
passion into the formal structures of the law. It is called upon to balance competing inter-
ests in a principled way and to promote the constitutional vision of a caring society based
on good neighborliness and shared concern. The court invoked the traditional notion
of Ubuntu in order to increase the legitimacy of its decision. ‘The spirit of Ubuntu ... suf-
fuses the whole constitutional order. It combines individual rights with a communitarian
philosophy” Other courts have made use of the concept of Ubuntu in other legal fields,
from public and criminal law to family and contract law. African customary law, including
concepts like Ubuntu, is growing in recognition and importance in African legal educa-
tion. For those steeped in the Western legal tradition, this concept is similar to the notion
of equity. However, Ubuntu appears to be a much more pervasive concept which serves as
one of the fundamental organizing principles for these societies.

While a study of world values demonstrates some correlation between education, wealth
and individualist values, there is also a significant difference among European, East Asian,
African and Muslim cultures, such that education and wealth may not cause rejection of
collectivist values; Christian Welzel, ‘The Asian Values Thesis Revisited: Evidence from
the World Values Surveys’ (2011) 12 Japanese Journal of Political Science 1, 1-31.

For example, there are movements such as the ‘Third World Approach to International
Law’ and contextualization of African legal education, which seek to recognize cultural
traditions in law. Whether such notions will prove to be useful to modern legal systems is
still unknown.
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D The Challenge to Legal Educators

As legal educators confront an increasingly interrelated social, economic and
legal world where inherent legal perspectives differ, we must develop new
approaches and tools to sensitize our students to these differing mindsets.
We must create opportunities to foster a deeper understanding of their diverse
colleagues. To do this law schools and faculties have initiated, for instance, ex-
change programs, connected classroom settings, introduction of non-domestic
law materials in doctrinal subjects, etc.

1 Developing a Common Foundation

The challenge confronting legal educators today is put in sharper relief by the
emerging science confirming the differences in learning styles, perceptions
and reasoning from one culture to another. How can we prepare our students
to competently use their legal skills and understanding if thinking styles and
approaches differ from culture to culture? How can the glue which law pro-
vides bind nations and people together if its practitioners and educators
perceive and evaluate differently?

From the emerging scholarship it is apparent that real and significant differ-
ences of perspectives determine each society’s understanding of the role and
rule of law. While the present legal system is indeed an outgrowth of 18th and
19th century Western imposition, it is the institutional framework which this
region has inherited. Having a framework steeped in Western cultural values
has not hindered the economic progress of the region. Rather, it has helped
in creating a common structure and language recognizable worldwide, there-
by easing communication and lowering transactions costs both socially and
economically.

What will be this region’s contribution to a more culturally responsive
regime, as it continues its rise in global importance? This is not a question of
East versus West. Rather, it is about shaping a new and global perspective for
interdependent human beings’ interactions with each other within the frame-
work of the law, yet respecting different and evolving cultural priorities.

The composition of alegal education is intimately intertwined with our con-
ception of the role and rule of law. The authors posit that any student having
received a legal education should possess a basic knowledge, skills and values
shared across the globe as to the law, legal practice and its institutions. While it
is not proposed that students should all possess the same cultural perspectives,
they should nevertheless understand how these differences come into play.
Most importantly they must understand the set of approaches used to define
legal reasoning and analysis. In this way, legally trained minds can use a legal
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framework to understand and negotiate the differences which will inevitably
arise in different cultural contexts. It is the process of reasoning within the
legal framework, and on that there should be commonality across all who are
educated in the law.

Andrew Harding and Maartje de Visser’s chapter in this volume is an ex-
cellent example of a thoughtful exploration of the challenges and opportuni-
ties that legal educators confront in teaching a specific doctrinal area in an
ever-changing environment. Their thesis is that the Western desire of creating
a ‘jus commune’ among nations greatly influences the way comparative law is
taught from that perspective. They contrast this approach with the fact that,
‘Asian jurisdictions do not have such a shared degree of legal heritage that they
can harken back to’. This insight is indeed important in our approach to teach-
ing any doctrinal subject. We must understand the context in which we find
our students.

2 An Example — Sumuner Law Institute in China

This program was developed with several selected law schools$” and uc
Berkeley’s Culture and Cognition Laboratory. Its purpose was to specifically
afford law students from across the world an opportunity to work with each oth-
er, develop lasting relationships, and most importantly, sensitize themselves to
differing educational strategies and approaches in learning legal doctrine and
skills. The program studied a variety of pedagogies in fostering cross-cultural
legal education; in addition, it afforded the investigators an opportunity to
observe cultural interactions in a competitive learning environment. We were
also able to measure the movement in self-identity of different cultural groups
as they worked closely together in the intensive three-week program.

(a) Bringing Student Perspectives Closer

In developing the program at the Kenneth Wang School of Law at Soochow
University in Suzhou, China, the investigators studied the influence of a
cross-cultural experience among Western (Americans, Italian and Germans)
and Chinese law students. The course was a problem-based, problem-solving
exercise revolving around a hypothetical international business situation. In
the hypothetical, three high-tech companies (Chinese, American and German),
each meet at the Shanghai Hi-Tech Trade Show. The students were hired as

67  From the United States: Cornell Law School, and University of Pacific - McGeorge School
of Law; from Germany: Bucerius Law School; from Italy: University of Milan Faculty of
Law; and from China: Tsing Hua University Law School and Kenneth Wang School of Law,
Soochow University.
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summer associates to work in the legal counsel’s office of their respective com-
panies. The general counsel of each company and the rest of the legal depart-
ment go on summer vacation. The students receive instructions and materials
from their general counsel to assist in a variety of legal issues.

The course is structured to force an interaction among the students. The
students are divided into teams, each of which represents one of the three
companies in the hypothetical. Each team has approximately one-half Chinese
members and one-half Western members. Teams are judged on the effective-
ness of their representation of the client. The teams work and compete with
each other in negotiations, depth of analysis, client relations, and strategic
approaches to issue definition and problem solving.

Working with the uc Berkeley Culture and Cognition Lab and its direc-
tor, Professor Kaiping Peng, the program tested two sets of inquiry. The first
identified cultural differences, eg how members define themselves and their
relations with others, and its impact on their understanding of the role and
rule of law. It examined whether groups reacted to cultural values and legal
judgments in similar and dissimilar ways. This set of questions built upon the
existing scholarship in the field, and established the baseline of cultural dif-
ferences that helped us address the second issue. The second issue tested the
effects of cross-cultural interactions and learning: How do culturally diverse
people respond to cross-cultural learning? What factors affect the outcomes
of cross-cultural learning? Using quantifiable data, the program empirically
tested some of the most fundamental questions in cross-cultural education.

Informed by the existing scholarship, the program hypothesized that West-
erners would be more individualistic in their values, and therefore more legalis-
tic in their judgments attributing a greater share of responsibility to individual
traits, motivation and behavior. Whereas Chinese students had more collectiv-
istic values and make equitable (taking in the entire context) rather than tech-
nically correct legal judgments. It also hypothesized that cross-cultural legal
education would alter students’ value orientations (individual versus collec-
tive) and their ways of judging legal questions. The program empirically tested
the validity of the hypothesis, as well as the amplitude of the results.58

68 A ‘2x2 Culture by Time Between Subject Design’ was utilized in this study. Both groups
received the test before and again after, the cultural training.

Subjects were presented with two forms of questionnaires; both forms were matched
to test the same psychological variables in questions. Materials were created in English
with consideration for cross-cultural understanding of the concepts. The survey was
translated into Chinese and translated back into English by separate translators. The
authors resolved the few discrepancies that emerged.
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For the legal judgment questions, the program presented the students with
factual scenarios which represented common examples of legal transactions
and disputes. All these questions were tested in a previous cross-cultural study
on law and psychology®® that had shown cross-cultural compatibility and
validity. Students were asked to evaluate a variety of situations, and make a
legal judgment based upon the facts presented.

Results confirmed the cultural differences found in prior studies, even
though the subjects in this study had some legal training. Western law students
were more individualistic in their self-image than their Chinese counterparts.
The concentration on self-identity revealed itself in legal judgments made by
the Western students that tended to assume more individual control of cir-
cumstances, and contrasted with the responses of the Chinese students, who
tended to assume individuals had less ability to act on individual free will.”®

We used the most famous individualism-collectivism scale as a measurement of cul-
tural values; see HC Triandis and others, ‘Individualism and collectivism: Cross-cultural
perspectives on self-ingroup relationships’ (1988) 54 Journal of Personality and Social
Psychology 323. Individualism, as a psychological concept, is defined by three behavioral
components: emotional distance from one’s in-group (eg parents, siblings, relatives, etc.),
personal goals having primacy over in-group goals, behavior regulation by attitudes and
cost-benefit analyses, and little avoidance of confrontation; ibid; see also HC Triandis,
C McCusker & CH Hui, ‘Multimethod probes of individualism and collectivism’ (1990)
59 Journal of Personality and Social Psychology 1006. Collectivism, on the other hand,
is defined by family integrity, a homogenous in-group along with strong in-group/out-
group distinctions, the self being defined in in-group terms, and regulation of behavior
by in-group norms, and hierarchy and harmony within an in-group. Previous research has
shown that individualism-collectivism affects people’s self-concept (Triandis, McCusker,
& Hui, 1990); conflict resolution (Triandis and others, 1988); and attribution; see Michael
W Morris & Kaiping Peng, ‘Culture and Cause: American and Chinese Attributions for
Social and Physical Events’ (1994) 67 Journal of Personality and Social Psychology 949.

69  Justin D. Levinson & Kaiping Peng, ‘Different Torts for Different Cohorts: A Cultural Psy-
chological Critique of Tort Law’s Actual Cause and Foreseeability Inquiries’ (2004) 13
Southern California Interdisciplinary Law Journal 195.

70  Once again, we designed two forms for the same kind of legal scenarios. The first kind of
scenario involved individual responsibility and the second kind concerned group respon-
sibility. Form A was administrated at Time One before cultural interaction and knowledge
training, and Form B was administrated at Time Two after cultural interaction and knowl-
edge training.

The first case in Form A described psychological research indicating that the per-
ceived moral culpability of an actor affects a lay person’s casual determination. Mark
Alicke conducted studies in order to show that when multiple potential causes are pre-
sent, people most frequently select the most morally blameworthy cause as the likeliest
cause. In Alicke’s studies, when presented with a hypothetical fact pattern relating to a
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Given that baseline, we looked at the second issue: the effects of cross-cultural
training on our students.

In the Suzhou study, we tested the baseline difference between the two cul-
tural groups by examining Chinese students and Western students’ responses
in a before and after (AB) test. We found that before cultural interaction and
training, there were indeed cultural differences on individualism-collectivism,
such that the Western students were measurably more individualistic
(M = 3.73) than the Chinese students (M = 3.36). We then tested the cultural
difference after the cultural interaction and knowledge training. We found not
only that there were changes, but that the difference was somewhat reversed.
While both groups had moved towards each other, the Western students’
responses had become even less individualistic (M = 3.33) than those of the
Chinese (M = 3.49). See Figure 2.1.

We noted that the difference between the two groups narrowed by more
than 56% (from .37 to .16). This demonstrates a pronounced movement by both
groups towards the mean. The most compelling was the movement among the

car accident, subjects cited the driver (the actor) as the primary cause of the accident
more frequently when his reason for speeding was to hide a vial of cocaine than when
it was to hide his parents’ anniversary gift. Perceivers also consistently selected the actor
as the primary cause of the accident despite the presence of other causal factors, such as
an oil spill or tree branch blocking a traffic sign. Alicke described this effect as ‘culpable
causation’, or ‘the influence of the perceived blameworthiness of an action on judgments
of its causal impact.

The second case in Form A teased out cultural differences in causal explanation. In a
series of studies testing cultural differences in attribution, Peng and his colleagues used
descriptions of recent mass murders committed by either a Chinese or an American as
the stimuli, and asked American and Chinese college students to explain these events.
They found that Chinese indeed place more weight on situational, social, and global
causes, as compared with American students. Such cultural differences were also shown
to exist in people’s counterfactual reasoning about the cause and effect relations of mass
murders, as well as in the media reports in a Chinese newspaper (The World Journal) and
an American paper (The New York Times). Such findings are significant as well as provoca-
tive, because social psychologists and cognitive psychologists have long argued that there
is a strong universal tendency for people to attribute behaviors of humans and objects to
internal dispositions of an individual or object, which has been called the ‘correspond-
ence bias’ It is well documented that such a bias exists even when situational influences
are obvious, leading to the so-called ‘fundamental attribution error’ See generally Mor-
ris & Peng, ibid; Michael W Morris and others, ‘Causal attribution across domains and
cultures’ [1995] Causal cognition: A multidisciplinary debate 577; Kaipeng Peng, Richard
E. Nisbett & N Wong, ‘Validity problems of cross-cultural value comparison and possible
solutions’ (1997) 2 Psychological Methods 329.
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students — Western students’ attitudes on individualism moved three times
as much as the Chinese students. We theorize that this large movement owes
much to removing the Western students from their original environment
and placing them in an entirely different cultural setting. The movement of
Chinese students to a more individualistic self-perception demonstrates the
effects of cross-cultural interactions even when remaining in one’s original
environment, but interacting with a different population. This measurable
change occurred within a three-week period of intense multi-cultural interac-
tion. The investigators hypothesized even greater movement in students who
engage in a longer program or have greater opportunities for education abroad
programs.”

E Conclusion

While fundamental cultural differences exist, education and acculturation
begins to minimize them, particularly within a specific field of expertise, such
as the law. In many respects the enterprise in which we are engaged is the
development of a global legal culture with shared approaches and perspec-
tives as to the role of law, and the approaches used in forming and enforcing
legal strictures through the rule of law.

In summary, neuroscience demonstrates that there are clear and prov-
able differences in brain function among people of different cultures when
reflecting on notions of identity, values, and time. Given these differences,
it is inadequate for legal educators to teach ‘universal’; values based only on

71 The investigators did not test the longitudinal effects of such a shift. What they do know is
that many of the students still keep in touch through their own (by invitation only) social
media site.
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Western cultural traditions and models. However, it is not sufficient to argue
against universal values. Instead, alternative models should be offered for well-
rounded legal education. The study of law in its cultural context using the tools
of modern science to confirm theoretical hypotheses is an open and ripe area
for intellectual investigation.

This region’s economic and political importance has grown exponentially
in the past 30 years. With such growth comes responsibility. That responsibil-
ity demands a fuller engagement in the development of the law. While the
regions’ legal regimes are not indigenous, it is not feasible to impose the tradi-
tional legal frameworks of Imperial China, Japan or the Kingdoms of Korea or
Vietnam. Those days are over, as are the days of colonialism and treaty ports.
The world today is a dynamic, multi-polar and evolving one. What will be this
region’s contribution to the development of law? The time is now for the re-
gion to build on what presently exists, and contribute its unique perspectives
to this global conversation.

The challenge for Asian legal educators is to robustly engage in the evolving
scholarship and science of how we analyze, persuade, and motivate ourselves
as human beings. Asian scholars are uniquely qualified to investigate the con-
fluence of indigenous cultures and the western legal tradition. This is where we
can be innovative in staking out an emerging field of legal scholarship.



CHAPTER 3

Going Global: Australia Looks to Internationalise
Legal Education

Ann Black and Peter Black

A Introduction

Today, it is widely acknowledged that an important part of Australia’s future
will hinge on its relationship with Asia. A 2012 government White Paper —
Australia in the Asian Century — called on Australians to develop Asian literacy;!
which extends to Asian legal literacy. The question for the legal profession
was how Australian law schools can best provide a foundation in Asian and
international legal literacy, in addition to ensuring competency in domestic
Australian law and legal procedure, the traditional bedrock of professional
legal practice. The Council of Australian Law Deans (CALD), the apex body in
legal education to which all Law School Deans in Australia belong, responded
with a direction paper? advocating that law schools should develop programs
that take ‘cognisance of global developments’® and increase the emphasis on
internationalisation. Internationalisation of law curricula, it was argued, was
essential to prepare students for global legal practice because the ‘practice of
law has changed for many lawyers, and with it the need for their education to
change’# In addition to global law firms where legal services are provided across
multiple jurisdictions, local law firms cannot be ‘entirely immune’® from cross-
jurisdictional matters, whether it is a family law matter, purchase of goods from
an overseas supplier, or investment in a local business or farm by an overseas
company. There are several means by which some internationalisation can be

1 ‘Australia in the Asian Century’ (Australian Government White Paper, October 2012) <www
.defence.gov.au/whitepaper/2013/docs/australia_in_the_asian_century_white_paper.pdf>
accessed 9 June 2016.

2 Council of Australian Law Deans, ‘Internationalising the Law Curriculum’ (CALD, 2017)
<http://curriculum.cald.asn.au/> accessed g June 2016.

3 Ibid.

4 Ibid.

5 Joan Squelch and Duncan Bentley, ‘Preparing law graduates for a globalisation world’ (Paper
presented at the 37th Higher Education Research and Development Society of Australasia
(HERDSA) Annual International Conference, Hong Kong SAR, 7 July 2014) 293, 294.
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achieved and these will be discussed later in this chapter. Just as Harding and
de Visser note in the context of Singapore, if the aim is for law graduates to
be able to understand law in a global context and to have the skills to operate
across many jurisdictions, then arguably a new focus is required in the law cur-
ricula in Australia as well.

This chapter assesses how well Australian law schools are progressing in
incorporating global and international dimensions in the study of law. To
what extent are Australian law schools modifying programs to reflect the
‘changing global reality through the process known as internationalisation’?¢
Globalisation and internationalisation are described as ‘different but inter-
related processes) in which internationalisation is one of the major components
of the multi-faceted phenomenon known as globalisation.” The objectives
of internationalisation have been promoted by a range of committees and
scholars, and were summarised at a National Symposium on internationalis-
ing the law curriculum as follows:3

[T]o develop and model the effective integration of international and
intercultural dimensions into legal education that will equip Australian
legal graduates with the necessary international and intercultural com-
petencies to work in a global legal context.

Certainly the words ‘global’ and ‘international’ are populating law school web-
sites; for example, the University of Sydney (USyd) explains how it is ‘no longer
enough to understand the legal system in your own country’ as lawyers need
‘international and comparative legal training’ to respond to contemporary
problems.® Murdoch University (Murdoch) describes itself as a global univer-
sity providing a transnational legal education.l® Whilst few would reject the
desirability of internationalisation, there are many competing demands on

6 Ibid 296.

7 Ibid 295.

8 Chief Justice Robert French ac, ‘Horses for Courses’ (Opening Address at the National
Symposium on ‘Internationalising the Australian law curriculum for enhanced global le-
gal education and practice), Canberra, 16 March 2012) <www.hcourt.gov.au/assets/publica
tions/speeches/current-justices/frenchcj/frenchcji6mari2.pdf> accessed 20 August 2016.

9 Sydney Law School, ‘Welcome from the Dean’ (University of Sydney, June 2016) <http://
sydney.edu.au/law/fstudent/undergrad/> accessed g June 2016.

10 Chief Justice Robert French ac, ‘Three Virtuous Things — the Charter, the University
and the Law School’ (Speech at Murdoch University Law School, 15 September 2015).
<www.hcourt.gov.au/assets/publications/speeches/current-justices/frenchcj/
frenchcj_15Sep2015.pdf> accessed 26 August 2016.
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what legal education should provide for lawyers of the 21st century, and this
chapter will reflect on the extent to which it is both feasible and desirable for
law curricula to meet the demands placed on them. It seems Australian law
schools recognise that it is not possible to offer ‘all things to all students’ and
accordingly seek to distinguish themselves by promoting a particular niche
or focus which may be local or global, skills-oriented or theoretical, elitist or
inclusive, campus-based or online. Any semblance of a uniform ‘one size fits
all’ approach to legal education has receded as law schools now develop differ-
ent strengths and foci, in what the Chief Justice of the High Court of Australia
calls ‘horses for courses’.!!

This chapter focuses on law qualifying degrees — the ones required for ad-
mission to professional legal practice — and does not consider Masters degrees
by coursework and research or other higher research degrees in law, whilst ac-
knowledging that these can also be important avenues by which practicing
lawyers in Australia gain knowledge and understanding of international and
comparative law issues, including ones arising in Asian jurisdictions.

B Defining Features of Legal Education in Australia

1 The Past Informs the Present

The British settlement of Australia in 1788 resulted in the adoption of a com-
mon law system of law and courts from the late 18th century onwards. No
recognition was given to the legal precepts and modes of dispute resolution
used by the 500 indigenous cultural and linguistic groups already on the
continent. Indigenous Australians were subjected to the laws of their white
colonial conquerors. Unlike in its colonies in Asia, the British rejected any
semblance of legal pluralism for Australia. Legal education inevitably fol-
lowed the colonial English model. The colony of New South Wales (Nsw)
used its Supreme Court as the admitting authority, at first for solicitors!?
and subsequently for barristers.”® Each of the other five colonies adopted
similar institutional arrangements. Nsw and Queensland (which separated
from Nsw in 1859) had a divided profession of separate barristers and solici-
tors, whereas the other colonies had a fused profession for the purposes of
admission, but with separate voluntary bars. When the colonies federated as
the Commonwealth of Australia in 1900, the six states and two territories in

11 French (n8).
12 Attorneys and Solicitors Act 1728 (UK).
13 Third Charter of Justice for New South Wales, Letters Patent, October 1823, cl 10.
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the Commonwealth each retained control over legal education. Consequent-
ly, a defining feature of legal education in Australia today is that it remains
state-based. Each state and territory in Australia has different requirements
and processes for admission.!* Incremental progress has been made towards
national admission standards,!> and also towards the harmonisation of laws
in order to reduce differences between the states on substantive and proce-
dural laws. Entry to law school is also by state-based assessment methods,
each of which measures students’ abilities and knowledge in different ways.16
Thus far, no nation-wide or state-based entrance examinations are required for
law. However, with the introduction of Jb programs, some law schools includ-
ing Melbourne University (Melb U) have adopted a law admission test along
American lines. From 2017, the University of New South Wales (Unsw) will also
require school leavers seeking entry to the LLB to do an aptitude test, known
as LAT (Law Admissions Test)'” which will be weighted along with the appli-
cant’s school results. Monitoring and oversight of the profession remains with
the Supreme Court of each jurisdiction, and with state-based boards and law
societies.

The federal structure adds a layer of complexity to legal education, and con-
cern over different admission rules in each of the states and territories led to
the creation of a Consultative Committee of Admitting Authorities chaired
by Justice Lj Priestley.!® This Committee did not lay down a national cur-
riculum for law schools, but did specify broad areas of legal knowledge as a
minimum requirement for all Australian admitting authorities. These eleven

14  Reciprocal admission arrangements allow admission in one state or territory to support
admission in another. ACT, Nsw, Queensland and the Northern Territory each have their
own Legal Practice Admissions Board; Tasmania has a Board of Legal Education; South
Australia has a Legal Practitioners Education and Admission Council; Victoria has a Coun-
cil of Legal Education; and Western Australia has a Legal Practice Board. See eg Supreme
Court of the Australian Capital Territory, ‘Admissions’ (Supreme Court, 24 November
2016) <www.courts.act.gov.au/supreme/practitioners/admissions> g June 2016.

15 A Mutual Recognition Scheme supports reciprocal admission arrangements.

16 Queensland has an Overall Position system [OP 1-25] which is not a percentage but a
ranking between 1-25, where 1 is the highest position and 25 is the lowest. Other states
apply an Australian Tertiary Admission Rank (ATAR) as a percentage relative to their
peers, as assessed within the respective state jurisdiction. The highest rank is 99.95 and
the lowest is 30.00.

17  UNSW Law, ‘Law Admission Test (LAT)’ (University of New South Wales, 2016) <www.law
.unsw.edu.au/LAT> accessed 21 August 2016.

18 Law Admissions Consultative Committee, Uniform Admission Rules 2008, Sch 1 ‘Pre-
scribed Areas of Knowledge’ 5-11.
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areas are known as the ‘Priestley Eleven'!® Whether the Priestly Eleven is a
‘light’ touch of regulation which allows for change,?? or a ‘straightjacket®!
which significantly limits what can be taught in law schools, is contentious.
The federal structure does also explain the current variation in the length of
legal education programs, where some institutions just require completion of
the Priestley courses which means a student can qualify in three years or less,
while others require completion of a range of additional elective courses to
broaden the experience and knowledge base of their graduates.

2 Sandstone and the New Law Schools

Universities did not provide legal education in Australia until the middle of the
19th century. Sydney University, which opened in 1850, established a faculty
of law in 1855, and Melb U Law School followed in 1857 with a four year LLB
(Bachelor of Laws). The University of Adelaide (U Adel) established its law
school in 1883, the University of Tasmania (U Tas) in 1889, and the University of
Western Australia (UwA) in 1928. In Queensland law was initially taught as part
of the Bachelor of Arts degree and students completed a Bar examination to
gain admission to practice. A faculty of law was not established until 1936. Up
to the 1960s this handful of law schools, one in each state capital, were colloqui-
ally known as the ‘Sandstone Universities’ and they provided legal education
for solicitors and barristers, always supplemented with practical experience
through articles of clerkship with a law firm or bar practice requirements. Law
was an undergraduate degree and graduands were awarded an LLB, in keeping
with the English model. The focus was almost exclusively on training lawyers
for professional practice in each of the respective state jurisdictions. Law lec-
turers were mainly practitioners ‘from town’ who taught on a part-time basis,?2
little legal research was undertaken and the approach to teaching followed the
English pro forma of lectures accompanied by smaller tutorials. In order to

19  Administrative Law, Criminal Law & Procedure, Civil Procedure, Company Law, Evi-
dence, Equity and Trusts. Contract, Constitutional law, Property Law, Professional Con-
duct (with Trusts Accounting) and Torts. The Law Council of Australia recommends the
content which should be covered in each area.

20 Law Admissions Consultative Committee, ‘Rethinking Academic Requirements for Ad-
mission’ (26 February 2010) 21.

21 Leanne Mezzani, ‘Priestley 11 should include ADR’ (Lawyers Weekly, 9 August 2012) <www
Jawyersweekly.com.au/news/10551-Priestley-11-should-include-ADR> accessed g June
2016.

22 Michael Chesterman and David Weisbrot, ‘Legal Scholarship in Australia’ (1987) 50 MLR
709, 711
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meet the demands of professional legal practice, the legal profession itself had
considerable influence not only on what was taught in law schools, but also
on the supply of legal practitioners.2® Universities competed with state-based
barrister and solicitor admission boards, which also undertook the training of
lawyers through practitioner-led instruction and examinations set by specific
boards.?* It is still possible in some states, such as Nsw, to qualify for admission
to practice by enrolling as a student-at-law with a Legal Professional Board.
This is offered on a part-time basis and students can attend evening lectures or
use external modes of correspondence, sit for Board examinations and assign-
ments, and receive a Board Diploma instead of a University degree.2>

During the 1960s more law schools were established. The Australian National
University (ANU) opened in Canberra in 1961, Monash (Mon U) in 1964 and
UNSW in 1971. These and five of the Sandstone Universities?6 comprise what
is now known as the ‘Group of Eight,2? described as a ‘coalition of the lead-
ing Australian universities, intensive in research and comprehensive in general
and professional education’?® Law Schools in this ‘Group of Eight’ attract (and
only accept) students with the highest entrance scores attained on leaving
high school. For example, in Queensland which has an op ranking system of
1-25, the University of Queensland (UQ) which is a ‘Sandstone’ and ‘Group of
Eight’ university accepts only students with the highest rank of OP1/Rank g9,
and USyd requires an ATAR of 99.5.2% The Group of Eight law schools attract
not only the highest achieving school-leavers but also a high proportion of
students who attended private fee-paying schools — a fact that, as former High
Court Justice Michael Kirby has noted, means that they ‘do not reflect the
diversity of the general population’; in fact, Justice Kirby was the only judge

23 Christine Parker and Andrew Goldsmith, “Failed Sociologists” in the Market Place: Law
Schools in Australia’ (1998) 25 Journal of Law & Society 33, 34.

24  Justice McHugh and Chief Justice Keifel of the High Court of Australia received their
formal legal education through State Barrister’s Boards; Nsw Bar Association, ‘Appoint-
ments: The Hon Justice Susan Kiefel' (Austlii, 2007) <www.austlii.edu.au/au/journals/
NSWBarAssocNews/2007/62.pdf> accessed g June 2016.

25  Legal Profession Registration Board Nsw, ‘Registration as a Student-at-law’ (LPAB, 2014)
<www.lpab.justice.nsw.gov.au/Documents/Form%201%20SAL%20Registration%z20
4%20Aug%202014.pdf> accessed g June 2016.

26  University of Tasmania is not part of the Group of Eight.

27  Group of Eight Australia, ‘Australia’s Leading Universities: Leading Excellence, Leading
Debate’ (Group of Eight, 2016) <https://go8.edu.au/> accessed g June 2016.

28  Ibid.

29  See the outline of 0P and ATAR rankings above (n 15).
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of the High Court of Australia whose entire education was at public schools.3?
These ‘Group of Eight’ law schools are generally regarded as prestigious, giving
rise to notions of elitism, similar to the American ‘Ivy League’. A counterpoint
to the ‘Group of Eight'’ is the Australian University Technology Network, which
promotes what it describes as a ‘real world’ approach to legal education claim-
ing to produce graduates who are work-ready and able to think globally.3!
From the 1970s onwards the number of law schools multiplied from nine
to 43;32 the most recent being the Sydney City Law School (Syd City) which
opened its doors in 2016. To put this in a comparative perspective, Singapore
has two law schools for a population of 5.7 million, but the state of Queensland
with a smaller population of 4.8 million has ten law schools. Harding and
de Visser also note that Singapore’s two law schools have an annual intake
of 240 and 160 students,®® which is considerably fewer than the annual in-
take of students at most law schools in Queensland. New South Wales, the
most populous state with 7.6 million people, now has 13 law schools. This
‘explosion’3* or an ‘avalanche of law schools’3® commenced in late 1980s when
the Commonwealth government structurally reformed the tertiary education
sector. It removed the prior distinction between colleges of advanced edu-
cation and universities by rebranding all colleges as universities, introduced
corporate governance to the sector, and replaced free education with student
fees36 known as HECS.37 These reforms were welcomed for increasing under-
graduate student numbers, but also criticised for replacing ‘the idea of the

30  Michael Kirby Ac, ‘Online Legal Education in Australia: the new cQu Law Degree’ (2011)
34 ABR 237, 241.

31 See ‘Australian Technology Network’ (ATN, 2016) <www.atn.edu.au/> accessed 7 August
2016.

32 CALD lists 44 law schools on its website, but the Australian Catholic University (AcuU)
and Notre Dame University (UNDA) operate at two separately listed campuses in Sydney
and Melbourne which could in fact be seen as one entity, thus giving a total of 42 law
schools; ‘Studying Law in Australia’ (CALD, 2016) <www.cald.asn.au/slia/lawschools.cfm>
last accessed 20 August 2016. The site does not include the newest addition of Sydney City
Law School; ‘More law students on horizon as new school opens in Australian Technology
Park in Sydney’, Australian Financial Review (Sydney, 24 September 2015).

33  See Chapter 5.

34  French (n8).

35  David Barker, ‘An Avalanche of Law Schools, 19892013’ (2013) 6 ] ALTA, 1-13.

36  These are known as the Dawkins reforms. John Dawkins was the Education Minister for
Employment, Education and Training from 1987 to 1991. See Gwilym Croucherand others,
The Dawkins Revolution (MUP 2013).

37  HECS is an acronym of the Higher Education Contribution Scheme.
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university’ with that of ‘a business'38 Law was an attractive proposition for
universities, ‘bringing prestige, professional links and excellent students, at a
modest cost compared with other professional programs such as medicine,
dentistry, veterinary science, architecture or engineering’3° Barker noted that
many of the newer law schools built on ‘existing infrastructure of law academ-
ics already employed by the host university, usually in departments of busi-
ness’*0 This enabled the relatively easy establishment of a law school. As Bark-
er also notes, law programs are relatively cheap to teach, making it possible for
federal funding to be used to cross-subsidise other areas within universities.*!

3 Who Can Study Law?

As each Australian law school determines its own requirements for entry,
there is considerable variation in terms of the number of students, prior
academic achievement and whether an interview is required. This occurs not
only between states, but also within states. In Queensland, as noted above, UQ
requires an OP1(ATAR 99.50) which means it gives entry to students in the top
one or two percent of high school achievers, whereas James Cook Universi-
ty (Jcu) accepts students with OP15 [ATAR 65.00], the University of Central
Queensland (ucQ) and the University of Southern Queensland (UsQ) accept
OP11[ATAR: 74.90], Griffith University (Griff U) accepts OP g [ATAR 82.00], and
the Queensland University of Technology (QUT) requires an OP5 [ATAR 93.00]
or above. Bond University (Bond), which is a private non-government univer-
sity, does not rely solely on the op but looks at a range of criteria including
extra-curricular activities, personal attributes such as leadership, and com-
munity involvement. The same variable pattern is replicated in other states,
where the Group of Eight has higher academic entrance requirements than
the newer law schools. Lo notes that one consequence of the wide variation
in entrance requirements is that except for the ones that only admit the top-
performing high school leavers, law schools can find they have cohorts ‘who do
not know how to spell or have not mastered even basic grammar’4? Classes to

38  Margaret Thorton, Privatising the Public University — the Case of Law (Routledge 2012) 16.

39  Australian Law Reform Commission, ‘Managing Justice — a Review of the Federal Civil
Justice System’, Report No 89 of 2000, 117 [2.13].

40  Barker (n 35) 12. Also, at p. 7 Baker notes that until 1999, Victoria University offered legal
studies through its Faculty of Business. In 2000, the Faculty was renamed the Faculty of
Business and Law, and it commenced an LLB program in 2001

41 Ibid 14.

42 Vai lo Lo, ‘Before Competition and Beyond Complacency — The Internationalisation of
Legal Education in Australia’ (2012) 22 Legal Educ Rev 3, 30.
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improve students’ written expression therefore need to be incorporated into
first year programs.

The number of students granted entry to law also varies. uQ, for example,
now has an annual intake of 200, whereas QUT has 800-1,000 students.

The so-called ‘explosion™? in the number of law schools has made a law
degree widely accessible to Australians and to international students. Chief
Justice French notes that the growing number of law schools reflects the
current demand for legal education from a wider ‘geographical, academic and
socio-economic catchment#4 than in the past. Geographically, many of the
newer schools were established outside the capital cities, and a Regional Uni-
versities Network*> was formed in 2011 to promote them and raise their pro-
file. The result is that legal education is no longer the preserve of a few. Some
law schools accept students who have not completed secondary school, but
have attained life skills and competencies that should equip them for tertiary
study.#6 Former High Court Justice Michael Kirby welcomes ‘the increasing
number of law students and legal practitioners from less privileged ethnic,
social and educational backgrounds’,*” and whilst the Australian Law Students’
Association also supports increased opportunities for students from a variety
of socio-economic backgrounds, it does not believe that ‘creating more law
schools is the answer’4® There are concerns that the proliferation of law
schools and the commensurate decrease in entrance requirements have cre-
ated both an oversupply of law graduates and also a diminution of standards,
both of which impact on the standing of a law degree.

43  French (n38).

44  Ibid.

45  See ‘Regional Universities Network’ (RUN, 2016) <www.run.edu.au/> accessed 10 August
2016.

46  jcu provides ‘pathways’ which include completing a yjcu Diploma of Higher Education.
Deakin University uses a test (the Australian Law Schools Admission Test — ALSAT) to
assess ‘candidates who have not completed a recent or standard university entrance
qualification to demonstrate an ability to cope with tertiary studies’; Australian Council
for Educational Research, ‘Australian Law Schools Entrance Test (ALSET)’ (ACER, 2016)
<www.acer.edu.au/alset> accessed 10 August 2016.

47  Kirby (n 30) 237.

48  Felicity Nelson, ‘New Law School may leave grads stranded’ (Lawyers Weekly, 23 September
2015) <www.lawyersweekly.com.au/news/17221-new-law-school-may-leave-grads-strand
ed#!/>; Marianna Papadakis, ‘The depressing truth for law graduates: you may have to be
a secretary’, Australian Financial Review (Sydney, 26 November 2015) <www.afr.com/lead
ership/careers/the-depressing-truth-for-law-graduates-you-may-have-to-be-a-secretary
-20151125-gl70sj> accessed 30 June 2017.
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It is reported that over 14,600 students graduated from law schools in 2014,4°
which is a growth of g per cent, year-on-year. Graduate Careers Australia also
found that almost one in four LLB law graduates is not working full-time four
months after graduating, which is the lowest employment rate since data was
first collected in 1982.5° Not only is the general employment rate decreasing,
but the Nsw Law Society has found that firms use technology to complete
work previously done by junior lawyers, such as discovery and document
automation; outsource elements of their work to low-cost jurisdictions; and
increasingly use alternative dispute resolution.>! Anecdotal evidence from the
media indicates an oversupply of law graduates.52

However, the Productivity Commission in 2014 found that: ‘While it is clear
that graduate numbers are increasing, the Commission does not see that this
justifies any constraint on student numbers for law degrees.53 This is because
a law degree is increasingly seen as a generalist liberal degree leading to
employment in a range of areas other than professional legal practice. There is
also evidence that the demand for legal services is growing as the same rate as
the number of graduates®* and that legal services are one of Australia’s main
exports. As it is also difficult to track employment after graduation, the Law
Society of Nsw has urged that solid data be collected to allow ‘a more accurate

49  ‘Too many law graduates and not enough jobs’, Australian Financial Review (Sydney, 20
October 2015) <www.afr.com/business/legal/too-many-law-graduates-and-not-enough
-jobs-20151020-gkdbyx> g June 2016.

50  Law Society of Nsw, ‘Future Prospects of Law Graduates: Report and Recommendations
2014’ (Law Society, 2016) <www.lawsociety.com.au/about/StudentHub/LawGraduatesRe
port/index.htm> accessed 16 August 2016.

51 Ibid.

52  Liz Burke, ‘Desperate law graduates are apparently prepared to pay for their jobs’ (Herald
Sun, 3 September 2015) <www.heraldsun.com.au/business/work/desperate-law-graduates
-are-apparently-prepared-to-pay-for-their-jobs/news-story/3ec2472a2b46780632061664
bg4gidze> accessed 30 June 2017; ‘Charging $22,000 for a graduate position won't solve
the problem of law graduate oversupply’, The Conversation (28 July 2015); ‘Law graduate
unemployment hits record high’ Lawyers Weekly (9 January 2015); ‘Glut of lawyers as unis
cash in, The Australian (Surry Hills, 21 November 2014); ‘Call for cap on lawyers to ease
strain, The Australian (Surry Hills, 4 April 2014).

53 Productivity Commission Access to Justice Report <http://www.pc.gov.au/inquiries/
completed/access-justice/report> accessed 25 August 2016.

54  Jill McKeough, ‘Graduate Attributes, the Priestley areas of knowledge in the broader edu-
cational context’ (Paper presented at the National Symposium on ‘Internationalising the
Australian law curriculum for enhanced global legal education and practice), Canberra, 16
March 2012) 1,7.
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snapshot of that state’s law graduate employment.’5 In the absence of reliable
reported data, anecdotal evidence dominates.

The extent to which concern about their future prospects may impact
on law students’ well-being is not easy to measure, but research shows that
law students experience stress, anxiety and depression at rates significantly
higher than their contemporaries in other fields including medicine, nursing,
psychology, and engineering.56 The Dean of Melb U Law School sees a link be-
tween difficulties with gaining employment and increased levels of anxiety and
stress.>” The consequences is that ‘wellness programs’ are being established
in many law schools to bring ‘support services, activities, information and re-
sources to students to help bring balance to their lives while in Law School’58

4 LLBVJD

A further significant change to legal education was the introduction into some
law schools of the American model of legal education, in which law is a post-
graduate professional degree. The first Juris Doctor (JD) program commenced
at UQ in 1996, but was phased out during the next decade, and today uQ only
offers the LLB. Most law schools that introduced the Jb for graduates have also
retained the LLB for undergraduates.>® Only Melb U, uwa, and RMIT offer the
JD alone. The reasons for the introduction of JD programs were several. First,
although both the LLB and the JD provide a pathway to legal practice, the Jp
was seen as being more career-focused. The LLB was increasingly viewed as
a generalist degree which could lead to occupational opportunities in fields
other than law,5° whereas the Jp was designed as a purely professional legal
degree. Second, as a post-graduate program, the Jp had appeal to a new cohort
of students. This had marketing potential, and it was also felt that more mature

55  Law Society of Nsw (n 50).

56  Natalie Skead and Shane Rogers, ‘Stress, Anxiety and Depression in Law Students: How
Student Behaviours Affect Student Wellbeing’ (2014) 40 Mon U Law R 565-587.

57  Carolyn Evans, cited in Neil McMahon, ‘Law of the Jungle: Lawyers now an endangered
species’ Sydney Morning Herald (Sydney, 11 October 2014).

58 At uQ a Wellness program for law students commenced in 2016; see TC Beirne School of
Law, ‘TcB Wellness’ (University of Queensland, 2016) <https://law.uq.edu.au/tcb-wellness>
accessed 25 August 2016. QUT and Melb U Law Schools have also established a Wellness
Network to promote well-being among law students and lawyers.

59 For example ANU, Bond, Deakin, Flinders, La Trobe, Macq, Monash, Murdoch, Canberra
(uc), unsw, Newcastle, usQ, University of Sydney and the University of Technology Syd-
ney (UTS).

60  Donna Cooper, Sheryl Jackson, Rosalind Mason & Mary Toothy, ‘The Emergence of the
JD in the Australian Legal Education Marketplace and its impact on academic standards’
(20m) 21 Legal Education Review 23, 24.
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students would bring wider life experiences, abilities and skills to the practice
of law. Third, as post-graduate students paid full fees, the JD was seen as a way
to increase funding for the university itself. In times of ‘chronic under-funding),
the JD was seen as offering a ‘valuable source of alternative income.®! A fourth
reason was that the Jp had increasing international acceptance, having been
exported beyond North America to countries in the Asia-Pacific region. The
dual approach of retaining the LLB and introducing a Jp was the more popular
approach as it maximised the student intake, allowing both school leavers and
graduates to study law.

The jD is studied as a single degree program over three years, whereas the
LLB is often taken as a dual or combined degree with Bachelors of Arts, Com-
merce, Business and Science. Therefore an LLB student may spend four to six
years at university before they graduate.

5 Regulation of Legal Education

The Australian government does not set down a national curriculum for legal
education, so law schools have considerable latitude to design a degree pro-
gram which reflects the philosophy and priorities of the university and the
school. The federal government does however try to ensure standards®? and
provides guidelines and frameworks needed for generic learning outcomes at
all levels — undergraduate, honours and post-graduate.53 Since 2011, the vehicle
for this is the Tertiary Education Quality and Standards Agency (TEQSA),54 set
up as a statutory authority within the Education portfolio of the Common-
wealth. TEQSA registers and evaluates the standards and quality of all edu-
cation providers including law schools. In doing so it applies the Australian
Qualifications Framework (AQF).%5 The AQF lays down six Threshold Learning
Outcomes (TLOs)% for both the LLB and JD programs.6” TEQsa audits law

61 Ibid 25.

62 This is done through the Commonwealth Tertiary Education Quality and Standards Agen-
cy (TEQsA), which sets out Standards for Providers, Qualifications, Teaching & Learning,
Information, and Research.

63  The AQF Council is now part of the Commonwealth Department of Education.

64  Tertiary Education Quality and Standards Agency, ‘Welcome to TEQSA’ (Government of
Australia, 2016) <www.teqsa.gov.au/> accessed g June 2016.

65  ‘Australian Qualifications Framework’ (AQF, 2016) <www.aqf.edu.au/> accessed g June
2016.

66  Anna Huggins, Sally Kift & Rachel Field, Tmplementing the Self-Management Threshold
Learning Outcome for Law: Some International Design Strategies from the Current Cur-
riculum Toolbox’ (2011) 21 Legal Educ Rev 183.

67 TLO 1: Knowledge; TLO 2: Ethics and professional responsibility; TLO 3: Thinking skills; TLO
4: Research skills; TLO 5: Communication and collaboration; TLO 6: Self-management.
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schools for compliance with the six TLOs. These outcomes are designed to
recognise the relationship between the degree’s academic and professional
accreditation requirements, and the reality that many law graduates work in
diverse roles beyond professional legal practice.

Approaches to modes and methods of teaching are informed by the Com-
monwealth Office for Learning and Teaching. In addition, there are state
regulatory bodies which set out requirements for admission to practice in each
jurisdiction and determine compliance with compulsory areas of study of the
‘Priestley Eleven’(as outlined above at 11 A) and the competencies needed for
Practical Legal Training (PLT). To qualify fully for admission to practise, appli-
cants need to satisfy the admitting authority that they have also completed the
PLT and are of ‘good fame and character’. As noted at the outset, the Council of
Australian Law Deans (CALD) is an advisory and representative body that also
lays down goals and objectives for legal education. In addition, each law school
has to meet the requirements of their University’s objectives and their policies
for teaching, learning and assessment.

6 Delivery of Legal Education

Another feature of legal education in Australia which has been transformed
in the last two decades is the mode of delivery. The traditional face-to-face
classroom with large lectures and small tutorials was first challenged by the
use of face-to-face seminar groups of 25-50 students but both now are being
supplemented, and in some law schools, replaced totally by online teaching.
Innovation and experimentation in modes of teaching and also of assessment
are apparent in every law school. Most are using a variety of online learning
tools to complement traditional face-to-face classroom teaching. By adopting
blended learning, the teaching and learning experiences for students should
be enhanced as they can engage in ways not available in their main learning
environment. Importantly, blended learning means that students are able to
get the most out of regular face-to-face learning activities, which is critically
important in law schools with large cohorts. The reality is that students in
Australia today generally want flexibility in their studies to juggle the compet-
ing time commitments of study, work and home, which is often incompatible
with the traditional format of large group lectures and tutorials.6®

68  Marie-Pierre Moreau and Carole Leathwood, ‘Balancing paid work and studies: working
(—class) students and higher education’ (2006) 31 Studies in Higher Education 23; John
Tarrant, ‘Teaching time-savvy law students’ (2006) 13 JCUL Rev 64.
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The growth in fully online law degrees, such as the one at the Central
Queensland University (cQu) has been both criticized and welcomed.5®
The President of the Australian Law Students Association noted ‘some con-
cerns around quality’’® regarding online offerings, both from students taking
such courses and from the face-to-face student cohort ‘comparing what their
course is with what the online offering is’.”! Criticisms go to concerns about
how an online law degree sustains student engagement with the material
and whether it allows the same level of participation and interaction as face-
to-face tutorials and seminars. Students may also miss out on the wider uni-
versity experience. Michael Kirby has noted how ‘it is difficult online and at
long distance, to replace the vibrant, exciting and often emotional contacts
provided by universities through participation in student societies’.”? Other
concerns involve the availability of non-electronic library resources; the
selection of legal academics to teach effectively in the digital environment;
the authenticity of work submitted and the integrity of grading outcomes.
However, the online medium is seen as better able to serve regional and
rural students. Given that Queensland is a vast state seven times the size of
Britain and two and a half times that of Texas, Michael Kirby believes on-
line instruction will open up the study of law to people in rural areas who
would otherwise find it difficult to do so. It allows students to stay with their
families and within support systems.”® This includes indigenous students,
for whom the democracy of online communication may be more suitable
and less intimidating than face-to-face — interaction. Kirby also argues that
‘anything that can contribute to increasing the numbers of law students and
legal practitioners from less privileged ethnic, social and educational back-
grounds is to be encouraged’.”* Another consequence may be better reten-
tion of qualified lawyers outside the large metropolitan areas, which would
be beneficial in the often under-represented large rural and regional parts of
Australia.

69  SeeKirby (n 29) in which the author considers both the benefits of online courses and the
concerns surrounding them.

70  Paul Melican, cited in Lara Bullock, ‘New law schools must have the right intentions’ (Law-
yers Weekly, 15 August, 2016) <www.lawyersweekly.com.au/news/19350-new-law-schools
-must-have-right-intentions#!/> accessed 30 June 2017.

71 Ibid.

72 Kirby (n 30).

73 Ibid1o.

74  Ibidn.
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C Internationalisation of Australian Legal Education

A strategy to internationalise legal education conjures different images.”

The majority of Australian law schools view internationalisation of legal
education as a worthy objective, but as the International Legal Education and
Training Committee (ILET Committee) advising the Attorney-General indicat-
ed, there are varied understandings of how this objective can best be achieved
and what is needed for their cohort of students. As Chief Justice French
has noted, ‘while the international dimension may penetrate many areas of
practice, it is not equally pervasive in all areas. A large range of legal services
will not often require the invocation of international legal skills’”6¢ However,
he also cautioned against the ‘balkanisation of legal education by a diversity
which enriches some courses with international perspectives and denies them
entirely to others’.””

Certainly, words such as ‘global, ‘international, ‘comparative, and ‘Asian’
increasingly appear in program websites and course outlines, but it can be
difficult for observers to know how much is marketing spin and what in fact
transpires in the classroom and in course assessments. The ILET Commit-
tee described some websites as ‘superficial and misleading’”® The variation
ranges from full integration of international and comparative perspectives
and transactional skills through all levels of the degree, to discrete courses in
international, comparative or foreign law, or merely perfunctory references to
anything other than domestic law, also known as ‘tokenism’.

1 Integration

For over a decade the Australian government has endorsed the concept of
global lawyers, achieved by integration of international and comparative
perspectives into all law courses. The 2004 Australian government report™ set
out four elements needed for genuine internationalisation of the Australian
law curricula:

75  International Legal Educationand Training Committee (ILET Committee) of the Australian
Attorney-General’s International Services Advisory Council (ILSAC), Report on In-
ternationalisation of the Australian Law Degree (June 2004) <http://documents.mx/
documents/internationalisationoftheaustralianlawdegree.html> accessed g June 2016.

76  French (n8).

77 Ibid.

78  International Legal Education and Training Committee (n 75) 6.

79  Ibid 5 (emphasis added).
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Curriculum and pedagogy should prepare students with legal skills for
transnational transactions;

Students should understand fundamental principles of law and legal rea-
soning in international, regional and transnational contexts;

International materials should be integrated into the whole legal curriculum
(this goes beyond just adding international and comparative law electives);
and

Overseas students should be able to obtain genuinely internationally fo-
cused law degrees in Australia.

The report noted that at the time, most law schools did not consider interna-
tionalisation a priority and saw the offering of public and private international
law courses, and/or some comparative law electives as sufficient. It concluded
that Australia lacked a genuinely international legal education sufficient to
equip Australian lawyers for globalisation.

At that time, two law schools — U Tas and QUT were singled out by ILET
Committee as ‘leaders in the development of an internationalised curricu-
lum’8° through integration. For example, in the LLB (Hons) program at QUT,
international materials are embedded throughout the degree. Two of the five
of the outcomes labelled as Core Learning Outcomes (CLO) require an inter-
national dimension:

11 Essential principles and doctrines of Australian law and the Australian
legal system;

12 Ethical standards of the legal profession;

1.3  Aboriginal and Torres Strait Islander knowledge and perspectives of law;

1.4 Focus on law in the global or international context; and

1.5 Law in wider cultural, social, theoretical, commercial and international
contexts.

Outcomes 1.4 and 1.5 are taught and assessed in several core units through-
out the degree.8! For example, in the first-year course ‘Contemporary Law &

80  Ibid 12. Also noted in the report were ANU’s well-developed courses in International and
Public law, and Monash'’s pursuit of a range of strategies towards internationalisation.

81  CLO 14 is taught and assessed in the following core units: LLB1o3 Dispute Resolution;
LLB1o4 Contemporary Law & Justice; LLB106 Criminal Law; LLB203 Constitutional Law;
LLB204 Commercial and Personal Property Law; LLB205 Equity and Trusts; LLH206
Administrative Law; LLB3o1 Real Property Law; LLB303 Evidence; LLB3o4 Commercial
Remedies; and LLH305 Corporate Law. CLO 1.5 is taught and assess in the following core
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Justice), both globalisation and international human rights are introduced as
key concepts, and in ‘Dispute Resolution’, cultural differences and factors im-
pacting on dispute resolution in a range of contexts are considered. In core
substantive units such as Constitutional Law and Equity and Trusts, com-
parative dimensions are included — especially from the United Kingdom and
America. Although international perspectives are embedded throughout the
degree, most of the comparative law discussion involves other common law or
European jurisdictions, with little drawn from Asian countries.

UNDA also developed a three-level curriculum framework for internation-
alisation, and details on how this was integrated into Constitutional Law, a
core course, demonstrate how international and global perspectives can be
incorporated to provide a broader context to the understanding of Australian
constitutional law.82

As noted at the outset, CALD’s approach to internationalisation of the
curriculum is less prescriptive than the ILET Committee’s as, in addition to
integration, CALD endorses strategies of aggregation, segregation and immer-
sion. These were adopted and approved by CALD in 2013. The result is that law
schools can choose different paths to deliver global perspectives and transna-
tional skills.

2 Aggregation

Aggregation is the most common approach whereby law schools offer a num-
ber of internationalised or comparative ‘global’ courses, usually as electives.
CALD notes the limitation of proceeding in this manner; as ‘internationalised
aspects are limited to certain electives, only a small cohort of law students
is likely to be exposed to a globalised learning experience.83 Several schools
require all students to undertake Public International Law, but only fours+

units: LLB1o4 Contemporary Law & Justice; LLB106 Criminal Law; LLB203 Constitution-
al Law; LLB204 Commercial and Personal Property Law; LLH206 Administrative Law;
LLB3o1 Real Property Law; LLB303 Evidence; LLB3o4 Commercial Remedies; and LLH470
Commercial Contracts in Practice.

82 For example, the study materials for the course included the constitutions and case law
of the United Kingdom, New Zealand and the Usa, as well as Australian law. A case study
on Nepal was used in the topic on federalism. As part of the course’s assessment, students
had to undertake research involving and international and comparative perspective;
Squelch & Bentley (n 5) 297.

83  cALD (n2).

84  These universities and their corresponding courses are as follows: Acu: Comparative Le-
gal Systems; Charles Darwin (cDU): Comparative Legal Systems; Swinburne: Asian Com-
mercial Law; and NDUA: Comparative Law.
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make a comparative law course compulsory. In these, an Asian dimension is
included, for example in the ACU’s core course ‘Comparative Legal Systems':
‘there will be ‘examination of aspects of certain Asian countries, focusing on
Australia’s principal trading, political and economic partners'8> Swinburne
University of Technology (Swinburne)’s core course in ‘Asian Commercial Law’
is designed to give students ‘an appreciation of the commercial law regimes of
Australia’s principal Asian trading partners and a more detailed knowledge and
understanding of those in China, India and Indonesia’8¢ The more favoured
approach is elective choice. Some schools offer only comparative law as an
elective;3” some have a more ‘broad brush’ course on Asian legal systems,88
whilst others such as U Syd, unsw, Monash and Melb U have a suite of elective
courses with either a considerable concentration on particular legal aspects in
Asian jurisdictions generally, such as Criminal Justice: Drugs in Asia;39 Human
Rights Law in Asia;?® Asian Competition Law;! Law and Investment in Asia;?2
Land Law and Development in Asia;?3 or a focus on a specific legal system,
namely China, Japan, Vietnam, India and Indonesia.

There are six Asian nations in Australia’s top ten two-way trading partners:
(1) China, (2) Japan, (4) Republic of Korea, (5) Singapore, (8) Malaysia and
(9) Thailand.®* It is not surprising therefore that courses on Chinese law are
the mainstay of elective offerings. There are general courses such as Chinese
Law and Society,? Foundations of Chinese Law,°¢ and Law in the People’s
Republic of China,®” supplemented by a wide range of courses focusing on
specific aspects of Chinese law, such as Chinese Regulation of International

85  acu: Comparative Legal Systems.

86  Swinburne: Asian Commercial Law.

87 For example, uc and UsQ.

88 For example, UQ, Monash, uTs and Victoria University (vU).

8g MelbU.
90  UNSW.
91  UNSW.
92  Usyd
93  ANU.

94  Department of Foreign Affairs and Trade, ‘Australia’s Top 10 Two-Way Trading Partners’
(Government of Australia, 2015) <http://dfat.gov.au/trade/resources/trade-at-a-glance/
Pages/default.aspx> accessed g June 2016. Also (3) UsA, (5) New Zealand, (6) United King-
dom and (10) Germany.

95  ANU.

96  Western Sydney University (Wsu).

97 Bond.
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Business;?8 Chinese Corporate and Securities Law;%® Commercial Dispute Res-
olution in China;!%° Chinese International Taxation;!%! and Law, Justice and
Human Rights in China.!92 Sixteen Australian law schools have elective cours-
es on Chinese law, Japanese Law is offered at three,1°3 two have courses on the
Vietnam’s legal system,'%4 Indian law'%% and Indonesian law;'°6 and Monash is
the only school to have a course on Malaysia and Singaporel®7 although some
electives on law in South East Asia are also available.!98 Given that South Korea
is Australia’s fourth largest bilateral trading partner, it is surprising there are no
courses on Korean law.

The rationale for including courses on Islamic law has been canvassed in the
literature'®® and includes both domestic factors (as Australia is home to a sig-
nificant Muslim population, many of whom apply Islamic law in transactions
and in their inter-personal relationships) as well as its relevance to Australia’s
regional, economic and security imperatives. Ten years ago, six law schools!?
had courses on Islamic law, and currently there are seven in that category,!!
with one of the seven crediting the course from another school within the
University.

For law schools which take the aggregated approach, much hinges on
ensuring there are academics with the expertise and interest in developing
and promoting such courses (bearing in mind that they may also be required
to teach other core courses as well), as well as students sufficiently motivated
or inspired to take on these electives given the alternative array of relevant
domestic electives such as Intellectual Property, Taxation and Competition
Law and innovative options such as Entertainment Law and Social Media Law.

98 UNSW.

99  UNSwW.

100 La Trobe University (La Trobe).

101 University of Sydney.

102 University of Adelaide.

103 ANU, Bond and University of Sydney.

104 UNsw and University of Sydney.

105 Deakin and Flinders University.

106 UNswand Flinders University.

107 Malaysian and Singaporean Constitutional Systems.

108 For example, the University of Sydney has ‘Legal Systems of South East Asia’.

109 See Ann Black and Jamila Hussain, ‘Responding to the Challenge of Multiculturalism:
Islamic Law Courses in Law School Curricula in Australasia’ (2006) 9 FJLR 205.

110 UQ, Melbourne University, UNSW, UTS, UOW, and CDU.

111 CDU no longer offers this elective. Monash has an elective course on Islamic law and Griff
U credits a course offered by another school.
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There is no information on the take-up rate of international and comparative
electives although it could be assumed that students considering practicing
in an overseas jurisdiction at same stage in their career would gravitate to-
wards such courses. Students setting their sights on local practice would most
likely prefer domestic offerings.

3 Immersion

Immersion offers what is sometimes referred to as experiential learning, as
it provides opportunities to students to study overseas as part of a university
exchange program or ‘study abroad semesters’, in which credit is given towards
the student’s domestic degree upon successful completion of courses in over-
seas jurisdictions. The government also supports immersion, especially in
Asian jurisdictions, and implemented the ‘New Colombo Plan’ in 2014.112 This
is a revival of the Colombo Plan of the 1950s and 1960s designed to provide
scholarships and mobility grants for Australian students to study either short
or long-term, or to complete internships, mentorships, practicums or research
in 35 Asian countries. Many universities also have collaborative arrangements
with other law schools in Asia, with special accreditation arrangements for
courses undertaken whilst also extending teaching and exchange opportuni-
ties to academic staff.

Another approach to immersion is when law schools run courses as study
tours, or conduct courses in an overseas jurisdiction. UNsw, for example,
holds summer schools in China and Vietnam,’3 where students attend
intensive classes in Shanghai or Hanoi which are supplemented with local
guest lecturers and field trips to legal institutions — courts, law firms and ar-
bitration centres.!'* USyd similarly has a Shanghai Winter School for the in-
tensive teaching of Chinese law and Chinese Legal Systems; Japanese Law is
also taught intensively in Kyoto and Tokyo with a preliminary introductory
class in Sydney; and a Southeast Asia Winter School has its Indonesian com-
ponent taught at Yogyakarta and the Malaysian component in Kuala Lumpur.
The uow offers ‘Asian Legal Systems’ as a field study trip, and ANU has a ‘Kyoto
Seminar on Japanese Law’ which runs as one-week intensive course in con-
junction with Ritsumeikan University, Japan.

112 Department of Foreign Affairs and Trade, ‘Scholarship Program Guidelines 2017’ (Gov-
ernment of Australia, 2016) <http://dfat.gov.au/people-to-people/new-colombo-plan/
scholarship-program/Pages/scholarship-program-guidelines-2017.aspx> accessed 9 June
2016.

113 The Vietnam Summer School has two courses: the Vietnamese Legal System and Interna-
tional Economic Law in the Asian Region.

114 The Shanghai Summer School course on the Chinese Legal System.
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4 Segregation

Segregation uses specialised research Institutes or Centres which bring togeth-
er academic specialists, who also provide courses informed by their research.
This is particularly relevant in post-graduate Masters programmes, and enables
students with an LLB or JD to pursue concentrated and more in-depth study
in international, comparative and foreign law. It also provides lecturers with
specific international and Asian law expertise to teach on the undergraduate
programmes.

D Competing Demands within Legal Education

The benefits of an internationalised legal education are generally accepted;
however there are also significant demands to strengthen and prioritise other
components of legal education including ‘core knowledge’ in what is described
by Wolski as an ‘already crowded curriculum'’®> Determining what is ‘core’
remains contentious, but in the main it hinges on the Priestley Eleven, togeth-
er with the inculcation of ethics and values throughout all courses. Interviews
conducted with employers of law graduates highlight that their emphasis
is on a ‘thorough and deep knowledge of the core concepts, principles and
doctrines of the core law units’!''® namely the Priestly Eleven, and whilst a level
of cultural literacy and awareness of how cultural, international and global is-
sues impact on law was seen as useful, specialist knowledge of international
aspects of law was not expected at graduation.!!” It was acceptable for this to
develop post-graduation ie in professional practice.

There are competing pressures on law schools to adapt curricula to better
equip their students for legal practice in the 21st century. Some of these are
briefly considered in order to highlight current trends in legal education, all of
which (like internationalisation) require resources, dedicated staff, time and
financing.

1 Alternative Dispute Resolution (ADR)
There has been ongoing discussion in many Australian law schools about
having more courses on alternative dispute resolution (ADR). The Australian

115 Bobette Wolski, ‘Continuing the internationalisation debate: Philosophies in legal edu-
cation: issues in curriculum design and lessons from skills integration’ in William Van
Caenegem and Mary Hiscock (eds), The internationalisation of legal education: The future
practice of law (Edward Elgar 2014) 70, 71.

116  Squelch & Bentley (n 5) 297.

117 Ibid.
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Government supports this. Its ‘Access to Justice Report’ recommended that:
‘Lawyers being admitted to practice should be equipped with the skills to guide
a client through a dispute resolution process and understand the major ADR
processes’!8 To achieve this, ADR must be elevated from a mere adjunct to civil
procedure or litigation subjects to being taught as a full course. An ADR course
should be a compulsory core subject that is a prerequisite for admission. 19

The National Alternative Dispute Resolution Advisory Council (NADRAC)
endorses the government’s view that the teaching of ADR should be a compul-
sory part of legal education.? As was seen with international and comparative
law content, NADRAC’s survey also found that ADR was mainly taught either as
an elective course or cursorily as part of other courses, particularly civil litiga-
tion.’?! NADRAC was concerned that it was possible for students to leave law
school with no exposure to ADR.!?2 As ADR is now less ‘alternative’, and more
mainstream in Australia?® NADRAC argues that clients expect their lawyer to
know how to negotiate and to know of dispute resolution options other than
litigation.!* Accordingly there is a strong case for students to understand the
theory of dispute resolution and acquire basic skills in negotiation, mediation
and commercial arbitration.

2 Lawyering Skills

Previously, skills-training was delayed until university courses were complet-
ed. Now, there is a growing trend for the theoretical and the practical to be
integrated, and for law schools to take on practical skills training. In addition
to ADR, some educators and firms believe drafting contracts, interviewing
clients, advocacy, and witness examination should be included in a well-
round legal education. These can be either run as single skills courses or be

118 Attorney-General’'s Department Access to Justice Taskforce, A Strategic Framework for
Access to Justice in the Federal Civil Justice System (2009), 3 (Recommendation 12.1).

119 Ibid 149.

120 NADRAC, ‘Teaching Alternative Dispute Resolution in Australian Law Schools’ (NADRAC,
2016) <www.ag.gov.au/LegalSystem/AlternateDisputeResolution/Documents/NADRAC
%z20Publications/teaching-alternative-dispute-resolution-in-australian-law-schools.pdf>
accessed g June 2016.

121 Ibid.

122 Ibid.

123 Family law, employment law disputes, human rights disputes, industrial disputes, per-
sonal injury claims, workers’ compensation claims, building disputes, and many other
areas of dispute are subject to mandatory ADR processes.

124  Civil Dispute Resolution Act 2011 (Cth).
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incorporated into substantive courses'?5 especially as modes of assessment.
Whether professional skills should be integrated into law degrees or be left to
on-the-job-training, professional legal training (PLT) and Bar Practice courses
remains unsettled.

There are advocates for inclusion and identification of other generic skills of
lawyering,'26 many of which are transferrable to careers other than legal prac-
tice, including problem solving, legal analysis and reasoning, legal research
(including the use of international legal sources),'?? factual investigation,
communication (oral and written), counselling, and the ability to recognise
and respond to ethical dilemmas. In addition, Squelch and Bentley found
that employers also want graduates to have presentation skills, inter-personal
skills, and to be able to work in teams and network.128 The Business Council of
Australia’s education taskforce has also called for legal education to focus more
on developing leadership, teamwork and communication,'?® as the Council
identified these attributes as lacking in many new law graduates. In addition,
if the law degree is increasingly used as a pathway for students who do not
intend to enter the legal profession!3° but see law as a useful adjunct for their
careers in other fields, many of these generic skills and values will be more
important than the substantive legal aspects. The Law Council of Australia
estimates that only 50-60% of law graduates ultimately remain in practice,
and most law graduates are likely to have significant career changes during
their working lives.!3! Given this transferability, the importance of embedding
generic skills has gained endorsement.132

125 AtBond, for example, ‘practical job skills are integrated into all law subjects’; ‘About Bond
Law’ (Bond University, 2016) <https://bond.edu.au/about-bond/academia/faculty-law/
about-bond-law> g June 2016.

126  Australian Law Reform Commission, Discussion Paper 92.

127 Squelch & Bentley (n 5) 297.

128 Ibid.

129 Julie Hare, ‘Business Takes A Dim View Of Academe’ (The Australian, 30 March 20m)
<www.theaustralian.com.au/higher-education/business-takes-dim-view-of-academe/
story-e6frgcjx-1226030289897> accessed g June 2016.

130 ‘Law degree the new Arts degree, students warned’ Australian Financial Review (Sydney,
February 14, 2014).

131 Law Admissions Consultative Committee, Rethinking Academic Requirements for Admis-
sion. (February 2010) <www.lawcouncil.asn.au/LACC/images/pdfs/Re-thinkingAcademi
cRequirementsforAdmission.pdf> accessed g June 2016.

132 Ibid.
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3 Clinical Legal Education [CLE]

cALD has advocated an increase in CLE elements within law school
programmes,'33 as have members of the judiciary’®* and legal academics.135
Chow has reflected on this in the context of Hong Kong’s legal education. In
Australia, CLE is provided through distinct courses, usually towards the end
of a degree program, to replicate what lawyers do in practice when represent-
ing clients with legal problems but in a supervised setting that fosters ‘critical
and analytical consciousness’ of law.136 In CLE courses, students learn how to
give legal advice, gather information, prepare legal documents such as con-
tracts and legal briefs, represent clients in hearings, undertake legal research,
write policy documents particularly relating to specific legal reform, and to
develop and produce materials for community engagement and information.
CLE can take several forms including simulations with hypothetical clients,
virtual programmes;!37 an externship in a supervised professional setting such
as a community legal centre,!38 or an in-house clinic where legal advice and
problem-solving take place with the oversight and supervision of law school
staff.139 CLE is recommended as a means of producing graduates who can deal
effectively with the modern world, appreciate social justice and ethical behav-
iour, and work collaboratively. It also allows students to make the important
connection between substantive law and practice. More importantly, the
CALD report argues that CLE produces socially aware and responsible profes-
sionals who will contribute to just and ethical communities, which means CLE

133 CALD, Best Practices for Australian Clinical Legal Education (September 2012) <www
.cald.asn.au/assets/lists/Resources/Best_Practices_Australian_Clinical_Legal_Education
_Sept_2012.pdf> accessed 9 June 2016.

134 Robert French, ‘Legal Education in Australia — a Never Ending Story’ (Paper presented at
the Australasian Law Teachers’ Association Conference, 4 July 2om).

135 Kieran Tranter, ‘The Different Side of Society: Street Practice and Australian Clinical
Legal Education’ (2006) 15 GLR 1; Adrian Evans and Ross Hyams, ‘Independent Evalua-
tions of Clinical Legal Education Programs: Appropriate Objectives and Processes in an
Australian Setting’ (2008) 17 GLR 52.

136 CALD (n133).

137 ¢DU has integrated CLE into an online Employment Law course.

138 For Clinical Legal Education at UQ, students spend one day a week on placement at the
legal clinics currently being run at of the Queensland Public Interest Law Clearing House
(QrILcH), Caxton Legal Centre, the Prisoners’ Legal Service, the Refugee and Immigra-
tion Legal Service (RAILS), Queensland Advocacy Inc (QAr), the Environmental Defend-
ers Office (EDO) and Tenants Queensland.

139 For example, the Unisa’s Legal Advice Clinic.
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should occur across Australia, and not just be ‘championed at relatively few law
schools’0 Because it is experiential, CLE is a way to integrate and strengthen
the academic phase of legal education including the core knowledge obtained
in the Priestley Eleven and other courses, as well as developing lawyering skills
for future professional practice.

4 Community and Justice

Pro Bono programmes!*! allow students to provide advice and legal services
(under supervision) to disadvantaged or marginalised members of the com-
munity who are unable, for a range of reasons, to access other legal advice and
assistance. It can also include volunteer work for not-for-profit organisations.
These programmes differ from CLE because pro bono students work without
academic credit (or payment) with the main motivation being concern for jus-
tice, not course credit and skills training. The insights and experiences gained
from community service will hopefully also foster a pro bono legal culture
which continues throughout the students’ working life.

5 Statutory Interpretation

In recent years, members of the judiciary and the Law Council of Australia
have advocated the strengthening of statutory interpretation within law
school curricula. Legal education, as Chief Justice French has stressed, fails if
the knowledge of legal rules, their ‘relationship to each other and the inescap-
ably creative process of their interpretation and application? is insufficient.
Justice Leeming of the Nsw Court of Appeal wrote that:

[S]tatutes are an under-appreciated component in the academic litera-
ture on the Australian legal system: their role lies not merely in stating
norms of law, but in influencing judge-made law and as a critical driver
of change and restraint in the Australian legal system. The sooner critical
attention is paid to the statutory elephant in the room, the better.143

As the Priestley Eleven does not specifically include statutory interpretation
as a distinct area of legal knowledge, it is typically subsumed within first-year

140 CALD (n133)6.

141 Springvale Legal Service. Monash’s centre was one of the first pro bono centres run by
students on a voluntary basis. It is now part of the CLE program.

142 French (n134).

143 Mark Leeming, ‘Theories and Principles Underlying the Development of the Common
Law — The Statutory Elephant in the Room’ (2013) 36 UNSWL] 1002, 1003. See also Jus-
tice Hayne, ‘Statutes, Intentions and the Courts: What place does the notion of intention
(legislative or parliamentary) have in statutory construction?’ (2013) 13 OUCL], 271
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introductory courses and legal method courses instead of being developed
throughout the whole degree or contained in stand-alone core courses. CALD
also sees this as insufficient and has put forward a ‘Good Practice Guide to
the Teaching of Statutory Interpretation’!** Arguably, statute law is fundamen-
tal to each of the prescribed areas in the Priestley Eleven, and there is a need
to ensure a solid foundation for statutory interpretation, which is vital for all
forms of legal practice.

6 Legal History

Michael Kirby has made an impassioned appeal for legal history to be re-
introduced as a much-needed component of Australian legal education, noting
that 4o years ago ‘it was a core subject of all Australian law schools and treated
as essential for the preparation of a professional lawyer but today two or three
schools require the study of legal history”#> He argues that legal history allows
lawyers to better understand the law, noting that ‘even a statute such as the
Income Tax Assessment Act cannot be understood without some knowledge
of legal history; an appreciation of the property concepts that are expressed
or implied; and an understanding of where the very notion of legal rights and
property interests derives from.’#6 Importantly, he believes it is impossible to
elucidate the meaning of the constitutional text without knowledge of legal
history, and asserts that:

The history of our legal institutions is an essential part of the narrative
of liberty. If future lawyers (including those who become judges) have
no real grounding in and understanding of that story, how can we expect
them to respect, uphold and defend liberty when it comes under the
inevitable pressures of the modern state?'4”

Mirroring the decline in the teaching of history in Australian high schools, Prest
chartered the contraction in legal history courses in Australian law schools
between 1982 and 2005.148 By 2005, just one third (ten out of 29) law schools
offered a stand-alone course on legal history although legal-historical ele-
ments would have been contained in some other introductory and substantive

144 Council of Australian Law Deans, ‘Resources’ (CALD, 2016) <www.cald.asn.au/resources>
accessed g June 2016.

145 MD Kirby, ‘Is Legal History Now Ancient History?' (2009) 83 ALJ 31.

146 Ibid g0.

147 Ibid.

148 Wilfred Prest, ‘Legal History in Australian Law Schools: 1982 and 2005’ (2006) 27 Adelaide
LR, 267—-277.
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law courses.!*® This decline, Prest postulates, may be due to the increasingly
vocational character of legal education since the 1980s, and cultural, social and
technological innovations have meant that legal history is viewed as ‘mere nos-
talgic antiquarianism’!3® Like Kirby, Prest is a passionate advocate for ‘legal
history’ as a vehicle by which students can understand the present and realise
‘how and why law has changed over time’1> With so many competing demands
on what should be taught in law schools, it would seem that legal history may
struggle to be revived to its former status.

E Concluding Reflections

Law students cannot be taught everything. Selectivity is required.’®? Each
country has a method for deciding who gains entry to study law, what has
to be taught and assessed, and whether a student has attained the required
knowledge and skills for a licence to practice law. In Australia, essentially each
individual law school makes these decisions. There are some qualifiers on this,
given the role of the state admission authorities!>® and the supervisory and
auditing role of the Commonwealth on tertiary education standards!>* gen-
erally, but in the absence of an independent national or state examination
for a license to practice, Australian law schools have considerable autonomy
over what is taught and how it is taught. Accepting the premise that students
can't be taught everything, the question becomes what should be, and in fact
is, prioritised at Australian law schools and what can be regarded as ‘optional
extras'? The first part of the answer is straightforward. The eleven areas of sub-
stantive domestic law deemed necessary for Australian legal practice are the
priority. Kathy Mack observed that whilst many law students will never prac-
tise law, ‘virtually all lawyers were once our students’!5% Despite criticism of
the Priestley Eleven as ‘outmoded and inflexible’!5¢ others believe these man-
dated areas of knowledge have, on the whole, served Australian lawyers well.157

149 Ibid 272—273.

150 Ibid 275.

151 Ibid.

152 Kirby (n145) 39.

153 See Part Bs: Legal Regulation.

154 McKeough (ns54)7.

155 Kathy Mack, ‘Bringing Clinical Learning into a Conventional Classroom’ (1993) 4 Legal
Educ Rev 89, 104.

156 Lo (n 42) 28 citing Andrew Stewart.

157 McKeough (n54) 6.
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With the obligation largely resting on law schools to prepare future lawyers
for professional practice, it is unlikely that the eleven knowledge areas will be
removed or replaced. There is however a tension between these knowledge
areas and what legal educators believe students need in terms of personal
qualities, values, moral reasoning, analytical, oral and written communication
and inter-personal skills, with each addressed to varying degrees by the AQF’s
Threshold Learning Objectives. The former gives students their foundation in
legal knowledge and the legal problem-solving method, whilst the latter serves
to equip them to become principled and ethical contributors in an evolving
legal and business environment, and in a rapidly changing world. The former
has a local focus and the latter is broader. Given these apposite dimensions it
can be argued there is a reasonable balance in the current approach to legal
education.

The second part of the question goes to the optional extras that law schools
can give their students, either as core or elective components. Given that
it is not possible to provide ‘all things to all students) schools can therefore
differentiate and distinguish themselves in the marketplace and promote a
particular strength, niche or focus. Kirby has affirmed that ‘diversity should be
a feature of the contemporary Australian legal education scene’ and embraced
‘innovation’ in legal education.!>® He welcomed two new models for legal edu-
cation, the post-graduate JD and the fully online law degree, seeing this greater
diversity and choice as desirable especially when it opens up legal education to
students from a wider range of backgrounds. The former elitism of law degrees
is being replaced with an attitude which is more egalitarian.

In this new marketplace, a law school can promote its philosophy and the
advantages it aims to give its students. This could be mastery of traditional
‘black-letter law’; commitment to ‘social justice’; theoretical and moral rea-
soning; inclusion of legal skills training; law in context through a variety of
inter-disciplinary components such as business, management, economics
or criminology; embedding clinical legal education; or alternative dispute
resolution. The possibilities and combinations are many. A school can equip
students primarily for domestic practice, or look to internationalise the cur-
riculum to produce globally aware students, able to work outside Australia
and also to deal with transnational and international matters at home. Both
are valid. Chief Justice French observed that although an international dimen-
sion is desirable, it is not equally pervasive in all areas of legal practice. ‘Rural,
regional and remote legal services, which he felt faced ‘something of a crisis
in Australia at the moment’ and ‘are unlikely to rank international legal issues

158 Kirby (n 30) 237.
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particularly highly.’5® Not surprisingly, rural cQu offers online distance legal
education with a distinctly domestic focus in its elective choices,'6? whilst cos-
mopolitan U Syd has an international outlook reflecting its aim for students to
‘gain international experience and transfer the skills and knowledge they learn
at the University of Sydney into an international career’!6! Both reflect that
today ‘a one size fits all model is not appropriate’162

Although the importance of internationalisation of legal education is
accepted by the government, many academics, the judiciary and a range of
employer stakeholders, its implementation has been inconsistent. Wolski con-
cluded that ‘to date our scorecard on internationalising the curriculum not
g00d’163 Lo ponders whether this could in part be attributed to legal ethno-
centrism which makes Australians proud of their existing system,'6* which
when coupled with conservatism within the profession generally leads to com-
placency and resistance to innovation and progress.'6> Another explanation
is that the majority of Australian academics specialise in domestic law and
may lack interest and expertise in international, comparative or foreign law.166
Course coordinators may be reluctant to make room for international mate-
rial given that the core domestic law courses are already ‘brimming over with
content’ they consider essential.'6? One reason given for the content-laden
curriculum is that the Priestly Eleven takes up too many teaching hours. Yet,
its core knowledge areas are not so prescriptive of domestic content as to pre-
vent the incorporation of international and comparative dimensions. Justice
French opined that it was difficult to think of any law subject which could not

159 French (n8).

160 In addition to the Priestley Eleven, cQU requires students to undertake a compulsory
course on Jurisprudence plus five elective courses which, except for International Law
and Human Rights, have a distinct domestic focus, such as Family, Conveyancing, Suc-
cession, Australian Employment, Revenue, Commercial laws, Advanced Statutory
Interpretation, Drafting, and Alternative Dispute Resolution; see ‘cQu Handbook —
CG98 Bachelor of Laws’ (cQ University, 2016) <https://handbook.cqu.edu.au/programs/
index?programCode=CGg8> accessed 10 August 2016.

161 ‘Sydney Law School’ (The University of Sydney, 2016) <http://sydney.edu.au/law/> accessed
10 August 2016.

162  French (n8).

163  Wolski (nu5) 89.

164 Lo (n42)34.

165 Ibid 35.

166  Ibid 31.

167  Wolski (nu5) 71.
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accommodate such dimensions,'®® and course designers can effectively use
international and comparative components not only to expose students to dif-
ferent ways of thinking about law and legal problems but also to enhance stu-
dents’ understanding of domestic law!6® through the comparative analytical
method.

Chen found that ‘law schools are largely free to pursue their internation-
alisation efforts within the general regulatory framework of legal education
in Australia."”? For many, this is the right path in an era when global law firms
and an increasingly globalised legal market are the new norms. Whilst this
is tempered with the reality that ‘not all law graduates are going to become
high flying providers of global legal services)!”! there are few areas of domestic
law, as Chief Justice Robert French Ac has noted, which do not ‘intersect with
international laws and the laws of other countries’172 For this reason alone,
international and comparative law perspectives should, and will, continue to
grow in Australia.

168 French (n8).

169 Ibid.

170 Jianfu Chen, ‘What Does Internationalisation of Legal Education Mean in Australian Law
Schools? (Paper presented at the 4th Sino-Australian Law Deans’ meeting, Zhejiang Uni-
versity Guanghua Law School, Hangzhou, China, 28—29 September 2014).

171 French (n10).

172 Ibid.



CHAPTER 4

The Rhetoric of Corruption and The Law School
Curriculum: Why Aren’t Law Schools Teaching

About Corruption?
Helena Whalen-Bridge!
A Introduction

Corruption is a long-standing problem in the global economy. Corruption
reduces economic growth and private investment, and it limits well-being
through depressed per capita income, increased child mortality, and illiteracy.?
One method of addressing the issues raised by corruption would be to teach
students about the subject. This approach was advocated in the 2014 Poznan
Declaration, a ‘formal statement aimed at mainstreaming ethics and anti-
corruption in higher education’® which was endorsed by 68 universities in an
assembly in Poznan, Poland, as well as the World Academy of Art and Science
and the World University Consortium.# The United Nations Office of Drugs
and Crime (UNODC) has also focused on teaching about corruption in higher
education, and it identified anti-corruption education in a variety of post-
secondary institutions as a primary tool.? It seems apparent that law students
should be included in this list, given a lawyer’s advisory role in the transactions

1 The author would like to thank Professor John Hatchard, Barrister and Professor of Law
at the Buckingham Law School, for his scholarship and for his presentation at the 2015
Commonwealth Legal Education Conference, Glasgow Caledonian University, Scotland,
which discussed ideas that led to this chapter. The author is also indebted to Olga Shepeleva,
and to Olga Shepeleva and Asmik Novikova for their work on legal education in Russia (see
below, Part E).

2 See Sharon Eicher, Corruption in International Business: The Challenge of Cultural and Legal
Diversity (Ashgate Publications 2009) 11-12, and the references cited.

3 Alice Johansson, ‘The Poznan declaration featured in Times Higher Education and University
World News’ (Quality of Government Institute, University of Gothenburg, 13 November 2014)
<http://qog.pol.gu.se/news/news-detail//the-poznan-declaration-featured-in-times-higher
-education-and-university-world-news-.cidi246317> accessed 26 May 2017.

4 ‘Poznan Declaration’ (26 September 2014) <www.qog.pol.gu.se/digitalAssets/1497/1497769
_the-poznan-declaration.pdf> accessed 26 May 2017.

5 SeeegMargaret Suderman, ‘UVic Law Faculty News’ (2015) 73 The Advocate Vancouver 385.
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that underpin corruption, and yet, despite a UN project which generated ex-
tensive anti-corruption materials relevant to law students,® the issue remains
largely absent from the law curriculum, in Asia and elsewhere.

Defining corruption has been an ongoing challenge, one that almost every
published work on corruption has wrestled with.” In order to address the fail-
ure of law schools to teach law students about corruption, this chapter will not
review that lengthy discussion, and adopts the working definition that corrup-
tion involves situations where private gain prevails over the duty to serve other
interests.®

There are many reasons for the shape of the law curriculum in a given
country, but in view of the acknowledged status of corruption as a major is-
sue, particularly in a more globalised context for legal education,® why aren’t
law students taught about corruption? This chapter identifies the roles that
lawyers may play in corrupt transactions, and then reviews some possibilities
for teaching law students about corruption. In addition to considering how
the dynamics at work in legal education have impacted teaching options in
sample jurisdictions, this chapter considers some additional reasons for the
reluctance to train law students about corruption. This chapter explores how

6 See Anti-Corruption Academic Initiative (ACAD), ‘The ACAD Menu of Resources) ‘Defining
Corruption I and I1), ‘Sources of Anti-corruption Laws), ‘Roles and Obligations of Professions),
and three ‘Legal Advice and Counsel’ concentrations, namely ‘Anti-Corruption Laws’, ‘Enter-
prise Governance and Compliance’, and ‘Investigations and Litigation’; (United Nations Office
on Drugs and Crime, 2014) <www.track.unodc.org/Education/Pages/ACAD.aspx> accessed
26 May 2017.

7 Eicher (nz2)2.

8 Ibrahim FI Shihata, ‘Corruption: A General Review with an Emphasis on the Role of the
World Bank’ (1997) 5 Journal of Financial Crime 14.

9 In this collection see Chapters 5 (at 103) and 6 (at 126), see also Marium Jabyn and Rogena
Sterling, ‘Better Lawyers, Better Justice: Introducing Clinical Legal Education in Maldives’ in
Shuvro Prosun Sarker (ed), Clinical Legal Education in Asia: Accessing Justice for the Under-
privileged (Palgrave Macmillan 2015) 20—21; Shuvro Prosun Sarker, ‘Empowering the Under-
privileged: The Social Justice Mission for Clinical Legal Education in India’ in Shuvro Prosun
Sarker (ed), Clinical Legal Education in Asia: Accessing Justice for the Underprivileged (Pal-
grave Macmillan 2015) 182-183. However, references to the issue of corruption are rare even
in discussions of globalised legal education; see eg the compilation of 19 national reports
attached to the 2014 Vienna Congress of the International Academy of Comparative Law in
Christophe Jamin and William van Caenegem, The Internationalisation of Legal Education
(Springer International Publishing Switzerland 2016) 315, 317, which mentions corruption
twice in the chapter on Uruguay, but not in connection with a law degree. See also Christo-
pher Gane and Robin Hui Huang, Legal Education in the Global Context: Opportunities and
Challenges (Ashgate 2016) 129, where the index references the Singapore Prevention of Cor-
ruption Act.
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corruption is understood, not in terms of legal definitions, but in the rhetoric
functioning in the public sphere and the legal academy. This chapter considers
how this rhetoric could lead to the conclusion that corruption is not a suf-
ficiently serious issue — or that it is so overwhelming that not much can be
done. This chapter argues that a country-specific rhetoric regarding corruption
has been constructed through the widespread use of corruption indexes. The
indexes, discussed in Section D below, support the understanding that coun-
tries with developed economies are non-corrupt, despite the involvement of
companies in those countries with corrupt payments in cross-border cases. If
a country does not view itself as corrupt, then corruption is not sufficiently
serious to warrant inclusion in the curriculum. In contrast, in countries with
higher perceived levels of corruption, teachers may acknowledge the problem-
atic environment students will enter, but feel unable to discuss effective op-
tions. Examining how rhetoric may affect the perception of corruption as an
issue in different contexts, and reflecting on how sample jurisdictions in Asia
have responded to the challenges, should encourage discussion of a seemingly
intractable issue.

B Lawyers and Corruption

Lawyers are not necessarily the prime movers in corrupt transactions, but
they merit study, in part because they help define and interpret law, thereby
exploiting its indeterminacy.!® The fundamental connection between lawyers
and the law suggests that corruption is more than just an important social is-
sue; it is a perversion of law. In keeping with their general obligation to assist
clients with legal compliance, corporate lawyers have an obligation to advise
clients about anti-corruption law and point out the dangers of acting without
risk assessment and anti-corruption programmes.!! Unwittingly or otherwise,
lawyers may also play a supporting role in corrupt transactions,'? particularly
as intermediaries.

10  Monique Nuijten and Gerhard Anders, ‘Corruption and the Secret of Law: An Introduc-
tion’ in Monique Nuijten and Gerhard Anders (eds), Corruption and the Secret of Law: A
Legal Anthropological Perspective (Ashgate 2007) 14.

11 Suderman (n5) 387.

12 See eg Arnold Tsunga and Don Deya, ‘Lawyers and Corruption: A View of East and South
Africa’ in Transparency International, Global Corruption Report 2007 (Cambridge Univer-
sity Press 2007) 92—95; Barry Rider, Corruption: The Enemy Within (Kluwer Law Interna-
tional 1997) 78-81.
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The oEcD Typologies on the Role of Intermediaries in International Busi-
ness Transactions defines an intermediary as a person who is put in contact
with or in between two or more trading parties.!® In the business context, an
intermediary is frequently understood as a conduit for goods or services.!* In
international business transactions, local intermediaries assist companies to
navigate approval and licencing processes as well as cultural differences, but
they also carry the potential for illegal payments.

Intermediaries are relevant to lawyers in two ways: lawyers use intermediar-
ies themselves to assist with business transactions, and they are asked to be
intermediaries.)> An International Bar Association survey on corruption and
the legal profession stated that

[a] common international corruption scenario ... involves a company ap-
proaching a law firm or lawyer to act as agent or middleman in a corrupt
transaction that crosses borders in some manner and which directly or
indirectly involves government officials. This corruption may take the
form of bribery, facilitation payments, fraud, money laundering, among
other potentially criminal conduct.!6

Lawyers are one of the preferred intermediaries in money laundering and
facilitation transactions, not only because of their ability to set up corpora-
tions, trusts and partnerships, but also because the attorney-client privilege
can potentially be used to protect otherwise discoverable evidence. Lawyers’
expertise therefore makes them potential partners in corruption,'” but it also
qualifies them as potential actors against corruption. As Kindra Mohr notes,

13 ‘Typologies on the Role of Intermediaries in International Business Transactions’ (Final
Report of the Working Group on Bribery In International Business Transactions) 5,
para 7 (OECD, 2009) <www.oecd.org/investment/anti-bribery/anti-briberyconvention/
43879503.pdf> accessed 10 June 2017.

14 Ibid.

15 International Bar Association, ‘Roles and Obligations of the Legal Profession’ 8 (United
Nations Office on Drugs and Crime, 2014) <www.track.unodc.org/Academia/Pages/Topics/
RolesAndObligations.aspx> accessed 10 June 2017.

16 ‘Risks and threats of corruption and the legal profession: Survey 2010’ (International Bar As-
sociation 2010) 8 (n 2).

17  See eg ‘Report: Lowering the Bar’ (Global Witness, January 2016) <www.globalwitness.org/
en/reports/loweringthebar/> accessed 26 May 2017, with accompanying videos on the
same website at <www.globalwitness.org/en/reports/undercover-new-york-full-length
-videos/> accessed 26 May 2017; Rupert Neate, ‘Undercover film shows how lawyers
could ease flow of “grey money” into US’ The Guardian (London, 1 February 2016) <www
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[l]lawyers ... have tremendous influence over their clients’ conduct,
whether in the public or private sector, and they have the ability to en-
courage a client to conduct transactions in an ethical manner. In this
way, the legal profession is a crucial resource to help deter and combat
public — private corruption. On the other hand, lawyers can advise their
clients in ways that will allow them to circumvent anticorruption laws
and regulations.!8

In addition to their role as legal advisors, law graduates take up positions as

public servants and elected officials. As noted by Mark Levin regarding Japan:

Graduates of Japanese law schools are destined to become Japan’s gov-
ernment, business, and social leaders. How those persons will weigh the
moral challenges of their time will create the base for the next genera-
tion’s social order.’®

Legal training and influence is therefore significant in both the public and pri-

vate sectors.20

Lawyers potentially play a role in corrupt transactions, but are they knowl-

edgeable about the risks and the applicable law? In April 2010, the International
Bar Association (IBA), in cooperation with the Organisation for Econom-
ic Co-operation and Development (0OECD) and the uNoDc, launched the
Anti-Corruption Strategy for the Legal Profession, a project focusing on the role

18

19

20

.theguardian.com/us-news/2016/jan/31/lawyers-grey-money-undercover-video-african
-minister> accessed 26 May 2017; on Australia, see Nick McKenzie, Richard Baker and
John Garnaut, ‘Top lawyers caught in undercover sting; police urged to investigate’ (The
Sydney Morning Herald, 24 June 2015) <www.smh.com.au/national/top-lawyers-caught
-in-undercover-sting-police-urged-to-investigate-20150623-ghvbtx.html>  accessed 26
May 2017.

Kindra Mohr, ‘Have You Looked at the Model Rules Lately? Your Ethical Role in the Global
Anticorruption Movement’ (2013) 42 International Law News <www.americanbar.org/
publications/international law_news/2013/winter/have_you_looked_the_model_rules
_lately_your_ethical_role_the_global_anticorruption_movement.html> accessed 26 May
2017.

Mark Levin, ‘Legal Education for the Next Generation: Ideas from America’ (2000) 3 Asian-
Pacific Law and Policy Journal 3 <http://blog.hawaii.edu/aplpj/files/2011/11/APLP]_o1.1
_levin.pdf> accessed 26 May 2017.

Suderman (n 5) 385.
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lawyers play in fighting corruption in international business transactions.?!
The Anti-Corruption Strategy came about in part due to a shift in the focus of
anti-corruption law and policy that emphasised the role of intermediaries, in-
cluding lawyers, in international business transactions.?2 The Anti-Corruption
Strategy has produced research indicating that lawyers are relatively ignorant
of anti-corruption law. Despite the system of national and international laws,
‘many lawyers remain unaware of the implications of this international anti-
corruption regulatory framework on both their legal practice and on the legal
profession.?3 This is the case despite significant numbers of lawyers reporting
involvement with suspicious transactions. In a 2010 1BA survey of 642 profes-
sionals from 95 jurisdictions,?* more than a fifth of respondents said they have
or may have been approached to act as an agent or middleman in a transac-
tion that could reasonably be suspected to involve international corruption,
and nearly a third of respondents said that a legal professional they know has
been involved in international corruption offences.?> Nearly 30 per cent of re-
spondents said they had lost business to corrupt law firms or individuals who
engaged in international bribery and corruption,?6 which suggests that even
though lawyers do not necessarily engage in corrupt behaviour, they regularly
encounter it.

According to the 2010 1BA survey, younger respondents (aged 20 to 30 years)
were generally less aware of international anti-corruption laws and national
legislation than older respondents.?” To the extent that post-graduate profes-
sional training is understood to address the subject of corruption,?® the 2010
IBA survey suggests that the effectiveness of these programmes should be ex-
amined. Bar associations and law firms were also reported as not addressing
the issue very effectively.2® Given this level of training in other contexts, and
the educational mission of universities, the lack of education regarding cor-
ruption in law schools needs to be explained.

21 ‘Survey 2010’ (n16) 6.

22 Anti-corruption compliance and the legal profession: The client perspective’ (International
Bar Association 2013) 4.

23 ‘Survey 2010’ (n16) 6.

24  Ibid 8.

25  Ibid 6.

26  Ibid.

27 Ibid 6, 25.

28  See Section C(2), below.
29  ‘Survey 2010’ (n16) 24.
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C Sparse Teaching of Legal Ethics, Even Less Teaching
about Corruption

1 Legal Ethics Courses in the Law Degree

One method of addressing the issue of corruption would be to sensitize law
students to the challenges they may encounter. In places where corruption
is present in the legal education sector, as noted in the example provided
by authors Li, Li and Hu,3° teaching about it in the law degree presents ad-
ditional challenges, but its inclusion may be even more important in that
context.

The issue of corruption could be inserted into different courses currently in
many law degrees, such as corporate law or corporate social responsibility.3!
One logical site in the law degree course for teaching about corruption is legal
ethics and professional responsibility, but the difficulty here is that relatively
few jurisdictions require students to study professional obligations in their law
degree.32 Information regarding components of the law degree worldwide is
not comprehensive, but Maughan and Marhag cite research in jurisdictions
such as Japan, Vietnam and Kuwait, where there was no requirement to address
legal ethics training.33 In a presentation at the Institute for Teaching Ethics and
Professionalism (NIFTEP) in the summer of 2012, Fernando Dias Simées of the
University of Macau Faculty of Law noted that law schools in Macau usually
say their role is to graduate jurists, not to create lawyers or judges, and that
legal ethics is not taken very seriously.3* A number of authors in this collec-
tion (see, for example Chapters 10, 12, 13, and 14) note that law degrees in their
jurisdictions retain a theoretical orientation.

30  See Chapter 11, at 273.

31 See Adefolake O Adeyeye, Corporate Social Responsibility of Multinational Corporations
in Developing Countries: Perspectives on Anti-Corruption (Cambridge University Press
2012).

32 See Helena Whalen-Bridge, ‘The Lost Narrative: The Connection between Legal Narra-
tive and Legal Ethics’ (2010) 7 Journal of the Association of Legal Writing Directors 229,
239-241.

33  Nigel Duncan, ‘Addressing Emotions in Preparing Ethical Lawyers’ in Paul Maharg and
Caroline Maughan (eds), Affect and legal education: emotion in learning and teaching the
law (Ashgate, 2011) 258.

34  Fernando Dias Simdes, ‘Teaching Legal Ethics in Macau’ (Institute for Teaching Ethics and
Professionalism (NIFTEP), 2012) <www.academia.edu/1787426/Teaching Legal_Ethics_in
_Macau> accessed 26 May 2017.
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The Us has one of the most entrenched professional responsibility teach-
ing requirements, with law faculties required by the American Bar Association
accreditation standards to teach students professional and ethical responsibil-
ities since the Watergate scandal in 1972.3% The ABA standards currently require
that law schools establish a number of learning outcomes, including Standard
302(c): ‘the [e]xercise of proper professional and ethical responsibilities to cli-
ents and the legal system.’36

Law schools have the discretion to determine what content to teach. A 1994
survey of professional legal education in Us law schools noted that 95% of
respondent law schools had a required course in professional responsibility,3”
although many courses focused on black letter rules of professional
obligations,38 in part because students need to pass a standardised examina-
tion as part of their bar examination, the Multistate Professional Responsibil-
ity Examination.3?

The ABA Model Rules of Professional Conduct, a model code upon which
most state codes are based, admonishes lawyers not to engage in crime
or fraud,*® but does not expressly address corruption although the Model
Rules apparently apply to such cases*! A 2009 survey of Us legal ethics

35  Laurel Terry, ‘A Survey of Legal Ethics Education in Law Schools’ in SK Majumdar (eds),
Ethics in Academia (Pennsylvania Academy of Science 2000) 65.

36 American Bar Association, ‘2014—2015 Chapter 3 of ABA Standards and Rules of Procedure
for Approval of Law Schools’ (ABA, 2014) 15 <www.americanbar.org/content/dam/aba/
publications/misc/legal_education/Standards/2014_2015_aba_standards_chapters.auth
checkdam.pdf> accessed 26 May 2017.

37  Terry (n35) 66-67.

38  Ibid 69.

39  See Christine Mary Venter, ‘Encouraging Personal Responsibility-An Alternative Ap-
proach to Teaching Legal Ethics’ (1996) 58 Law and Contemporary Problems 287, 288.

40  See ‘Rule 8.4: Misconduct’ (American Bar Association, 2017) <www.americanbar.org/
groups/professional_responsibility/publications/model_rules_of_professional_conduct/
rule_8_4_misconduct.html> accessed 26 May 2017. Rule 8.4 states in part that “It is profes-
sional misconduct for a lawyer to: ...(b) commit a criminal act that reflects adversely on
the lawyer’s honesty, trustworthiness or fitness as a lawyer in other respects; (c) engage in
conduct involving dishonesty, fraud, deceit or misrepresentation”.

41 Mohr (n18). See also Juscelino F Colares, ‘The Evolving Domestic and International Law
Against Foreign Corruption: Some New and Old Dilemmas Facing the International
Lawyer’ (2006) 5 Washington University Global Studies Law Review 1, 22, who writes that
the incentives for going forward with a highly profitable transaction can put enormous
pressure on US lawyers to provide ‘an unqualified legal opinion that a particular course
of action will not lead to violations, despite the ethical caveat that “[a] lawyer shall not
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courses indicates that while some courses teach law students about the
Sarbanes-Oxley and securities laws, no course teaches law students about cor-
ruption.*? Another indication of the scope of professional obligations teach-
ing would be the Center for Computer-Assisted Legal Instruction (CALI),
a non-profit consortium of mostly Us law schools that conducts research
in computer-based legal education and provides online modules for law
schools.*3 cALI offers modules on Professional Responsibility, but none of its
courses addresses corruption.*

In Canada, the Federation of Law Societies of Canada established a Uniform
National Requirement that graduates of Canadian common law programs
must meet to enter law society admission programs starting from 2015.4% The
National Requirement includes Competency Requirements in ethics and pro-
fessionalism, including the fiduciary nature of the lawyer’s relationship with
the client, conflicts of interest, and confidentiality, but it does not address
corruption.*® In a survey of law schools in 2009, prior to implementation of
the National Requirement, it was reported that 11 of the 16 law schools had a
compulsory course in legal ethics, though with various descriptions.*” Simi-
larly, in Australia, law schools offer a law course that satisfies the academic
requirements for admission to practice, the so-called ‘Priestley 11, contained

counsel a client to engage, or assist a client, in conduct that the lawyer knows is criminal
or fraudulent ...”.

42 Andrew M Perlman, Margaret Raymond and Laurel S Terry, ‘A Survey of Professional Re-
sponsibility Courses at American Law Schools in 2009’ 4-6 (Legal Ethics Forum) <www
Jegalethicsforum.com/files/pr-survey-results-final.pdf> accessed 26 May 2017.

43  ‘Center for Computer-Assisted Legal Instruction’ (cALI, 2013) <www.cali.org> accessed 26
May 2017.

44  ‘Lessons, Professional Responsibility’ (Center for Computer-Assisted Legal Instruction, 2013)
<www.cali.org/category/zl-3l-upper-level-lesson-topics/professional-responsibility >
and <www.cali.org/content/lessons-subject-outline-professional-responsibility> both
accessed 26 May 2017.

45  ‘National Initiatives, Canadian Law School Programs’ (Federation of Law Societies) <http://
flsc.ca/national-initiatives/> accessed 26 May 2017.

46  ‘National Requirement, B(2), Ethics and Professionalism’ (Federation of Law Societies)
<http://docs.flsc.ca/National-Requirement-ENG.pdf> accessed 26 May 2017.

47 Federation of Law Societies of Canada, ‘Final Report of the Task Force on the Canadian
Common Law Degree’ 32 (FLSC, 2009) <http://flsc.ca/wp-content/uploads/2014/10/
admission8.pdf> accessed 26 May 2017, citing W. Brent Cotter and Eden Maher, ‘Legal
Ethics Instruction in Canadian Law Schools: Laying the Foundation for Lifelong Learning
in Professionalism’ (20 February 2009, publication pending).
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in the Uniform Admission Rules.#® The authors of Chapter 3 assert that the
inculcation of ethics and values is considered part of the core curriculum,*°
but courses in this area, on the whole, do not address corruption.

In Asia, Japan offers two types of law degrees. As of 2008, there were nearly
100 undergraduate law faculties, with approximately 200,000 students.>® How-
ever, these undergraduate law faculties have never been considered part of the
process of educating future lawyers,%! and have functioned in post-war Japan as
general education programs to produce a workforce in business, government,
and other walks of life.52 The majority of these students did not plan to be law-
yers, and the programmes were not designed to prepare students to be practic-
ing attorneys.5® Although law professors in these programmes share a general,
common understanding of the curriculum, there is no defined curriculum for
undergraduate programs.>* Students take a variety of courses,? and there is
no indication that legal ethics plays a role in these programmes. Reforms in
the 2000s produced a number of changes, including new graduate programs,
or law schools, to train future lawyers.6 As Kozuka notes in Chapter 7, one of
the educational goals at the new postgraduate law schools was responsibility
and ethics as professional lawyers,57 and these law schools were subject to cur-
riculum requirements, which included legal ethics.5® However, Japan is widely
known for its very small number of attorneys (bengoshi),>® maintained in part

48  Council of Australian Law Deans, ‘A Catalogue of the Teaching of Legal Ethics, Profes-
sional Responsibility, etc. in Australian Law Courses’ (cALD, November 2008) 1 <www
.cald.asn.au/docs/4.1ethics.pdf> accessed 26 May 2017.

49  Chapter 3, at 65-66 (on ethics in legal clinics) and 66 (on pro bono activities). On joint
student pro bono activities in Thailand and Singapore, see Chapter 13, at 316.

50  Setsuo Miyazawa, Kay-Wah Chan, and Ilhyung Lee, ‘The Reform of Legal Education in
East Asia’ (2008) 4 Annual Review of Law and Social Science 333, 340.

51  See Miyazawa Setsuo and Otsuka Hiroshi, ‘Legal Education and the Reproduction of the
Elite in Japan’ (2000) 1 Asian Pacific Law Policy Journal 1.

52  Miyazawa, Chan and Lee (n 50) 340.

53  Hisashi Aizawa, Japanese Legal Education in Transition’ (2006) 24 Wisconsin Interna-
tional Law Journal 131, 133.

54  Ibid138.

55  Masako Kamiya, ‘Structural and Institutional Arrangements of Legal Education: Japan’
(2006) 24 Wisconsin International Law Journal 153, 154-155.

56  Miyazawa, Chan and Lee (n 50) 339—340; Kay-Wah Chan, ‘The Emergence of Large Law
Firms in Japan: Impact on Legal Professional Ethics’ (2008) 11 Legal Ethics 154, 166.

57  See Chapter 7, at158.

58  Kamiya (n 55) 165 and 194.

59  Kay-Wah Chan, Justice System Reform and Legal Ethics in Japan’ (2011) 14 Legal Ethics 73.
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by a low passing rate for the bar. Because the passing rate has not increased
from the reforms as anticipated, students in these programmes appear to be
emphasising subjects examinable in the bar examination to the detriment of
other courses,®° including legal ethics.®! Upon passing the bar examination,
candidates then attend the Legal Training and Research Institute (LTRI), a
sub-division of the Supreme Court, which includes coursework and appren-
ticeships.®2 The English language description of the LTRI programme empha-
sises ‘high ethical standards and professionalism’ which creates an approach
in which ‘legal ethics is regarded as one of the priority subjects in the training
of legal apprentices’,®? although it is not clear how that teaching is conducted.
There are no references on the official LTRI website to training regarding cor-
ruption, money-laundering, or anti-terrorism.

In Singapore, the Singapore Management University’s School of Law
provides an interesting exception to the general lack of instruction about
corruption in the course of a law degree. As part of SMU’s general university
requirements, LLB students are required to take a course entitled ‘Ethics and
Social Responsibility.64 Students in smuU’s graduate law degree, the jD, are
also required to take the Ethics and Social Responsibility course.> Course out-
lines do not state that corruption or bribery is a required element, but syllabi
generated by law professors include the issue.%¢ As described in the Academic
Year 2016—17 course description:

60  Shigenori Matsui, ‘Turbulence Ahead: The Future of Law Schools in Japan’ (2012) 62 Jour-
nal of Legal Education 3, 28; Chan(n 56) 168; Miyazawa, Chan and Lee (n 50) 348.

61 A bar examination has obvious relevance in ensuring that practitioners meet basic stan-
dards, but when it is perceived as unduly restrictive the impact on education is poten-
tially quite negative (see Chapter 7).

62  Aizawa (n 53) 146.

63  ‘The Legal Training and Research Institute of Japan’ (Supreme Court of Japan, 2017) <www
.courts.go.jp/english/institute_o1/institute/index.html> accessed 26 May 2017.

64  ThesMmu School of Law includes three courses in this category of University Core Courses:
Business, Government & Society; Ethics & Social Responsibility; and Leadership & Team
Building; see sMu School of Law, ‘Curriculum’ (Singapore Management University, 2017)
<http://law.smu.edu.sg/programmes/bachelor-laws/why-smu-law/rigorous-challenging
-curriculum/overview> accessed 26 May 2017.

65  sMU School of Law, J.D. Programme Brochure’ (Singapore Management University, 2017)
<https://law.smu.edu.sg/sites/law.smu.edu.sg/files/law/pdf/JD/SMU-Law-Brochure%20
2016%20%28FA-revised%z29.pdf> accessed 26 May 2017.

66  See eg Eugene K B Tan, ‘LGST oo1: Ethics and Social Responsibility Course Outline, Ay
2009-10, 4 (Singapore Management University, 2009) <https://inet.smu.edu.sg/sites/
courses/Documents/Outlines/UGRD/0920/LGSToo1_EugeneTan.pdf> accessed 26 May
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The objective of the Course is to raise the awareness of students with
regard to the multi-faceted ethical and social responsibility issues
faced by businesses and corporate executives, whether individuals or
organisations. The initial part of the Course will focus on critiquing vari-
ous ethical and social theories developed by philosophers, economists,
sociologists, management theorists and others. Both Western and non-
Western theories will be examined. The Course also aims at developing
the moral reasoning skills of students and applying them to the specific
problems and dilemmas faced by individuals and organisations in the
business and corporate world.5”

As a course that all students are required to take regardless of their field of

study,®® Ethics and Social Responsibility is intended to be an introduction to

business ethics generally, not a course in legal ethics. In an address by smu
President Arnoud De Meyer, the President noted that:

67

68

2017; Elgin Tay, ‘LGST oo1: Ethics and Social Responsibility Course Outline, AY 2012-13,
Class 12’ (Singapore Management University, 2012) <https:/ /inet.smu.edu.sg/sites/courses/
Documents/Outlines/UGRD/1210/LGSToo1_ElginTay.pdf> accessed 26 May 2017; Gary
Chan, ‘LAWoo1 Ethics and Social Responsibility Course Outline, Topic 4’ (copy on file
with author); David N Smith, ‘LAw oo1 Ethics and Social Responsibility Course Outline,
AY 2014-15" 4—5 (Singapore Management University, 2014) <https://inet.smu.edu.sg/sites/
courses/Documents/Outlines/UGRD/1410/LAWoo1_DavidSmith.pdf> accessed 26 May
2017; S Chandra Mohan, ‘LAW ooy, Ethics and Social Responsibility Course Outline, AY
2014-15, 4 (Singapore Management University, 2014) <https://inet.smu.edu.sg/sites/
courses/Documents/Outlines/UGRD/1420/LAWoo1_ChandraMohan_vz.pdf>  accessed
26 May 2017; Ang Su-Lin, ‘LGST oo1 Course Outline, AY 2014-15, Class 7’ (Singapore Man-
agement University, 2014) <https://inet.smu.edu.sg/sites/courses/Documents/Outlines/
UGRD/1410/LGSToo01_AngSuLin.pdf> accessed 26 May 2017; Andrew White, ‘LGST oo1
Ethics and Social Responsibility Course Outline, AY 201415, Class 10’ (Singapore Man-
agement University, 2014) <https://inet.smu.edu.sg/sites/courses/Documents/Outlines/
UGRD/1420/LGSToo1_AndrewWhite.pdf> accessed 26 May 2017; Tamera A Fillinger, ‘LGST
oo1 Ethics and Social Responsibility Course Outline, AY 201516, Class 9’ (Singapore Man-
agement University, 2015) <https://inet.smu.edu.sg/sites/courses/Documents/Outlines/
UGRD/1510/LGSToo1_TameraFillinger.pdf> accessed 26 May 2017.

SMU, ‘LGST oo1 — Ethics and Social Responsibility — Course Detail’ (Singapore Manage-
ment University, 2017) <http://eservices.smu.edu.sg/psp/ps/EMPLOYEE/HRMS/c/SIS_
CR.SIS_CLASS_SEARCH.GBL> accessed 31 May 2017.

Rathna N Koman and Helena Whalen-Bridge, ‘Clinical legal education in Singapore’ in
Shuvro Prosun Sarker (ed), Clinical Legal Education in Asia: Accessing Justice for the Under-
privileged (Palgrave Macmillan 2015) 140.
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Universities must develop young minds with a strong sense of business
ethics, and an appreciation that not all deals should be about maximising
profit. At the Singapore Management University, every single one of our
students, regardless of their field of study, is required to take a course in
‘Ethics and Social Responsibility’.69

In its course listings, the School of Law distinguishes between University re-
quirements such as the Ethics and Social Responsibility course, and Law Core
Courses, which include typical offerings such as contact, torts, and criminal
law.7® Law students therefore take a general course in ethics as part of the uni-
versity’s mission to teach about business ethics, which explains the inclusion
of topics on corruption. Students at SMU are exposed to the issue of commer-
cial corruption, but it is not clear that the course makes the connection be-
tween corruption and the role of lawyers.

For faculties that teach a stand-alone ethics course, the sMu model offers
an approach that, with slight modifications, would help to bring home the
role that lawyers play in either allowing or discouraging corruption. The sMU
model would however be a hard sell at faculties that do not already require law
students to take a course in ethics. Such a course may also fail to adequately
serve a jurisdiction with higher perceived levels of internal corruption. As
noted in Chapter 14, corruption and criminal justice routinely capture head-
lines in Indonesia, and law graduates currently avoid employment with the
judiciary or the prosecutor’s office partly because of concerns regarding cor-
ruption.” This context has prompted a completely different approach which
focuses directly on corruption. The us Agency for International Development
(usaID) established the first anti-corruption legal clinics at Indonesian law
faculties.” The Indonesian Network for Clinical Education (INCLE), a national

69  Arnoud de Meyer, ‘Welcome Address by sMu President Professor Arnoud de Meyer
At MOA signing between SMU SKBI and Securities Investors Association (Singapore)’
(s1as) <http://sias.org.sg/index.php?view=article&id=401%3Awelcome-address-by-smu
-president-professor-arnoud-de-meyer-at-moa-signing-between-smu-skbi-and-securities
-investors-association-singapore&option=com_content&lang=en> accessed 26 May 2017.

70  sMU School of Law, ‘Programmes, Bachelor of Laws, Curriculum’ (Singapore Management
University)  <http://law.smu.edu.sg/programmes/bachelor-laws/why-smu-law/rigorous
-challenging-curriculum/overview> accessed 26 May 2017.

71 See Chapter 14, at 324.

72 USAID, ‘Democracy, Rights and Governance’ (USAID) <www.usaid.gov/indonesia/

democracy-human-rights-and-governance> accessed 26 May 2017.
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network launched in 2015 to develop clinical legal education in Indonesia,”®
now lists seven law faculties with legal clinics, five of which have anti-
corruption clinics.”* In a parallel development, the World Justice Project
(wJP), a non-governmental organisation that works to advance the rule of
law, announced in May 2015 that it would provide seed grants to pilot projects
addressing the rule of law in Indonesia, including projects on judicial cor-
ruption.”® One grant focused on monitoring judicial corruption in Indonesia’s
three largest cities — Jakarta, Bandung, and Surabaya — by partnering with sev-
eral Indonesian law schools that operate a network of legal clinics.”® Planned
for the period 1 June 1 2015 to 1 June 1 2016, the project proposed four main
activities:

1. Developing a judicial corruption monitoring manual for legal clinics, to
be disseminated to civil society organizations and legal clinics, with an
electronic version to be made available online;

2. Training legal clinics to handle reports of judicial corruption, with each
participating clinic to receive 6 judicial corruption cases for analysis and
review by the Judicial Commission and Anti-Corruption Commission;

3. Creation of a street law program, using the manual to educate local com-
munities about judicial corruption; and

4. Developing an online complaint mechanism and hotline for confiden-
tially reporting instances of judicial corruption, with the legal clinics
working with the Witness Protection Agency to develop the website and
hotline in order to ensure that these services protect whistle-blowers’
confidentiality.””

Both the Indonesian anti-corruption legal clinics and smMu’s business eth-
ics course in Singapore offer intriguing possibilities about how to teach law

73 Indonesian Network for Clinical Legal Education, <http://incle.org/#> accessed 26 May
2017.

74  Ibid.

75  World Justice Project, ‘Advancing Justice in Indonesia: wjP Announces Five New Grants’
(wjPp, 27 May =2015) <http://worldjusticeproject.org/blog/advancing-justice-indonesia
-wjp-announces-five-new-grants> accessed 26 May 2017.

76  World Justice Project, Judicial Corruption Monitoring in Indonesia through Legal Clin-
ics’ (wjyp) <http://worldjusticeproject.org/opportunity-fund/judicial-corruption-moni
toring-indonesia-through-legal-clinics> accessed 26 May 2017.

77 Ibid.
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students about corruption. At the moment, however, they are the exception
rather than the norm.”8

2 Professional Preparation Courses
In jurisdictions that separate academic from professional or vocational train-
ing, professional obligations may be included in a post-graduate, vocational
training phase. Nigel Duncan has argued that jurisdictions requiring a course
in legal ethics in the law degree do so in order to prepare students specifically
for legal practice, and that law schools which do not purport to do this do not
have a compulsory course in legal ethics.”® The Bar Association of England &
Wales and the Solicitors Regulation Authority only require professional ethics
during their vocational courses, and law degrees in Australia which are not
designed to prepare students for legal practice are not required to comply with
the ‘Priestley 11.80

The UK’s separation of academic and vocational training®! is the tem-
plate that some common law countries in Asia have followed. For example,
Hong Kong does not have a bar examination, and most applicants for ad-
mission complete the Postgraduate Certificate in Laws (PcLL).82 All three
law schools in Hong Kong offer this one-year program.83 Legal Ethics is not
a stand-alone course in the pcLL, but both the Bar Association and the Law
Society have set benchmarks that include ethical training.3* The pcLL offered

78  See also Ugljesa Ugi Zvekic, ‘Corruption in South Eastern Europe: Teaching Anti-
Corruption in The Region’ (United Nations Office on Drugs and Crime, Symposium of
the Anti — Corruption Academic (AcaD) Initiative, Moscow, 30—31 October 2015) 39-55,
49 <www.track.unodc.org/Education/Pages/ACAD.aspx> accessed 28 May 2017; noting
that anti-corruption teaching at the university level is sporadic in South-Eastern Europe,
although a few universities teach it in Romania, Greece, Bulgaria, Macedonia, and Serbia.

79  Duncan (n 33) 258.

80  Ibid. See also Chapter 3.

81 In the UK, see Solicitor’s Regulation Authority, ‘Legal Practice Course Outcomes
201’ (SRA, 20m) <wwwsra.org.uk/documents/students/lpc/LPC-Outcomes-Sept2o11
.pdf> accessed 26 May 2017.

82  Wilson Chow, ‘Adding Realism to Professional Legal Education at the University of Hong
Kong’ in Caroline Strevens, Richard Grimes & Edward Phillips (eds), Legal Education:
Simulation in Theory and Practice (Ashgate 2014) 231 (n 2).

83  Feng Lin, ‘Legal Education at a Turning Point: A Case Study of Hong Kong’ in Christophe
Jamin and William van Caenegem (eds), The Internationalisation of Legal Education
(Springer International Publishing 2016) 131, 145.

84  Ibid131,146.


http://www.track.unodc.org/Education/Pages/ACAD.aspx
http://www.sra.org.uk/documents/students/lpc/LPC-Outcomes-Sept2011.pdf
http://www.sra.org.uk/documents/students/lpc/LPC-Outcomes-Sept2011.pdf

THE RHETORIC OF CORRUPTION AND THE LAW SCHOOL CURRICULUM 87

by Hong Kong University includes ethics in its courses on Criminal Litiga-
tion, Trial Advocacy, Mediation in Chinese, and Professional Practice and
Management,5 and it uses a pervasive teaching method that includes ethics.%6
Authors Chow, Ng and Jen also note that legal ethics are addressed in part in
Simulated Client Interviews.8” In Singapore, all applicants for a Singapore
Practicing Certificate must take the Preparatory Course leading to Part B of the
Singapore Bar Examinations.88 This course requires students to take a stand-
alone module in Ethics and Professional Responsibility.8?

It is reasonable to assume that some jurisdictions with separate vocational
training would include instruction on corruption, money laundering, or anti-
terrorism legislation, but even here there is variation.?° This variation suggests
that while professional training courses are one avenue for teaching law stu-
dents about corruption, it is not a complete answer. Another difficulty in with-
holding instruction about corruption until the professional preparation stage
is the implicit message of devaluation it sends. In view of the increased scru-
tiny of lawyers’ involvement in corruption, and the suggestion that younger

85  Hong Kong University, ‘PCLL, Full-Time Mode: The pcLL Regulations and Syllabuses
(2015-16)" (HKU, 2015) <wwwlawhku.hk/syllabuses/PCLL%z202015_16.pdf> accessed
26 May 2017.

86  WWS Chow and F Tiba, ‘Too Many “What’s”, Too Few “How’s” (2013) 4 European Journal
of Law and Technology (n 50) <http://ejlt.org/article/view/183/281#_ednrefs0> accessed
26 May 2017.

87  See Chapter g, at198.

88  Singapore Institute of Legal Education, ‘Admission to the Singapore Bar’ (SILE) <www
sile.edu.sg/admission-to-the-singapore-bar> accessed 26 May 2017.

89  Singapore Institute of Legal Education, ‘Preparatory Course leading to Part B of the Singa-
pore Bar Examinations, Course Information, Subject (vi), Ethics & Professional Responsi-
bility’ (SILE) <www.sile.edu.sg/part-b> accessed 26 May 2017.

go  Compare eg the Singapore Institute of Legal Education, ‘2014 Syllabus (Indicative) for the
Foreign Practitioners Examination’ (SILE, 2013) <www.sile.edu.sg/pdf/FPE_Ethics_(2014_
Indicative).pdf> accessed 26 May 2017, which includes ‘prevention of money laundering
and funding of terrorist activities’ in the Ethics and Professional Responsibility course,
and the UK, where solicitors must complete the Legal Practice Course as part of their vo-
cational training (see Solicitors Regulation Authority, ‘Legal Practice Course’ (SRA, 2017)
<www.sra.org.uk/students/lpc.page> accessed 26 May 2017, and the ‘Legal Practice Course
Outcomes 2011’ (Version 2, September 2011) 7, which details the requirements for the legal
practice course including ‘Money Laundering and Financial Services within Professional
Conduct and Regulation’), with Hong Kong University’s 2015-16 PCLL Syllabus <www.law
.hku.hk/syllabuses/PCLL%202015_16.pdf> accessed 26 May 2017, which does not include
similar instruction.
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lawyers may not be knowledgeable about it, the question of why law students
are not taught about corruption remains.

3 Law School Teaching Materials and the Anti-Corruption
Academic Initiative

A perceived lack of teaching materials could explain the lacklustre interest in
teaching about corruption. Unlike some areas of professional obligations,?!
jurisdiction-specific teaching materials regarding lawyers and corruption are
not well-developed.?2 Training regarding corruption has been an accepted part
of overall anti-corruption efforts,®® and materials are available for tertiary edu-
cation generally,%4 but as Nicholls and others note, materials specifically geared
toward students of law have been lacking.%> The Anti-Corruption Academic
Initiative (ACAD) has attempted to address this need. ACAD is an academic
support tool launched in 2011 by the unobDc and supported by Northeastern
University (Usa), the Organisation for Economic Cooperation and Develop-
ment (OECD), and the International Bar Association (1BA).%¢ ACAD is a col-
laborative academic project which has produced detailed academic modules,

91 In the us — one of the larger markets for casebooks on professional obligations —
the publisher West Academic listed 73 textbooks in the category of ‘Professional
Resp/Ethics’ as of June 2017 (West Academic) <www.westacademic.com/Professors/
ProductSearchResults.aspx?searchtypeasstring=BROWSE-BY-ANY&tab=1&subject=167>
accessed 26 May 2017.

92 See eg Gary KY Chan and George TL Shenoy, Ethics and Social Responsibility: Asian and
Western Perspectives (McGraw-Hill Education (Asia) 2016) 273—320, which addresses cor-
ruption but does not highlight the role lawyers play.

93  See Colin Nicholls (eds), Corruption and Misuse of Public Office (2nd edition, OUP 2011)
695—696.

94  See Peter Hardi, Paul M Heywood, and Davide Torsello, Debates of Corruption and
Integrity: Perspectives from Europe and the Us (Palgrave Macmillan 2015) 1—2, which notes
the development, by the Central European University Business School’s Centre for Integ-
rity in Business and Government, of teaching materials on integrity and anti-corruption
focused on the regional needs of Eastern Europe and former Soviet Union bloc; the ma-
terials are geared toward leaders in different market, political and legal environments
and intended to teach critical thinking about corruption and integrity in order to prepare
students to meet risks and conduct businesses that are sustainable in the long term.

95  Nicholls (n 93) para 20.17.

96  ‘The Anti-Corruption Academic Initiative (ACAD): An Overview’ (United Nations Office
on Drugs and Crime) <www.track.unodc.org/Academia/Pages/ACADOverview.aspx> ac-
cessed 28 May 2017.
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case studies and reference materials, which are freely available on the internet
to universities and other academic institutions.%7

At the time this chapter was written, ACAD had developed extensive ma-
terials on 21 different topics, including approaches to defining corruption
and sources of anti-corruption laws, and a separate section on Teaching
Materials.98 One topic provides an overview of the roles and obligations of the
legal profession,®® and three topics are devoted to legal advice given by counsel
regarding corruption: Anti-corruption laws, Enterprise Governance and Com-
pliance, and Investigations and Litigation.!? AcaD articulates seven distinct
reasons why law students should learn about corruption:

Lawyer as intermediary — lawyers play an important role in ensuring the
integrity of internal anti-corruption and anti-money laundering policies,
and that appropriate procedures are in place when conducting inter-
nal audits or advising companies and organisations. Law students will
discover that they play an integral role in educating others about their
duties, liability and the importance of ensuring there are checks and bal-
ances in place.

Professional liability — Students will become familiar with the some-
times heavy penalties and serious consequences of breaches of profes-
sional codes of conduct and attempts to break or circumvent controls
and the law.

Firm and Enterprise Anti-corruption Policies — This part will explain
how lawyers must ensure that their firm or the organisation they advise
in respect to anti-corruption and anti-money laundering policies and leg-
islation should have a robust system of checks, balances and procedures
to be transparent and accountable.

Reporting obligations (eg Anti-Money Laundering Officer or
AMLO) — As will be explained, many organisations employ an AMLO or
another person to ensure that suspicious circumstances or transactions

97 International Bar Association, ‘Fifth session of the Conference of the States Parties to
the United Nations Convention against Corruption’ (B4 Net) <www.ibanet.org/Article/
Detail.aspx?ArticleUid=d8441bce-0004-4210-b2b1-6aa8cabgfbsd> accessed 26 May 2017.

98  See ‘Anti-Corruption Academic Initiative (ACAD)’ (United Nations Office on Drugs and
Crime) <www.track.unodc.org/Education/Pages/ACAD.aspx> accessed 28 May 2017.

99  See ‘Roles and Obligations of Professions’ (United Nations Office on Drugs and Crime)
<www.track.unodc.org/Academia/Pages/Topics/RolesAndObligations.aspx> accessed 28
May 2017.

100 ‘The AcAaD Menu of Resources'(United Nations Office on Drugs and Crime) <www
.track.unodc.org/Education/Pages/ACAD.aspx> accessed 26 May 2017.
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are reported to the relevant authorities. In certain jurisdictions, lawyers
act as gatekeepers and ensure client due diligence, reporting of suspi-
cious transactions, and protection of DNFBPs (Designated Non-Financial
Businesses and Professions) from violations and legal sanctions.

Conflicts of interest — Students will see that many organisations will
have procedures in place to assess any transaction or agreement and
ensure there are no conflicts of interest within their own firm, and any
organisation they represent is protected from legal, regulatory and repu-
tational risk. An unreported or prohibited representation that results in a
conflict of interest could result in serious legal consequences.

Code of professional responsibility — The code of ethics and respon-
sibilities governing the legal profession must be adhered to by lawyers,
judges and other members of the legal profession in order to avoid dis-
ciplinary action by the governing bodies, legal action, or damage to their
professional reputation.

Confidentiality — This part of the course covers the special fiduciary
duty owed by lawyers to their clients and the importance of confidential-
ity as well as disclosure of confidential information where compelled by
1aW101

ACAD sought to encourage the teaching of anti-corruption issues as part of
courses such as law, business, criminology, and political science. The AcAD
materials also sought to provide a basis from which to develop materials and
courses suited to particular countries.

Initially there was little evidence regarding their adoption in law schools.

For example, the University of Victoria Law School is associated with produc-

tion of the materials,1°2 and while the Law School has an upper class elective
in professional obligations, the course summary does not include corruption
law.103 Another potential site for the use of ACAD materials is the International

101

102

103

ACAD, ‘Roles and Obligations of the Legal Profession’ (United Nations Office on Drugs and
Crime) <www.track.unodc.org/Academia/Pages/Topics/RolesAndObligations.aspx> ac-
cessed 26 May 2017.

Suderman (n 5) 385—391L

The University of Victoria Law School Course Catalogue states: ‘LAW 360, Legal Ethics
and Professionalism, Units: 1.5, Hours: 30, Examines ethical and professional dimensions
of the practice of law in Canada and other jurisdictions including the meanings of eth-
ics and the nature of professionalism. Covers the knowledge and skills needed to iden-
tify and address ethical dilemmas arising in a legal context. Considers topics such as the
nature and scope of a lawyer’s duties; admission to, governance of, and critical issues
affecting the legal profession; critical thinking about legal ethics and professionalism’;
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Anti-Corruption Academy, an international organization with membership
open to UN Member States and international organizations, which aims to
combat corruption through education, research and cooperation.!%4 The Acad-
emy offers tailor-made trainings, as well as a Master of Arts in Anti-Corruption
Studies (MACS)!%5 and an International Masters in Anti-Corruption Compli-
ance and Collective Action (IMACC),!96 but the curricula of these programs do
not reference the ACAD materials.'07 A final example might be a March 2015
blog post querying the usefulness of the Poznan Declaration, where Harvard
Law Professor Matthew Stephenson asked whether the development of practi-
cal tools such as a corruption syllabus would not be a better use of resources,
apparently without knowledge of the existence of the ACAD materials.1°8 More
recently, regional ACAD meetings have produced materials that suggest juris-
dictions are becoming knowledgeable about ACAD materials and are begin-
ning to develop their own materials.1%® However, if an extensive, up-to-date
collection of relevant materials exists, why isn’t there more evidence that they
are being used?

4 Why Law Schools are Not Teaching about Corruption: Rhetoric

in Developed Economies
The earlier sections of this chapter have explored some of the reasons why law
students are not taught about corruption. In this and the following section, the

University of Victoria, ‘LAW 360 Legal Ethics and Professionalism’ (University of Victoria,
September 2015) <http://web.uvic.ca/calendar2015-09/CDs/LAW/360.html> accessed 26
May 2017.

104 See ‘Frequently Asked Questions’ (International Anti-Corruption Academy) <www
.daca.int/fags.html> accessed 26 May 2017.

105 See ‘Master in Anti-Corruption Studies (MACS)’ (International Anti-Corruption Academy)
<www.iaca.int/general-informaition.html> accessed 28 May 2017.

106  See ‘International Master in Anti-Corruption Compliance and Collective Action’ (Inter-
national Anti-Corruption Academy) <www.iaca.int/master-programmes/imacc.html> ac-
cessed 28 May 2017.

107 For Macs see ‘Master in Anti-Corruption Studies’ (IACA) <www.iaca.int/structure
-and-curriculum.html>, and for IMACC see ‘International Master in Anti-Corruption
Compliance and Collective Action’ (1ACA) <www.iaca.int/imacc-structure-curric
ulum.html> and <www.iaca.int/images/sub/master/IMACC_CURRICULUM.pdf> both
accessed 28 May 2017.

108 Matthew Stephenson, ‘Can Universities Teach People Not to be Corrupt? Reflections on
the Poznan Declaration’ (Global Anti-Corruption Blog, March 17, 2015) <http://globalanti
corruptionblog.com/2015/03/17/can-universities-teach-people-not-to-be-corrupt-reflec
tions-on-the-poznan-declaration/> accessed 26 May 2017.

109 United Nations Office on Drugs and Crime (n 78).
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chapter considers a different kind of explanation, based on the rhetoric used
to discuss corruption. This section applies a rhetorical approach used by James
Boyd White!!® and others!!! to explore the ramifications of thinking about cor-
ruption in certain ways. In the context of corporate regulation, for example,
White has considered how the statement that ‘corporations should maximize
profit subject to applicable law’ is inconsistent with the idea that the proper
aim of corporations is to maintain conditions that make meaningful economic
and social activity possible.!? Framing corporate regulation as a contest be-
tween profit and compliance ‘invites thought and discussion of an unproduc-
tive kind about ... important matters, '3 and it structures the debate on how
to regulate corporations in ways that lead to certain discussions while making
others irrelevant.

The same can be said about corruption. In general, corruption levels are
assessed via commonly-accepted measurement instruments, and these in-
struments create a ‘non-corrupt’ rhetoric for some countries. This rhetoric,
partially true but somewhat misleading, has arguably resulted in the under-
standing in these countries that corruption is not a problem that lawyers will
deal with, and therefore it need not be addressed in the course of the law de-
gree. In countries with high levels of perceived corruption, a different set of
perceptions may affect appetites for instruction in legal ethics and corruption
in their own way. This and the following section of the chapter focus on how
the understanding of corruption, at a societal level and even among faculty
members, may affect curriculum priorities and teaching strategies.

(a) Corruption Measurement Instruments: Transparency International
In discussions of how corrupt countries are, a commonly used source of
data is from Transparency International. This part of the chapter considers
how the measurement of corruption arising from Transparency Internation-
al data might shape the rhetoric of corruption, and how other data, such as
prosecutions under the Us Foreign Corrupt Practices Act (FCPA), tell a differ-
ent story.

110 James Boyd White, From Expectations to Experience: Essays on Law & Legal Education
(University of Michigan Press 1999) 111-123.

111 See eg Monique Nuijten and Gerhard Anders (eds), Corruption and the Secret of Law: A
Legal Anthropological Perspective (Ashgate 2007).

112 White (n110) 114.

113 Ibid n2-u3.



THE RHETORIC OF CORRUPTION AND THE LAW SCHOOL CURRICULUM 93

To the extent that there is widespread awareness of corruption, part of
that awareness must be attributed to Transparency International, a non-
governmental organisation working to eradicate corruption,''* which has
‘spearheaded the fight against corruption’ and made it possible to ‘gauge and
compare corruption across countries’!’®> Transparency International produces
anumber of different corruption surveys, but states that its Corruption Percep-
tions Index (cp1) is ‘the most widely used indicator of corruption worldwide'116

The cPp1 scores countries on how corrupt their public sector is perceived to
be.'” The Index relies on perceptions of corruption because, as Transparency
International explains:

Corruption generally comprises illegal activities, which are deliberately
hidden and only come to light through scandals, investigations or pros-
ecutions. There is no meaningful way to assess absolute levels of cor-
ruption in countries or territories on the basis of hard empirical data.
Possible attempts to do so, such as by comparing bribes reported, the
number of prosecutions brought or studying court cases directly linked
to corruption, cannot be taken as definitive indicators of corruption lev-
els. Instead, they show how effective prosecutors, the courts or the media
are in investigating and exposing corruption. Capturing perceptions of
corruption of those in a position to offer assessments of public sector
corruption is the most reliable method of comparing relative corruption
levels across countries.!!8

The 2014 CP1 ratings list the following as the 20 least corrupt countries. Coun-
tries achieve a rank based on a number of factors, which means that more than
one country can hold the same rank:

1 Denmark
2 New Zealand

114 Transparency International, ‘Overview’ (Transparency International) <www.transparency
.org/whoweare/organisation/> accessed 26 May 2017.

115 Eicher (n2)1

116 Transparency International, ‘Corruption Perceptions Index 2014: In Detail’ (Transparency
International) <www.transparency.org/cpizo14/in_detail > accessed 26 May 2017.

117 Transparency International, ‘What is the Corruption Perceptions Index (CPI1)? <www
.transparency.org/cpi2014/in_detail#myAnchori> accessed 26 May 2017.

118 Ibid.
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3 Finland

4 Sweden

5  Norway

5  Switzerland

7  Singapore

8  Netherlands

9  Luxembourg

10 Canada

1 Australia

12 Germany

12 Iceland

14  United Kingdom
15  Belgium

15 Japan

17 Barbados

17 Hong Kong

17 Ireland

17 United States!9

A major difficulty in measuring corruption is the tendency to character-
ise poor countries, where corruption affects the daily lives of people, as the

most corrupt — but wealthier countries also have corruption, merely different
types.}20 In particular, the ‘perception’ approach taken by the cp1 has been
criticised.?! Charles Kenny stated that it ‘doesn’t take a detailed look’ at Trans-
parency International’s CPI to ‘work out which type of countries are viewed

as particularly corrupt by the policy risk analysts, aid agency economists, and
think-tank staff’; the least corrupt are the rich countries, and the most corrupt
at the bottom of the list are the poor countries.'?2 Alex Cobham has argued that
the technique of aggregating the opinions of ‘an internationally focused elite’

119

120

121

122

Transparency International, ‘Corruption Perceptions Index 2014: Results’ (Transparency
International) <www.transparency.org/cpizoi4/results> accessed 26 May 2017.

See Adam Graycar and Olivia Monaghan, ‘Rich Country Corruption’ (2015) 38 Interna-
tional Journal of Public Administration 586, 586.

See ‘Is Transparency International’s measure of corruption still valid?’ The Guardian (3
December 2013) <www.theguardian.com/global-development/poverty-matters/2013/
dec/o3/transparency-international-measure-corruption-valid> accessed 26 May 2017.
Charles Kenny, ‘Is the Us as Corrupt as the Third World? Bloomberg Business (New York,
14 July 2014) <www.bloomberg.com/bw/articles/2014-07-14/corruption-is-perceived-as
-greater-where-income-gaps-are-big> accessed 26 May 2017.
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does not even produce an accurate picture of perceptions.'?® He asserts that
the cPI ‘embeds a powerful and misleading elite bias in popular perceptions
of corruption.’?4 This chapter does not evaluate whether the rhetoric created
by the cp1 is elitist, but rather asserts that in the context of illegal payments to
public officials, the cp1 focuses attention on recipient countries, as opposed to
paying countries.’?> While Transparency International acknowledges that the
cPI is limited in scope and does not provide information on levels of actual
corruption in countries overall,'26 it has become a main proxy for measuring
levels of corruption. For more developed countries that are perceived as less
corrupt by survey respondents, the CPI strongly suggests that corruption is
something that happens elsewhere.

(b) A Different Story: FCpPA Prosecutions

The Us has been the primary source of international prosecutions for brib-
ery of public officials, and the primary legislative vehicle for prosecutions is
the Foreign Corrupt Practices Act (FCPA). Prosecutions under FCPA frequent-
ly result in settlements, and as reported in 2011, the largest 10 FCPA settle-
ments all involved companies in countries deemed the least corrupt on the
cPI: Germany, the Us, the Netherlands, France, Japan, and Switzerland.12” As
of 23 December 2014, the company names on the list had changed slightly,
but the country representation from developed countries with non-corrupt
reputations remained steady.’?® Comparing cP1 data with FCPA prosecutions
produces a rather striking comparison: countries rated as the least corrupt
according to CPI are at the top of the largest FCPA settlements list. Do coun-
tries that perceive themselves as non-corrupt have something to teach stu-
dents after all?

123 Alex Cobham, ‘Corrupting Perceptions Why Transparency International’s flagship corrup-
tion index falls short’ (Foreign Policy, 22 July 2013) <http://foreignpolicy.com/2013/07/22/
corrupting-perceptions/> accessed 26 May 2017.

124 Ibid.

125 Nicholls (n 93) 697-698.

126 Transparency International, ‘What is the Corruption Perceptions Index (cp1)?’ (Transpar-
ency International) <www.transparency.org/cpiz014/in_detail#myAnchorg> accessed 26
May 2017.

127 Merrill Goozner, ‘The Ten Largest Global Business Corruption Cases’ (The Fiscal Times,
13 December 2011) <www.thefiscaltimes.com/Articles/2011/12/13/The-Ten-Largest-Global
-Business-Corruption-Cases> accessed 26 May 2017.

128 Richard L Cassin, ‘With Alstom, Three French Companies Are Now in the FcpPa Top Ten’
(Fcpa Blog, 23 December 2014) <www.fcpablog.com/blog/2014/12/23/with-alstom-three
-french-companies-are-now-in-the-fcpa-top-t.html> accessed 26 May 2017.
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The background of some of the FCPA settlements suggests that a lack of
oversight, legal and otherwise, was involved. In the $137 million settlement by
the French company Alcatel-Lucent in 2011, the SEC alleged that Alcatel’s sub-
sidiaries used consultants who performed little or no legitimate work to funnel
more than $8 million in bribes to government officials in order to obtain or
retain lucrative telecommunications contracts and other contracts. In a press
release, Robert Khuzami, Director of the SEC’s Division of Enforcement stated
that ‘Alcatel and its subsidiaries failed to detect or investigate numerous red
flags suggesting their employees were directing sham consultants to provide
gifts and payments to foreign government officials to illegally win business,
and that ‘Alcatel’s bribery scheme was the product of a lax corporate control
environment at the company.'2® There is no suggestion that lawyers were the
main source of corrupt practices in these cases, but it is difficult to image how
the transactions could have proceeded without legal agreements drafted by
lawyers, as well as legal advice and supervision from counsel.13°

Using Us prosecutions under FCPA as a proxy for levels of corruption pres-
ents problems just as the CPI does, albeit a different set of problems. The FcpPa
settlements do not represent actual amounts paid by the defendant companies
to public officials; the settlements are negotiated agreements for settlement
of alleged FCPA violations, and the manner in which the amounts are arrived
at differs from case to case and is not necessarily transparent. The negotiated
amounts could include a civil penalty, disgorgement and pre-judgment inter-
est.13 However, the availability of alternative sources of data, flawed as it may
be, provides a different picture of whether a country has a corruption problem.

In response to criticism regarding cpI, Transparency International gener-
ated a new instrument, the Bribe Payer’s Index. The 2011 Bribe Payers Index
ranked 28 of the world’s largest economies according to ‘the perceived likeli-
hood of companies from these countries to pay bribes abroad.’3? This index

129 US Securities and Exchange Commission, ‘SEC Charges Alcatel-Lucent with Fcpa Viola-
tions’ (SEC, 27 December 2010) <www.sec.gov/news/press/2010/2010-258.htm> accessed
26 May 2017.

130 Steptoe & Johnson LLP, ‘Lessons from Alcatel-Lucent’s $137 million FCPA settlements’
(10 March 2om) <http://documents.lexology.com/edacgi54-5221-445b-9454-4188428334b5
.pdf> accessed 26 May 2017 (‘The gravamen of both D0J’s and SEC’s internal controls
charges was Alcatel-Lucent’s inadequate procedures for vetting, contracting with, and
overseeing third-party consultants around the world’).

131 See the discussion of negotiated settlements at FCPA Professor, ‘FCPA 101’ (FCPA Professor
LLC) <www.fcpaprofessor.com/fcpa-101#q16> accessed 31 May 2017.

132 Transparency International, ‘Bribe Payers Index Report 201’ (Transparency International)
<www.transparency.org/bpizon/results> accessed 26 May 2017.
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would appear to focus on corruption payments from companies in the largest
economies. However, if the 2011 BPI is compared with the top ten on the Fcpa
list from the same year, it produces the same — inverted — list of countries pro-
duced by the cp1. The countries that are perceived as unlikely to ever bribe
abroad are the countries of origin for the companies engaged in the largest
FCPA settlements:

TI BPI BPI Top Ten FCPA FCPA Countries
Index 2o1* Rating® Settlements: Settlement Appearing at
By Country* Amount the Top of Both
(inusp) Instruments
Netherlands 8.8 Germany 800 million Germany
Switzerland 8.8 United States 579 million United States
Belgium 8.7 United Kingdom 400 million United
Kingdom

Germany 8.6 Holland/Italy 365 million
Japan 8.6 France 338 million

Australia 8.5 Japan 218.8 million  Japan
Canada 8.5 Germany 185 million Germany
Singapore 8.3 France 137 million

United 8.3 Hungary/ 95 million Germany
Kingdom Germany

United States 8.1 Switzerland 81.8 million Switzerland

a Transparency International, ‘Bribe Payers Index Report 2011’ (Transparency International)
<www.transparency.org/bpizou/results> accessed 26 May 2017.

b Ibid, explaining that ‘countries are scored on a scale of 010, where a maximum score of 10
corresponds with the view that companies from that country never bribe abroad and a
o corresponds with the view that they always do’.

¢ Asof 29 December 2013; see Richard L Cassin, ‘With Magyar In New Top Ten, It's 90%
Non-us’ (The Fcpa Blog, 29 December 2011) <www.fcpablog.com/blog/2011/12/29/with-
magyar-in-new-top-ten-its-go-non-us.html> accessed 26 May 2017.

The fact that larger payments in corruption cases originate from companies
in more developed economies and flow to less developed countries is also ap-
parent from the details of FCPA cases. The largest FCPa settlement at the time
this chapter was written concerned a French transportation company, Alstom.
Alstom and its subsidiaries admitted to paying bribes to government officials
to obtain business in power, grid and transportation projects from state-owned
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entities. Part of the Us case centred on Indonesia, where Alstom paid bribes
to an Indonesian lawmaker and members of Perusahaan Listrik Negara, the
state-owned electricity company in Indonesia, to secure $375 million in con-
tracts. Alstom also tried to hide the scheme by hiring consultants, who acted as
the conduits to pay the bribes to government officials.!33 In addition to the us
prosecution, Alstom was investigated for alleged corruption in the UK, France,
Switzerland, and Brazil. The UK Serious Fraud Office charged Alstom’s UK unit
in 2014 over alleged corruption related to transportation projects in India,
Poland and Tunisia.!34

FCPA settlements indicate significant corrupt behaviour on the part of
companies based in developed countries, and yet these are the same coun-
tries which multiple Transparency International instruments have rated as
non-corrupt. The rhetoric of corruption which characterises these countries as
non-corrupt therefore appears to be deep-seated and resistant to alternative
sources of data.

D Why Law Schools are Not Teaching about Corruption: Professorial
Attitudes in Developing Economies

The foregoing discussion of rhetoric suggests that, in countries perceived as
less corrupt, there is no pressing need to educate students about the subject.
As yet there is insufficient information about how the rhetoric of corruption
functions in legal academia, but it appears relevant to the question of why cor-
ruption is not in the law curriculum.

In countries with higher levels of perceived corruption, there are sugges-
tions that a different rhetoric is at play which inhibits appetites for instruction
in legal ethics and corruption in its own way. The Public Interest Law Network,
or PILnet, conducted a study in 2014 on attitudes towards the quality of legal
education in Russia.!3® The survey noted that law schools offer very little in
the way of professional ethics so far, despite the fact that instructors recognise

133 Gina Chon, ‘Alstom to pay record $772m fine for bribery’ (Financial Times, 22 December
2014) <www.ft.com/content/0a8989c6-8934-11e4-g9b7f-00144feabdco> accessed 28 May
2017.

134 Jeremy Hodges, ‘Ex-Alstom Ethics Official Is Charged in uk Corruption Probe’ (Bloomberg
Business, 12 May 2015).

135 Olga Shepeleva and Asmik Novikova, ‘The Quality of Legal Education in Russia: Ste-
reotypes and Real Problems’ (PILNet, January 2014) <www.pilnet.org/dmdocuments/
The%:20Quality%200f%20Legal %20Education%20in%z20Russia%20%28English%20
Translation%29.pdf> accessed 26 May 2017.
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their responsibility to train ethical lawyers.!3¢ Ethics courses in law school are
taught in a sequence of philosophical disciplines and are devoted to abstract
examination of morality.!37 Professional ethics are touched upon in courses on
specific areas of the law, but there is no detailed consideration of professional
rules of conduct.138

The survey, conducted via informal interviews with representatives from
law schools, employers, and students, did not ask specifically about corruption,
but respondents raised the issue themselves in response to questions about
legal education. The survey queried the lack of practical training for law stu-
dents and whether law schools should better prepare students for legal prac-
tice. Among a number of obstacles to practical training, respondents noted
the common perception that the Russian judicial system is flawed and corrupt.
Instructors could not ignore corrupt practices and did not wish to support the
reproduction of such practices, leading one respondent to wonder: ‘if we're
going to prepare an effective lawyer, then we should introduce a new foun-
dations course — giving and receiving bribes.’3° This understanding has led
some in the academic community to reject the very notion that a law school
should prepare students for the actual practice of law, opting instead to help
students understand what the ideal is.140 Instructors understood that students
could encounter serious pressure from employers and other figures to commit
improper acts, but they noted that they might not have the answers on how to
stand up to these pressures.'#! In this rhetorical context, there does not appear
to be any space in which to conceive how to conduct practical discussions in
the classroom.

It is difficult not to sympathize with these views, which are reasonable re-
sponses to a highly problematic environment. The ACAD project now contains
material that jurisdictions facing these challenges might find helpful, such as
‘teaching ethics in highly corrupt societies’#? and descriptions of different
teaching approaches.*3 Individual law schools and professors would need to

136 Ibid 21.

137 Ibid 21—22.

138 Ibid 22.

139 Ibid 14-15.

140 Ibid1s.

141 Ibid 22.

142 Howard Whitton, ‘Teaching ethics in highly corrupt societies: Concerns and opportuni-
ties’ (UgBrief, Bergen: Chr. Michelsen Institute 2009) <www.track.unodc.org/Academia/
Pages/Topics/Introduction.aspx> accessed 30 May 2017.

143 See Besa Arifi, ‘Corruption and the Environment — The Case of “Jugohrom Feroalloys” in
Tetovo, macedonia’ 20; Prakas C Bhattarai and Mahesh Nath Parajuli, ‘Seminar Methods
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develop ACAD material to suit their jurisdictions, but for the time being, that
development is also being supported by regional ACAD conferences, such as
the one held in Moscow in 2015.144 The anti-corruption legal clinics in Indo-
nesian law faculties discussed above offer another potential response to the
frustration expressed in the research on Russian legal education. However, law
schools in all countries will likely have to reckon with how the rhetoric of cor-
ruption in their jurisdiction affects whether the subject is in the law curricu-
lum at all, and the challenges to be faced if it is included.

E Conclusion

The issue of corruption has received much international attention, but has yet
to acquire much traction in law school curricula. This chapter has reviewed the
reasons why students in a law degree should be taught about corruption, but
even if change is desired, major issues remain. For some jurisdictions, insert-
ing a legal ethics course in the law degree, which could serve as a platform for
teaching about corruption, raises concerns. For example, a Us law teacher in
Japan noted that

For many of my colleagues, a frightening legacy remains from the educa-
tional indoctrination methods used in Imperial Japan, particularly those
relating to the 1890 Imperial Rescript on Education. For others, there
appears to be a reluctance to allow faculty members to paternalistically
impose their own moral views on university students who have already
completed their development into adults.#

There is a potential for mindless adoption of an anti-corruption ethic,#6 which
would be antithetical to the critical thinking universities try to bring about. The
subject matter of corruption also raises political sensitivities and the thicket of
cultural differences. In Asia, the issue of guanxi — the importance and use of

of Delivering Anti-Corruption Knowledge in Classroom: A Nepalese Experience’ 112;
Mirela P Bogdani, ‘Challenges of Designing Anticorruption Course: In-Between Public &
Criminal Law’ 174, in United Nations Office on Drugs and Crime (n 78).

144 United nations office on Drugs and Crime (n 78).

145 Levin (n1g).

146  For the opposite view, see Stephenson (n 108).
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personal relationships in deals and dispute resolution — complicates discus-
sions of corruption.!4”

On the other hand, if any institution is suited to challenging established
rhetoric and suggesting potential solutions, it is the university. When law stu-
dents become lawyers, they will be required to participate in systems of inter-
nal control that are supposed to guard against corruption and related issues,
and they are entitled to frank discussions regarding the dimensions of the
problem and how to think about it. As the site of the law degree, the univer-
sity is also attuned to the challenges posed in its jurisdiction. Authors Wang
and Young argue in Chapter 2 that beyond generally accepted cultural differ-
ences, neurological differences set Asia apart from other jurisdictions.*8 To
the extent that jurisdictions in Asia do pose particular issues, law faculties here
should rise to the task, because generic teaching materials do not necessarily
address their challenges, and because no one understands the context better
than they do. As Chesterman argues in Chapter 1, Asian law schools are in a
strong position to innovate.*® Awareness of the role that corruption plays in
all jurisdictions should encourage that innovation, and at a minimum it should
prompt needed conversations'®° in the course of the law degree about what is
needed to address this complex problem in different environments.

147 See Leland Bento, ‘From Socialist Ethics to Legal Ethics: Legal Ethics, Professional Con-
duct, and the Chinese Legal Profession’ (2011) 28 ucLA Pacific Basin Law Journal 210,
231—-232; Alan Smart and Carolyn L Hsu, ‘Corruption or Social Capital? Tact and the Per-
formance of Guanxi in Market Socialist China’ in Monique Nuijten and Gerhard Anders
(eds), Corruption and the Secret of Law: a Legal Anthropological Perspective (Ashgate 2007)
167-189; Judith Irwin, ‘Doing Business in China: An Overview of Ethical Aspects’ (Institute
of Business Ethics, Occasional Paper 6, July 2012) <www.ibe.org.uk/userfiles/chinaop.pdf>
accessed 26 May 2017; see also Chris Provis, ‘Guanxi, Relationships and Ethics’ (2004) 6
Australian Journal of Professional and Applied Ethics 47-57, which suggests that guanxi
should not only be understood as an Asian phenomenon.

148 See Chapter 2, at 29.

149 See Chapteri, at16.

150 White (n10) u3.
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CHAPTER 5

Teaching Comparative Law in Singapore: Global
and Local Challenges

Andrew Harding and Maartje de Visser

A Introduction

In the 21st century it has become impossible for law schools across the globe
to ignore two important, and interrelated, contemporary trends in the law. The
first is that law no longer necessarily stops, as it used to, at national borders:
many countries contemplate, for example, the extra-territorial application of
their regimes governing areas such as competition, corruption or the environ-
ment. The second is that legal practice is becoming increasingly globalised
as a result of a growing incidence of cross-border transactions, capital flows
and migration. It is clear that an overwhelming majority of law schools have
been compelled to re-examine their curriculum in light of the new and tight
embrace between law and global processes, with a view to preparing their
graduates for a world of law that looks increasingly and radically different from
the one in which most of their teachers were themselves educated.

In the case of Singapore, this logic of legal globalisation is even more
compelling than it might be elsewhere. As a small city-state of less than six
million people with no natural resources, and a developed, highly sophis-
ticated, service-driven economy, Singapore is already highly integrated with
the rest of Asia and the global economy. It has extensive economic, cultural,
and even familial links to most of the surrounding ASEAN countries (espe-
cially Malaysia), which themselves are integrating rapidly, and farther afield
to China, India, North-East Asia, and other parts of the world. This state of
affairs reflects, to a considerable extent, a deliberate policy choice: Singapore
has the ambition to be — and already is in many ways — a legal hub for Asia,
with expanding arbitration work,! and now an international commercial court
populated by international judges drawn from foreign common and civil law

1 Singapore International Commercial Court Committee, Report of the Singapore International
Commercial Court Committee (2013) para 6 <www.mlaw.gov.sg/content/dam/minlaw/corp/
News/Annex%20A%20-%20SICC%20Committee%z20Report.pdf> accessed 6 May =2017:

Singapore is considered among the world’s preferred sites for arbitration.
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jurisdictions.? Singapore is also served by a large and expanding, but also in-
ternationalising, legal profession. Its major law firms already have a string of
offices around the Asian region and conversely, many foreign firms have alocal
presence following the liberalisation of the legal sector from the early 2000s
onwards.? As the Chief Justice of Singapore has stated:

[T]he increasingly multi-jurisdictional nature of legal practice makes
dialogue amongst stakeholders in the regional and even the global
sphere indispensable ... operating in jurisdictional silos [is] unworkable
for the modern commercial lawyer and for that matter for the judiciaries
of today*

Both of Singapore’s law schools — the National University of Singapore (NUS)
and the Singapore Management University (SMU )5 — have accordingly invest-
ed effort in ensuring that their graduates are adequately prepared for this new
legal reality. They seek to do so, amongst other things, through cultivating an
awareness of the operation of other legal systems in the region and beyond by
requiring their undergraduate students to take a foundational course in com-
parative law. It is this educational strategy that we investigate and report on in
this chapter, based on our experience as faculty members responsible, along
with others,® for delivering this part of the LL.B curriculum. In preparing the
ground for this analysis Professor Harding visited Dr de Visser’s class at SMU to
discuss Asian constitutionalism, while Dr de Visser visited Professor Harding’s
class at NUS to discuss the fundamental features of the civil law system. Each

2 Singapore International Commercial Court, ‘Establishment of the sicc’ <wwwisicc.gov
.sg/About.aspx?id=21> accessed 7 May 2017; Constitution of the Republic of Singapore, Art
95(4)(c)-

3 For an overview with reference to relevant primary materials see G Low, ‘A Globalised Legal
Profession’ in Gary Chan and Jack Lee (eds), The Legal System of Singapore — Institutions,
Principles and Practices (Lexis Nexis 2015) 201—211.

4 Sundaresh Menon, ‘Transnational Commercial Law: Realities, Challenges and a Call for
Meaningful Convergence’ [2013] Singapore Journal of Legal Studies 231 (emphasis in original).

5 These are currently the only two law schools offering a Singapore LL.B. degree, with annual
undergraduate intakes of about 240 and 150 students respectively. A third law school is in the
process of being set up, in line with the recommendation to that effect in the report by the
4th Committee on the Supply of Lawyers; Ministry of Law, ‘Steering Committee for Singa-
pore’s Third Law School’ (press release, 27 November 2013).

6 Teaching of core material in Singapore’s law schools is largely done via ‘team teaching),
in which each professor teaches all classes (around 36 contact hours) for one (or more)
section(s) comprising 40 to 50 students.
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of us was able to familiarise him- or herself with the relevant issues covered, as
well as the style and feel of the class; the content of these two courses are quite
similar, some differences in emphasis and material notwithstanding.”

Our analysis in this chapter is informed by two questions that reflect the
principal theme of this volume. First, to what extent is emulation of the con-
ventional, ‘Western’ approach to teaching comparative law appropriate in
Asian legal education? Second, and relatedly, how should Asia’s law schools go
about ensuring that such teaching is reflective of, and responsive to, the region’s
legal idiosyncrasies? For the reasons set out earlier, together with its relatively
long history of comparative law teaching, Singapore lends itself well to being
used as a case study to address these complex issues. Yet, the reader should
not expect to find a prescriptive list of best practices or startling successes in
what follows. Our intentions are more modest: in charting Singapore’s experi-
ence, we seek to draw attention to pertinent challenges that Asian teachers of
comparative law will need to confront, and offer some strategies that might
be adopted in response, in the hope of contributing to a region-wide — if not
global — process of comparing notes about the nature, purposes and methods
of teaching comparative law.

B Evolution of Comparative Law Teaching in Singapore

We begin with an historical narrative to expose the major trends that have in-
formed the design of foundational comparative law courses in Singapore from
their introduction in the mid-1980s to the present day.

1 Instrumentalism: From Working with Foreign Law to Competing In
the Global Law Market™

We observe that there are, broadly speaking, two types of rationale for teach-

ing comparative law. The first is that comparative law enlivens students’

appreciation of the fact that for a given real-world problem, there may be

7 This is no coincidence: as the Committee to Develop the Singapore Legal Sector notes, ‘With
the advent of the second law school, efforts should be made to ensure that the content of
law courses offered by both law schools have a common core. See Report of the Committee to
Develop the Singapore Legal Sector (September 2007), para 2.50 <www.mlaw.gov.sg/content/
dam/minlaw/corp/assets/documents/linkclickeid7.pdf> accessed 6 May 2017. Oversight in
this regard, and the implementation of recommendations related to legal education, is exer-
cised by the Singapore Institute of Legal Education.

8 CfLRibstein and E O'Hara, The Law Market (OUP 2009).
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different legal solutions. This approach not only creates flexibility in dealing
with complex socio-economic problems where the local solution is not auto-
matically assumed to be the best; it also enables the student to understand his
or her own legal system at a more profound level. Here nothing is simply ‘given’.
The other rationale is that knowledge and appreciation of other legal systems,
and the skills to procure such information, are simply important in view of
the demand of the legal profession for foreign law in the course of litigation or
law reform. While Jaako Husa in a challenging article on teaching comparative
law? favours the pedagogical rationale at the expense of the practical rationale,
we argue that in Asia the latter is at least as important as the former, and cer-
tainly Singapore has been driving resources and new designs in that direction.

Indeed, the very decision to introduce comparative law teaching in the Sin-
gapore law curriculum was justified with reference to the needs of the legal
profession. We should note that this sensitivity of undergraduate programs to
the expectations of the legal complex and the public service is by no means
unique to courses of this nature or to that jurisdiction, as the contributions
to this volume clearly indicate.l® For the first decade-and-a-half following its
establishment, NUS’ curriculum was devoted exclusively to the study of the na-
tional legal system and one would search in vain for a course offered that had
the word ‘comparative’ in its title. The impetus to change this state of affairs
came in the form of a 1981 report on the NUs law school and the direction of its
curriculum.! Its authors noted that:

Lawyers are also finding it increasingly important to know about the legal
systems and laws of the countries their clients have to deal with. In par-
ticular, we have in mind the legal systems of the other Asean countries
(except Malaysia), Japan and the continental European countries who
have a different legal tradition from ours, namely, the ‘civil law’ tradi-
tion. Since our lawyers have largely been trained in the ‘common law’
tradition, they should also acquire some working knowledge of the ‘civil
law’ legal systems.!?

9 J Husa, ‘Turning the Curriculum Upside Down: Comparative Law as an Educational Tool
for Constructing Pluralistic Legal Mind’ (2009) 10 German Law Journal g13.

10  Here we leave aside the more normative question of the demands that legal practice
should be able to impose on legal education, and the legitimacy or otherwise of requiring
law schools to bear (part of) the costs of vocational training of future legal professionals.

11 S Jayakumar and Chin Tet Yung, Report on the Development of the Faculty of Law — National
University of Singapore (National University of Singapore 1981).

12 Ibid para8.
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This excerpt clearly shows the principal rationale for exposing Singapore
students to other legal systems: this was deemed necessary — already 35 years
ago — to meet the demands for legal advice on the part of cross-border busi-
ness ventures. This practice-oriented thinking has remained a constant theme,
not least due to successive government reports that reprise the needs of the
legal fraternity and the role of legal education in addressing these areas of legal
knowledge.!® Thus, when the government in 2006 decided that the time was
ripe for a second law school* and smMU in response presented its curriculum
proposal, there was a consensus among all those involved that a comparative
law course ought to be an integral part of the LLB program, so that the new
law school at sSMU might meet its goal of producing graduates who are ‘able to
think across borders™® and work in Singapore as well as in the region. Similarly,
a noted local legal practitioner, Michael Hwang sc, emphasised the profes-
sional relevance of studying other legal systems in his contribution to the 2013
NUS law curriculum review:

[A]ny lawyer wanting to work in a major law firm with exposure to inter-
national transactions will inevitably come across transactions (especially
in the business context) with [Singapore’s] major trading partners like
Indonesia, China, Thailand, Vietnam, Taiwan, Korea and Japan (and in
due time, other emerging Asian nations like Mongolia and Laos) all of
which have civil law traditions (and not forgetting the Philippines, which
has a mixture of legal traditions). There is therefore certainly enough
opportunity for Singapore lawyers to come across transactions and dis-
putes where the governing law will be one of these national laws!®

13 See eg the Report of the Committee to Develop the Singapore Legal Sector (n 7) (also
known as the VK Rajah Report after the name of its Chair) and the reports by successive
committees on the supply of lawyers.

14  The impetus for the establishment of the country’s second law school was the Report
by the 3rd Committee on the Supply of Lawyers in 2006, which justified this move with
reference to the expected demand for legal services and the beneficial effects that insti-
tutional competition would have on the quality and diversity of the local LL.B. degree.
See eg Ministry of Law Singapore, ‘Government Accepts Key Recommendations of the
Third Committee on the Supply of Lawyers’ (press release, 17 August 2006) <www.mlaw
.gov.sg/news/press-releases/government-accepts-key-recommendations-of-the-third
-committee-on-the-supply-of-lawyers-and-.html> accessed 6 May 2017.

15  Singapore Management University, ‘Proposed Curriculum of School of Law’ of 15 Novem-
ber 2006, para 2.1 (copy on file with the authors).

16  Statement by Michael Hwang in response to the 2013 NUs Law School Curriculum Review
(copy on file with the authors and quoted with Mr Hwang’s and NUs Faculty of Law’s kind
permission).
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Nonetheless, as the demands and expectations of the legal complex have shift-
ed, so too has the rationale for comparative law teaching. The passages just
mentioned emphasise training students in foreign legal systems so that they
will be able to discharge their professional responsibilities to their clients when
the latter engage in dealings with firms located in, or issues arising in relation
to, other jurisdictions. This outward-looking aspect is today complemented
by a more introspective stance: knowledge in comparative law is also seen as
beneficial for the development of the local legal system. With Singapore law
having come into its own,'” the government has begun to actively promote the
Singapore legal system as the natural ‘partner for legal solutions in Asia, as
the dedicated website puts it.!® Competing successfully in the international
market for laws requires inter alia regular adaptation of legal doctrines and in-
stitutions to suit commercial demands, and the same website touts Singapore
law as ‘[continuing] to absorb and modify the common law as well as best prac-
tices from other mature legal systems’. It should be clear that the identification
of legal approaches employed elsewhere that would warrant transplantation
and adaptation to the domestic sphere necessitates a comparative exercise be-
tween the home legal system and that of the prospective donor.

Accordingly, at present, foreign systems are not only studied for their own
sake at NUS and sMU; these also function as a lens to help students uncover the
premises of legal rules and think creatively about domestic legal problems. At
SMU, this has led one of the authors to require students to write a comparative
essay on a topical legal issue. To direct attention to the role that comparative
law can play in fashioning arguments to support case briefs before the Singa-
pore courts, students were inter alia asked to consider how two high-profile
local judgments — dealing respectively with a challenge to the validity of the
Penal Code’s Section 377a!® and a claim for damages for wrongful birth — would
have been decided under the law of at least two other jurisdictions.2® Other
examples were framed to mirror topics that local agencies tasked with law

17 There have been conscious and concerted efforts to develop an ‘autochtonous’ legal sys-
tem, on which see eg Andrew Phang, ‘Of Generality and Specificity — A Suggested Ap-
proach Toward the Development of an Autochtonous Singapore Legal System’ (1989)
Singapore Academy of Law Journal 68; TM Yeo & C Bull, ‘Autochthony and Authority in
the Law of Obligations’ in HT Chao and others (eds), The Law in His Hands: A Tribute to
Chief Justice Chan Sek Keong (Singapore Academy Publishing 2012).

18  Singapore Academy of Law, ‘SingaporeLaw.sg’ <www.singaporelaw.sg/sglaw/> accessed 6
May 2017.

19  Tan Eng Hong v Attorney General [2013] SGHC 199. See also the later ruling by the Singa-
pore Court of Appeal in Lim Meng Suang and another v Attorney General [2014] SGCA 53.

20  ACBv Thomson Medical and Others [2014] SGHC 36. At the time of writing, the case is on
appeal.
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reform may have occasion to consider, such as the need for an Ombudsman
and revisions to the framework governing parental leave. In a parallel process
at NUSs, students have discussed comparatively the ‘Confucianisation of law’
with reference to Singapore’s Maintenance of Parents Act 19952 and other
regional examples pertaining to parent-child relationships.

2 From South East England To South East Asia

Criticism that the NUS law school behaved as if though it were in South East
England rather than South East Asia would not have been too wide of the mark
some 20 years ago. The principal foreign jurisdiction studied was England,
which, as the country’s former colonial master, had left a strong imprint on
the origins and contents of Singapore’s legal system.22 By way of example,
common law subjects such as contract and tort were taught via a combina-
tion of English and local case law.23 Admittedly, some attention was devoted
to regional common law jurisdictions — notably India and Malaysia in the field
of public law — based on the logic that in this domain a number of the relevant
domestic rules were received from those countries, often pre-independence.
In a similar vein, the 1981 report that foreshadowed the introduction of com-
parative law teaching envisaged room for the study of the civil law tradition —
a topic that will be revisited later — and explicitly pointed to the merits of
studying European continental systems in this regard, following the then-NUs
Vice-Chancellor’s request that the authors of the report undertake study mis-
sions to France and Germany. This, in turn, meant that the NUS comparative
law course in its original incarnation was predicated on an examination of ‘the
European Economic Community (EEC) countries’ to uncover the methods and
structures of civil law systems.?* Asian legal systems, including those of fellow
ASEAN states, did not otherwise usually feature in the curriculum. Relatedly,

21 Maintenance of Parents Act, Act 35 of 1995 (1996) (Sing.).

22 GBell, ‘The Singapore Legal System in Context — Whither the Concept of a National Legal
System, in Kevin YL Tan (ed), The Singapore Legal System (2nd ed, Singapore University
Press 1999).

23 ‘Local’ meant Malaysian as well as Singaporean cases (Singapore was part of Malaysia
from 19635 and shared many legal facets and judicial traditions with Malaysia). This res-
onance has obviously become less pronounced as the moment of separation — g August
1965 — further recedes in time.

24  To be fair, passing reference was also made to the Japanese legal system and those of In-
donesia and the Philippines, although none of these featured prominently in the content
actually studied.
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Islamic law was not taught despite the presence of local shari‘a courts in
charge of applying Islamic law as personal law for Muslims.25

Today, the comparative courses at NUS and sMU are firmly Asia-centric at
their core, in due recognition of the country’s geographic location and the
growing practical relevance of familiarity with neighbouring jurisdictions for
new entrants to the Singapore legal profession. The 2006 sMU curriculum pro-
posal declared the chief objective of Comparative Legal Systems (CLS) to be
making students ‘conversant with the legal traditions and cultures within Asia,
especially [those] of Southeast Asia, India and China) and this remains the
outlook today. At NUS, the decision was taken in 2013 to revise the law cur-
riculum, inter alia to enhance students’ exposure to other Asian legal systems,
especially those belonging to the civil law tradition, over the course of their
legal studies. As part of this exercise, its basic comparative law course was re-
branded from ‘Comparative Legal Traditions’ to ‘Legal Systems of Asia’ (LSA).
The significance of this change must primarily be seen in the explicit reference
to ‘Asia’ in its title and the signalling function this may serve for (prospective)
students: content-wise, the course as refashioned simply places even greater
emphasis than before on the reception of the civil law tradition in the region.

In keeping with the ‘Asianisation’ of comparative law teaching, we are of the
view that a conscious and continuous effort should be made to draw on the
law of neighbouring jurisdictions whenever possible in selecting examples and
case studies for class discussion. For instance, NUS students are introduced to
the comparative law evergreen of the legal transplant by discussing how the
English doctrine of undue influence in family guarantees in the law of con-
tract has played out in the local context,26 while the notion of legal pluralism
is taught at SMU by examining how Indonesia, Malaysia, India and Japan have
sought to arrange State-religion relationships.2”

To conclude this narrative of the evolution of the Singapore approach to
the teaching of comparative law, we should finally note that when NUS intro-
duced its Comparative Legal Traditions course on the heels of the 1981 report,
it was offered as only one of a total of 18 electives. It is a testament to the value

25  As per the Administration of Muslim Law Act, Act No. 27 of 1966, § 39, 145 (2010) (Sing.);
see also Ahmad Nizam bin Abbas, ‘The Islamic Legal system in Singapore’ (2012) 21 Pacific
Rim Law and Policy Journal 163.

26 M Chen, ‘Legal Transplant and Undue Influence: Lost in Translation or A Working Misun-
derstanding? (2013) 62 Int'l Comp L Q 1.

27  The chapter on religion in Wen-Chen Chang and others (eds), Constitutionalism in Asia
(Hart Publishing 2014) offers an accessible introduction to the salient issues.
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attributed to the study of foreign legal systems that both the NUS and smMU
courses are today part of the core curriculum?® and hence mandatory for all
law students — this despite a large expansion in the number of available elec-
tive courses.

C Some Comments on Context

We have seen that comparative law teaching in Singapore has become more
attuned to the country’s regional setting over the course of the years, and there
is every reason to expect that other Asian law schools will follow suit with a
comparative component when deciding on the objectives and design of their
courses. This, we argue, requires careful engagement with at least three inter-
related characteristics of the Asian region that are not shared, or at least not
shared to the same degree, by the legal systems as they operate in Europe and
North America.

To start with, the degree and nature of integration in the region where stu-
dents are educated and prepared to enter practice matters, not least because
one of the aims traditionally envisaged for comparative law is as an instru-
ment for legal convergence.?? A desire to recreate the famous ius commune
seems to exert a powerful influence over integration endeavours in Europe,
with a concomitant central role for comparative law as a methodological tool
for legal development. Thus, in fashioning proposals for new EU legislative in-
struments, the Commission regularly relies on comparative surveys of the laws
in place in the various Member States; the Treaties exhort the Court of Justice
to devise a regime for the EU’s non-contractual liability ‘in accordance with the
general principles common to the laws of the Member States’,3 and academics
in the fields of private law have been active in conducting projects looking for
‘common cores’3! In addition, the choice of the principle of mutual recogni-
tion in lieu of full harmonisation in a number of policy areas — such as that

28  According to the 2007 VK Rajah Report (n 7) at p. 11, para 2.32: ‘Subjects should be consid-
ered “core” they equip the student with fundamental legal precepts and knowledge that
allow the student to progress on to other more specialist subject areas

29  Indeed, participants at the first International Congress of Comparative Law, organised on
the sidelines of the Paris World Exposition in 1900, emphasised the role of comparative
law in preparing ‘a common law for the civilised world.

30  Treaty on the Functioning of the European Union, art 340.

31 See notably M Bussani and U Mattei, ‘The Common Core Approach to the European Pri-
vate Law’ (1997) 3 Columbia Journal of European Law 339; ‘The Common Core of Euro-
pean Private Law’ <www.common-core.org> accessed 7 May 2017.
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of justice, freedom and security — means that national enforcement agencies
and courts in the EU are increasingly expected to be knowledgeable about the
legal systems of other Member States.3? Given the often symbiotic relationship
between law and the legal profession, this reality will in turn impact on the
manner in which comparative legal education in Europe is approached. The
situation is currently very different in Asia. Countries in that region do not
have a shared legal heritage that they can harken back to, and those virtues
comparative law professors may otherwise have sought to extoll in class. While
there are concerted and intensifying efforts to work towards legal convergence,
notably in the commercial domain, these are very much a project for the future
rather than an established fact. At the time of this writing there is no evidence
of a systematic use of comparative research-based drafting of policy measures,
calling for the involvement of academics who specialise in, for instance, com-
parative contract, tort or property law, and who would in turn be eager to share
with their students the experience accumulated as a result of participating
in such projects. Similarly, with the ASEAN Economic Community and other
transnational trading deals such as the Trans-Pacific Partnership still in their
infancy, judges and other legal officers do not face the same sense of urgency
to be intimately acquainted with the policies and rules in place in different
jurisdictions and hence engage in some form of ‘comparative law in practice’
on a regular, if not daily, basis.

This brings us to a further consideration: the salience of the common-civil
law divide. In Europe, this conventional mainstay of comparative law can be
presented as a distinction of declining practical relevance, as the historical
differences between the two systems are being gradually ironed out via EU
legal instruments and authoritative judicial pronouncements on their correct
interpretation and application in all EU member states. Here too, the Asian
dynamic is different. The discourse around regionalisation in Asia has empha-
sised the contemporary importance, not the marginality of the common-law/
civil-law dichotomy.33 As Sundaresh Menon has put it, ‘While it is possible to
speak in terms of European law, it is difficult to speak in terms of an “Asia-
Pacific” or “Asian” law. Even [ASEAN] ... an established regional body, cannot
claim a uniform commercial law. There is as yet no “Southeast Asian” law,

32 See eg Treaty on the Functioning of the European Union, arts 67(3), 67(4), 81(1), 82(1).

33 The balance between civil-law and common-law jurisdictions is also more even in Asia
than in Europe, where the number of civil law countries far outweighs the number of
common law states.
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which perhaps is unsurprising given the lack of common colonial roots and
hence the absence of a common legal tradition’34

Paradoxically, one might say, in Asia — with the lack of a natural fit for these
two major world systems of law as well as its cultural diversity — the civil-
common law divide is regarded as far more significant than in Europe, due to
the combination of the state of integration projects and the more even dis-
tribution of the two traditions among Asian countries as a result of historical
incidents of colonisation. The civil-common law divide was accordingly the
main area covered in the NUS course for a number of years, and the sMU ver-
sion for its part was also organised around this dichotomy when it first ran. The
need to keep devoting adequate attention to the civilian tradition has been
underscored by Michael Hwang, who continued his observations on the com-
mercial realities that fresh graduate will face as follows:

Taking my own practice area of international arbitration, cases heard in
the s1ac regularly involve the governing laws of China and Indonesia,
with Vietnam becoming more popular ... We are also not far from the
Middle East, with which we are rapidly developing trade and economic
relations, and about half of the Gulf countries have civil law traditions as
well. Indeed, civil law traditions have become so prevalent in my prac-
tice that I am actively taking steps to improve my knowledge of the basic
principles of civil law, and I would urge your [NUS] students to under-
take that same training both for academic reasons ... as well as for practi-
cal reasons of equipping them to face the requirements of modern legal
practice in Singapore.33

At the same time, in teaching the divide, account must be taken of the mul-
tiple sources and influences that have shaped Asian legal systems: China and
Vietnam, for instance, are informed by socialism, Confucianism, an eclectic
policy towards legal transplants, as well as the civil law tradition. This makes
the isolation of discussion of the civil law — important as this legal tradition
and its concepts are in most private law matters — difficult to achieve when
one aims to present an accurate overview of the region’s legal systems. In other
words, the relative ‘messiness’ and ‘legal melting pot’ character of a great many
South East Asian systems means that it would be misconceived to pretend dur-
ing comparative law teaching that a student truly grasps their internal logic if

34  Menon (n4) 244.
35 Hwang (n16).
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he or she can ‘pigeon-hole’ Asian countries as belonging to either the civil law
or the common law tradition.

In fact — and this is the final contextual feature — comparative law teaching
in Asia must confront the difficult question as to the significance and perhaps
even the meaning of ‘law’ in that region, with its ‘nomic din’3¢ The challenge
here is the very obvious prevalence of a number of pluralisms. As for religious
and ‘classical’ legal pluralism, we note the pervasive co-existence of State
law with customary and religious norms that are perceived by some parts of
the local communities as amounting to ‘law’. In this regard, one can point to
the continued practical relevance of adat law in Indonesia37 or the exclusive
jurisdiction that Malaysia’s Syariah courts exercise over Muslims in the person-
al law domain.38 Next, Asia exhibits economic pluralism: the region comprises
an amalgamation of developed, middle-income, and developing countries.
This brings with it an element of diversity that arguably shapes the demand
for, and the context of, comparative knowledge on the part of law graduates in
ways that differ from what is expected in other parts of the world where ‘law
and development’ or law-and-governance’ initiatives play a much smaller role,
if any. Lastly, this area of the world evinces a dramatic degree of political plu-
ralism, where one can find every type of regime: from an absolute monarchy in
Brunei to military rule, as in Thailand and Myanmar; dominant party systems
in Singapore, Malaysia, and Japan,; stable democracies in India, Indonesia and
South Korea; and one-party socialist states in North Korea, China, Laos, and
Vietnam. We can again draw a parallel with the state of affairs that prevails in
Europe and North America: there, only the first dimension of pluralism seems
relevant, and even then, at a marginal level.

Coming to terms with Asia’s reality of pluralism partly requires, we believe,
expanding the breadth of foundational courses in this area to include public
law themes to complement the traditional private law leanings of the common-
civil law divide. On the one hand, an awareness of the manner in which con-
stitutionalism is practiced in Southeast Asia is useful in making sense of the
prospects and pitfalls for further regional economic integration. On the oth-
er hand, there are indications that developed Asian states, like Singapore or
Japan, are also interested in becoming a legal donor of (aspects of) rule of law

36  Andrew Harding, ‘Comparative Law and Legal Transplantation in South East Asia: Mak-
ing Sense of the “Nomic Din” in D Nelken, and ] Feest (eds) Adapting Legal Cultures (Hart
Publishing 2001).

37 For instance in the area of land law, see Daryono, ‘The Transformation of Land Law in
Indonesia: The Persistence of Pluralism’ (2010) 5 Asian ] Comp L 1.

38  Federal Constitution of Malaysia, art 121(1A).
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models for countries such as Myanmar, Vietnam or China, and they typically
present their frameworks as more suitable for transplantation in view of their
elaboration with reference to Asian political and economic factors and ideals,
in contrast to the Western version of this notion with its liberal-democratic
underpinnings. Exposure to foreign public law discourses and arrangements
may particularly help those graduates who enter government service, either
in realising their country’s ambitions as a regional provider of a wide array of
legal services, or in evaluating the relative appeal of competing frameworks on
offer for transplantation.

By way of example, our students are thus invited to consider Malaysia’s
struggle to deal with the contradiction between Westminster constitutional-
ism and Islamic law (at NUS) and to examine the nature of Indonesia’s brand
of secularism and the impact of that country’s blasphemy legislation in fos-
tering religious harmony (at SMU) — an objective that also strongly resonates
in multi-religious Singapore.3® The region’s political pluralism is highlighted,
inter alia, through a debate at NUS on the application of classic notions like the
rule of law and separation of powers in societies such as China and Vietnam
in the context of LsA, while the SMU course devotes time to reflections on the
existence of facets of power (like the military in Myanmar or the monarchy in
Thailand) alongside institutions that represent Montesquieu’s three branches
of government.

The region’s rampant pluralism arguably also calls for inquiries that extend
beyond a ‘simple’ comparison of positive laws and invite students to think
about legal cultures, with all the methodological challenges and requirements
for the background and training of teachers that such an approach entails.

To sum up this discussion, the existence of considerable variations in re-
gional context must be duly reflected in the curriculum and methods employed
during comparative law courses, to ensure that students receive knowledge
and gain perspective that are genuinely horizon-extending and actually useful
in tackling comparative law issues arising in the particular Asian setting.

39  See eg the Maintenance of Religious Harmony Act, Act No 26 of 1990 (2001) (Sing.), dis-
cussed in ] Rajah, ‘Policing Religion: Discursive Excursions into Singapore’s Maintenance
of Religious Harmony Act’ in P Nicholson, P (ed), Examining Practice, Interrogating
Theory: Comparative Legal Studies in Asia (Martinis Nijhoff 2008); Thio Li-ann, ‘Control,
Co-optation and Co-operation: Managing Religious Harmony in Singapore’s Multi-Ethnic,
Quasi-Secular State’ (2006) 33 Hastings Const L Q 197.
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D Creating a Conducive Learning Environment

In light of what has been said about the determinants of and influences on
undergraduate comparative legal education in Asia, let us now consider some
of the didactic approaches that law schools may wish to employ.

1 Fostering Debate Among Class Participants

As Ault and Glendon have observed, while comparative law courses in the cur-
riculum may have ‘a variety of functions), a goal that seems to be shared among
their teachers is to add new dimensions to the way students think about the
law.#0 This is also true of the foundational courses that we have taught in
Singapore for the past few years: these are conceived as having a ‘perspective’
character, in that we do not seek to instruct students systematically in the sub-
stantive law of particular foreign jurisdictions, except by illustrating how a legal
system may respond to a given socio-economic problem. Rather, the approach
taken is to explore relevant themes — both general (eg legal transplantation,
legal pluralism, constitutionalism) as well as specific (eg Islamic legal tradi-
tions, Confucianism, socialist law) — and impart system-specific knowledge in
the sense of cultivating an understanding of the history, philosophy, tradition-
al institutions, and legal methods (procedures, reasoning) involved in the legal
system under consideration.

We have found that in terms of pedagogical tools, the use of Socratic ques-
tioning is particularly suitable to stimulate critical thinking among students
about competing legal approaches and to direct their attention to the values
and beliefs that underpin both their own and foreign legal systems. To illus-
trate, when comparing the approaches that civil and common law systems
take to tortious liability, students at SMU are quick to recognise that, pursuant
to the relevant statutory and judicial authorities, it is generally easier to bring a
claim for wrongful conduct in civil law jurisdictions than in those that belong
to the common-law tradition, with its insistence on a duty of care that must
be present before one can proceed under the quasi-general tort of negligence.
They initially decry this (in their view) overly liberal approach and when asked
why, proceed to marshal utilitarian arguments that range from the importance
of protecting entrepreneurship from excessive liability to the enormous finan-
cial burdens that excessive litigation would bring about. When subsequently

40  H Ault and MA Glendon, ‘The Importance of Comparative Law in Legal Education: Unit-
ed States Goals and Methods of Legal Comparison’ (1975) 27 Journal of Legal Education
599, 600.
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challenged to think of rationales for adopting a more generous stance on tor-
tious liability, students are led to consider the value of societal solidarity, with
its appeal to a different set of moral beliefs. They are further encouraged to
reflect on the role of insurance, including the requirement imposed by some
civil law jurisdictions that all residents purchase general liability insurance,
in understanding how non-legal mechanisms impact on the use of the legal
system. In a comparable vein, students at NUS are asked to think about the
merits of studying Japanese law, and whether the Chinese experience demon-
strates that rule of law reforms propel economic development. The Japanese
legal experience, they discover, indicates that the civil law system as developed
in Japan can be beneficial in securing social solidarity and in dispute resolu-
tion; and they come to realise that China struggles with competing approaches
to the rule of law and judicial independence.

When it comes to the method of instruction, then, emulation of the West,
which pioneered Socratic questioning, may offer the most solid foundation
for comparative legal education in this region also. To be clear, the virtues of
this method in training legally agile minds are not confined to comparative
courses: in his contribution to this volume, McConnaughay and Toomey relate
how students at Peking University’s School of Transnational Law have simi-
larly come to appreciate the merits of Socratic questioning in contrast to being
lectured throughout their years in law school.# At the same time, we must
bear in mind that abandoning the conventional approach practised by many
Asian universities of having large-scale lectures where students are assigned
a largely passive role requires a change in mind-set that is unlikely to hap-
pen overnight. What is more, while it is certainly possible to employ Socratic
questioning in classes comprising dozens of students — think for instance of
the poignant example set by philosopher Michael Sandel with his “Justice”
seminars at Harvard University — fostering a truly inclusive dialogue is made
easier as class sizes are reduced. Singapore’s two law schools are fortunate to
find themselves in a position where they can afford to instruct their students
in relatively small groups of around 4o students, and to do so throughout the
four-year LLB program for both core and elective courses, including those on
comparative law.#2 Whether other law schools in the region can follow suit
(assuming that the willingness to do so in principle exists) will depend in large
part on resource considerations such as the student-instructor ratio and the

41 See Chapter1o.

42 There are exceptions at NUS in some cases, where the teaching teams feel that the subject
is best taught in a ‘lecture-tutorial’ format, with labour-intensive attention to small-group
tutorials of around 10 students.
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availability of sufficient classrooms of the requisite size — factors that may well
be beyond their exclusive control.

To the extent that the Socratic method is chosen as the preferred pedagogi-
cal tool, we suggest extending its reach beyond instructor-led discussion to also
encompass student-to-student dialogues. At SMU, one of the authors has done
so by designating part of each three-hour seminar as the ‘peer teaching seg-
ment’. A small group of students — typically around four — is given the task of
conveying a clearly defined aspect of the mandatory material to the rest of the
class, using Socratic questioning. Topics that have been peer-taught include
‘the effect of supervening events for contractual performance), ‘the role of judg-
es and the organisation of the judiciary in civil and common law traditions’,
and ‘the use of, and preconditions for, public interest litigation’ This approach
is decidedly resource-intensive, since extensive pre-seminar meetings have
to be scheduled to discuss both the content and manner of delivery with the
students responsible for the peer-teaching segment. Initial experiences have
however been very positive. The students in charge of peer teaching are able
to practise their skills in creating a captive audience and listening attentively
to the points raised by their fellow students — qualities that should stand them
in good stead for their future careers in the law. The better sessions were those
combining a more explanatory and a more normative/evaluative portion, with
students explicitly seeking to make sense of variations in approach and think-
ing between the jurisdictions covered and encouraging reflection on what
insights the Singapore legal system may wish to draw from the experiences
elsewhere. Several peer teaching groups also chose to structure their session as
a dialogue among their members, with each acting as a fictional representative
of a different (Asian) legal system in a debate on the legal techniques employed
to address a common social problem. This appears to be a particularly success-
ful strategy in instilling an appreciation for the ethos of that jurisdiction on
the part of the fictional ‘student-ambassador’, with a knock-on effect on the
perception of the merits of the legal techniques chosen by the system under
consideration on the part of the audience.

At NUs, one of the authors implements a different exercise with a some-
what similar purpose, requiring around five students in each class to prepare
‘response pieces’ in which they engage with one or more of the prescribed
readings. These ‘response pieces’ must be submitted before class for feedback
and then presented at the start of the seminar.*3 During class, the authoring
students are called upon to present their understanding of the text(s), together

43 These responses are assessed and weighted at 50% of the final grade. The other 50% is
based on a take-home examination with answers submitted online within a few hours.
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with any tropes for debate that they have formulated, to their peers. In so do-
ing, they often play a central role in creating traction for discussion. For exam-
ple, in 2015 one student was asked to discuss whether Myanmar is a common
law system and whether it should be a common law system; his presentation
led to a discussion embracing close and critical analysis of what we regard as
fundamental to a common law system, and in what respects the developmen-
tal needs of a country in transition can be served by the common law. Similarly,
in another class a student discussed whether socialist law is a separate legal
tradition, leading to critical analysis of law in socialist states and discovery of
socialist elements in changing legal systems in Vietnam and China.

2 Selection of Course Materials

Another issue that must be addressed is the selection of materials: what makes
good reading for the Asian student of comparative law? At first blush, teachers
are spoilt for choice; recent years have seen a veritable explosion in handbooks,
edited volumes and journal articles on comparative law writ large, addressing
everything from methodological quandaries to inquiries into the substantive
law in a number of jurisdictions. A closer look reveals, however, that most of
the leading publications in this field comprise writings that focus on the us and
Europe. To illustrate, the Oxford Handbook of Comparative Law** in its first part
purports to give an account of the evolution of comparative law in the world: of
the eight chapters, five narrate the development of the discipline in European
countries, a sixth describes the United States, while the chapter on “East Asia”
is effectively a case study of the Japanese reception of the German Pandectist
system in the area of private law. Similarly, a country report on Japanese law is
the only Asian element in the Elgar Encyclopedia of Comparative Law (which
features 19 other such reports, in addition to contributions on a host of other
substantive topics)*> and Zweigert and Kotz, in their classic An Introduction to
Comparative Law also confine themselves to a discussion of Japanese and Chi-
nese law.*6 One is left with the impression that the chapters on Asia in these
and other texts are largely tokenistic. Moreover, comparative writings on Asia
often feature the same countries — namely, Japan, India and China (occasion-
ally supplemented by references to legal practices in South Korea, Taiwan and
Singapore) — to the exclusion of large swathes of a region that has rightly been

44 M Reimann and R Zimmermann (eds), The Oxford Handbook of Comparative Law (OUP
2012).

45  JM Smits (ed), Elgar Encyclopedia on Comparative Law (2nd edn, Edward Elgar 2012).

46 K Zweigert and H Kotz, An Introduction to Comparative Law (Tony Weir tr, 3rd edn, oup
1998).



TEACHING COMPARATIVE LAW IN SINGAPORE 119

characterised as “extraordinarily diverse”.#” One looks in vain for papers com-
paring how Indonesia, Vietnam and Thailand deal with problems in the law
of contracts — like the possibility of literal enforcement or the interpretation
of promises — or the operation of the tort law system in Cambodia, Malaysia
and Myanmar. As for accounts that have a more methodological slant, these
are frequently prepared by American or European scholars who naturally rely
on examples from these parts of the world to illustrate complex notions such
as legal culture or convergence.*® This reduces the educational value of such
accounts for Asian students who are not intimately familiar with say, European
history or debates on the harmonisation of European private law, and does
little to trigger their interest in the study of comparative law more generally.

Atboth NUSs and sMU the strategy has been to mix literature which describes
or explains Asian legal systems from the inside, written by scholars trained in
the relevant system, with literature written by scholars with an external and
more comparative law-oriented approach. That most of the relevant internal
literature will be in a language other than English, the medium of instruction
in Singapore, presents a missed opportunity if not a downright limitation. We
pursue this issue below.

For now, let us make clear that while this ‘eclectic’ approach to the selection
of materials may be largely born of necessity, we in fact consider that there are
several good reasons to continue to do so, even if casebooks and textbooks that
draw on examples and use primary materials from the region are more widely
available. As the very aim of comparative law teaching is to expose students
to a range of viewpoints and ways of thinking about the interplay between
law and society, it seems preferable to prescribe readings by different authors
addressing the same issue. The idea is to create an experience whereby stu-
dents, when preparing for class, are already challenged to make sense of the
different perspectives and think critically about which of these they prefer,
and why. This, in our experience, has a positive correlation on the quality and
thoughtfulness of the discussion during the actual seminar. We also believe
that combining readings from various sources serves as an antidote to the
tendency among students to search for the ‘right’ solution, which we consider
anathema to the course’s objective of broadening perspectives and making

47 C Saunders, ‘The Impact of Internationalisation on National Constitutions’ in A Chen
(ed), Constitutionalism in Asia in the Early Twenty-First Century (Cambridge University
Press 2014) 412.

48 See eg ] Husa, A New Introduction to Comparative Law (Hart Publishing 2015); M Siems,
Comparative Law (Cambridge University Press 2014) — although to be fair, both authors
do make reference to non-Western systems on several occasions.
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students more accepting of the merits of solutions adopted by other legal tra-
ditions. What is more, using one or two textbooks to structure comparative law
seminars undervalues the flexibility inherent in such courses, which do not
have a predetermined list of specific topics that must be addressed in contrast
to classic law modules such as contract or tort law: the latter would surely be
seen as incomplete if they did not feature a discussion of offer and acceptance
or the regime governing vicarious liability respectively. As such, and framed
in more positive terms, comparative law courses provide ample opportunity
for innovation as far as content is concerned. We find ourselves adjusting the
selection of materials on a yearly basis in an effort to tailor the course to what
might interest students in any given year, also bearing in mind local legal issues
and controversies.

On a related note, textbooks that offer a comparative examination of an
area of substantive law may be out-of-date for at least some of the jurisdictions
canvassed within a few years of publication. While change is a feature of all
legal systems, the rapid pace and scale of legislative reform in Asia — with many
countries having recently experienced or presently going through economic
and political transitions*? — make this risk a particularly real one for teachers
of comparative law in this region. Therefore, placing too much faith in a hand-
book may mean that students are inadvertently exposed to incorrect informa-
tion, and hence come away with flawed comparative findings.

In contrast, embracing a dynamic approach to the assignment of readings
seems to us to be beneficial for students — for the reasons set out earlier — and
teachers alike, as the latter are able to adapt a comparative law course to their
particular capabilities and interests, which makes for more effective teaching
and accords well with the reality in many law schools of having multiple in-
structors for a single course.

3 The Personal Dimension

More so than with other law subjects, the learning experience in a comparative
law course also depends — pedagogical tools aside — on the people involved.
This applies to both those in front of the classroom as well as the students.
A more heterogeneous student body, in terms of socio-economic (and ideally
also legal-political) background, views and experiences may impact positively
on the nature and quality of debate during comparative law seminars when
it comes to canvassing the respective merits of alternative models to social

49  Myanmar offers a good example in this regard. For a good introduction to that country’s
evolving legal system see M Crouch and T Lindsey (eds), Law, Society and Transition in

Myanmar (Hart Publishing 2014).
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problems. Reality, however, may be quite different, as it also is in Singapor-
ean law schools. Each comparative law class at NUS and sSMU comprises about
40 to 50 students, almost entirely Singapore citizens with a similar English-
medium educational background, high-grade profiles in secondary school or
junior college, and holding similar worldviews.5 It is no easy feat to alleviate
such a situation. It might be possible to use admission processes to bring about
(more) variation in the composition of the student cohort, but this may expose
Asian law schools — much like their US counterparts — to protracted debates
about the desirability of affirmative action preferences and the shape that any
such policy ought to take. It also invites reflection on a question raised earlier,
that of the role of law schools vis-a-vis the profession and the extent to which
the latter should reflect, to a greater or lesser degree, the make-up of society
as a whole. While these issues clearly warrant further investigation, space con-
straints prevent us from doing so at this juncture. Let us instead highlight two
alternative strategies that we have experience with, and that might be easier
to implement. At sMuU, exchange students are allowed to take compulsory
undergraduate modules, including the Comparative Legal Systems course, and
a growing number make use of this possibility.

Conversely, at NUS, one of the authors has invited visiting young scholars
from neighbourin