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Preface

This book contributes to the literature on American concep-
tions of race and citizenship from the perspective of the cultural history
of law. My aim is to depict a specific language through which the racial
character of civic belonging in the United States was understood from the
late-nineteenth through the mid-twentieth century, a way of speaking and
thinking that I call “juridical racialism.” In sketching the contours of this
civic language, I seek to highlight not only its role in the transformation
of what historian David A. Hollinger has called “the circle of we,” but
also its place within changing elite views of the relation between the in-
dividual self and the expanding apparatus of the liberal state. In addition,
I wish to offer a window onto how the rise of the concept of culture as-
sociated with anthropologist Franz Boas entered U.S. constitutional law
and influenced American conceptions of national identity.

Americans without Law addresses students and scholars in American
studies, political science, history, law, and related fields in the humanities
and social sciences. Although it appears after the publication of my book
Black Trials: Citizenship from the Beginnings of Slavery to the End of
Caste (Alfred A. Knopf, 2004), it is, in fact, my first book-length study.
Readers of both works may discern the affinity between juridical racial-
ism and my treatment of the concept of a “people of law” in Black Tri-
als, and indeed the research undertaken for this first book lay the con-
ceptual foundations for the second. At the same time, this study takes a
more expansive and theoretically generalizable approach to issues of cit-
izenship by placing the history of juridical racialism in a comparative
racial frame, as well as by exploring issues of subjectivity, state formation,
and modernization.

I wish to thank the Social Science History Association for awarding the
manuscript of Americans without Law the President’s Book Award of
2000, an honor I will always treasure. I also wish to thank Dean Stuart

X



x | Preface

L. Deutsch of Rutgers School of Law-Newark, who provided the assis-
tance of the Dean’s Research Fund so that I might prepare the manuscript
for publication; my colleagues at Rutgers, particularly my fellow legal
historian Gregory Mark; a group of exceptional senior scholars in Amer-
ican studies, legal history, and law and society who supported this project
through their intellectual and personal generosity, especially Jean-
Christophe Agnew, Rogers M. Smith, William E. Nelson, Robert W. Gor-
don, William E. Forbath, John Brigham, and Christine B. Harrington; the
librarians and library staff of Yale University, the Houghton Library at
Harvard University, the Library of Congress, the New York Zoological
Society, and the National Archives; my friends Mitchell A. Orenstein,
Thomas Hilbink, and Mark Atwood Lawrence, who gave early encour-
agement to my work; and Adam Goldman and Monica Moore for heroic
editorial assistance at the final hour. This book is dedicated to my wife,
Stephanie Kuduk Weiner, for all her love.



Introduction

“[T]o imagine a language,” wrote the philosopher Ludwig
Wittgenstein, is “to imagine a form of life.”! This book examines how
one aspect of our national life, the racial limits of American civic belong-
ing, was imagined and brought into being through a culturally potent and
institutionally productive language of law. I call that language “juridical
racialism,” and I believe it was a basic feature of the history of American
citizenship in the late-nineteenth and early-twentieth centuries, though it
has gone largely unexamined and unnamed until now. Juridical racialism
was a civic rhetoric that fused the concepts of race and law into a single
idea—in which the two concepts were mutually constitutive—and that
drew its principles from prominent contemporary social scientific theo-
ries of human variation, especially those associated with the developing
field of anthropology. Juridical racialism was present throughout public
discourse in the wake of the Civil War, much as public language is now
saturated with principles of economic rationality, and its legacy persists
within controversies about the use of American power to advance democ-
racy abroad. By considering the role this powerful rhetorical amalgam
played in political debates and Supreme Court decisions about the civic
status of four minority groups in four successive historical periods, I seek
to reveal not only its significance for the history of American citizenship,
a task that opens a window onto the influence of the modern concept of
culture in American law, but also its centrality to the linked history of
American state development—a story, in turn, based on a transformation
in conceptions and practices of the self. At root, I argue, juridical racial-
ism was a historically significant discourse of modernization that enabled
the United States to manage its civic boundaries in ways that furthered
national economic growth.

In the chapters that follow, I examine the role juridical racialism
played in debates about the civic status of Native Americans in the 1880s,
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Puerto Ricans and Filipinos in the 1900s, Asian immigrants in the 1920s,
and black Americans in the 1940s and 1950s. Each chapter is divided
into two parts. The first part explores the life and work of a public
thinker who followed a particular mode of racial or anthropological
thought and, accordingly, promoted a specific juridical-racial vision of
the group whose status is at issue in the chapter. The second part consid-
ers how the racial views the thinker advanced were mirrored in the ju-
risprudence of Supreme Court decisions that affected, and in most cases
diminished, the civic standing of the group. In chapter 1, I examine John
Wesley Powell, founder of the Bureau of American Ethnology and advo-
cate of the principle of unilinear social evolution, alongside legal deci-
sions supporting the constitutionality of the Dawes Act, which subdi-
vided native lands during the assimilationist era of U.S. Indian policy. In
chapter 2, I discuss Senator Henry Cabot Lodge, progressive exponent of
American imperialism and student of the Teutonic origins thesis of Amer-
ican government (a school of thought that lay at the boundary of legal
history and anthropology), alongside one of the Insular Cases
(1901-1904), which defined the civic status of the territories the United
States acquired through the Spanish-American War.? In chapter 3, I con-
sider Madison Grant, popular champion of racial eugenics as well as a
virulent, racialist theory of European and American history, and Takao
Ozawa v. United States (1922), which lay the basis for the exclusion of
Japanese immigrants under the Immigration Act of 1924.% And in chap-
ter 4, I examine Gunnar Myrdal, author of An American Dilemma
(1944), a thinker broadly influenced by the psychological and anti-essen-
tialist principles of the Boasian culture-and-personality school of anthro-
pology, alongside the midcentury desegregation case of Brown v. Board
of Education (1954).*

Over the course of these chapters, I develop four related arguments.
The first argument is that juridical racialism formed a distinct tradition in
the rhetoric of American citizenship in which racial groups were charac-
terized in terms of legal categories and in which law was described
through the lens of racial difference, a rhetoric in which race and law
were mutually constitutive. Most important, in the rhetorical tradition of
juridical racialism, minority groups were characterized in terms of their
relative legal capacity—their ability or inability to uphold legality as a
general ideal and to follow specific forms of legal behavior—and this
characterization served to justify a group’s place in the circle of national
civic life. As I will explain, juridical racialism drew its intellectual au-
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thority and rhetorical tropes from prominent contemporary theories of
human variation in the social sciences, especially anthropology, a relation
to the professional disciplines that marks it as a historically specific and
distinct expression of the tendency of many national communities to de-
scribe outsiders as peoples without law. While juridical racialism was im-
plicated in the public perception and civic status of most racial minorities
in the United States, not all its rhetorical manifestations were equally im-
portant. Those I examine in this study were significant for the role they
played in furthering state and economic modernization at critical junc-
tures in national history. Moreover, while juridical racialism has been an
active ideological presence among a range of institutional actors, it has
been especially salient among the groups I consider here: academics and
intellectuals, as a framework to understand human variation; political of-
ficials, as a tool with which to advance generally exclusionary policies of
citizenship; and the judiciary, as an underlying structure of jurisprudence
in constitutional and statutory adjudication.

The second argument of this study is that the character of juridical
racialism changed radically as a result of the development of the modern
concept of culture. Because juridical racialism has mirrored contempora-
neous social-scientific theories of human variation, its history involves the
story of an intellectual revolution. In the social sciences, that revolution
took place when the modern culture concept, originally advanced by
Franz Boas, displaced modes of understanding human difference associ-
ated with nineteenth-century ethnology and the intellectual fields and
frameworks against which anthropology set itself as it grew into its own
as a professional discipline. These included most prominently theories of
unilinear social evolution, in which all societies are classified according to
a single continuum of upward historical progress, and those of racial es-
sentialism, which attribute cultural differences to somatic inheritance.
The success of Boas and his students in their campaign against these now
rejected views effected a decisive break with the social-scientific past. The
history of juridical racialism involves a parallel discontinuity, in which
forms of juridical racialism that drew on pre-Boasian notions of race, and
thus helped justify the exclusion of minority groups from full civic be-
longing, were displaced over the course of the twentieth century by a cul-
turalist juridical-racial framework that furthered racially inclusive civic
ends. In this respect, the story of juridical racialism illustrates one way in
which the modern concept of culture helped transform American civic life
along the politically progressive lines its advocates envisioned; indeed, as
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I indicate in chapter 4, under the influence of the concept of culture, the
tradition of juridical racialism came largely to a close.

The final two arguments that structure this study approach juridical
racialism in terms of continuity rather than change. Most important, the
rhetoric of juridical racialism was a discourse of modernization that, in
all its forms and stages, advanced the constitutional authority of the fed-
eral government in ways that furthered national economic growth. Each
of the following chapters describes how a rhetoric of juridical racialism
was used to manage the civic status of a particular minority group whose
fate was tied to one of the era’s central dilemmas of political economy,
which was resolved through the judicial reaffirmation or expansion of
federal power. In chapter 1, I consider how juridical racialism enabled the
more effective exploitation of Indian land in the late-nineteenth century,
in a process Karl Marx ironically called “primitive accumulation,” by
laying the legal foundation for the Indian plenary power doctrine.’ In
chapter 2, T examine how juridical racial thought helped secure better ac-
cess to overseas markets in the early-twentieth century through its role in
the development of the doctrine of territorial incorporation. In chapter 3,
juridical racialism served the goal of stabilizing domestic labor markets in
the 1920s by restricting Asian immigration to the United States on the
basis of national plenary immigration authority. And in chapter 4, in the
wake of the Boasian revolution, juridical racialism helped facilitate the
expansion of postwar consumer society by supporting the cause of south-
ern desegregation, which was made possible by the expansion of federal
power over the states under the Fourteenth Amendment and the Com-
merce Clause. In each instance, juridical racial rhetoric formed a concep-
tual link between national civic identity, American state development,
and material, economic progress.

In each instance, moreover, the development of federal power facili-
tated by juridical racial thought was linked to a distinct mode of personal
being centered on individual subjection to the idea and institutions of the
state. I illustrate this bond, the final framework that structures this book,
through interpretation and presentation of individual biographies and the
conceptions and practices of the self it reveals—a bond for which the rise
of the culture concept represents, once more, not a break but a culmina-
tion. Each anthropological thinker I examine was an anti-traditionalist
modernizer at the level of both society and the human person, an indi-
vidual who attempted not only to further the progressive advancement of
social and economic life, but also to transform his own personal being ac-
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cording to the needs of the new world he envisioned. Each inscribed the
social dynamics and institutional imperatives of modernity into the deep-
est regions of his own self, structuring his life according to those mascu-
line attributes of “infinitely competent responsibility and self-cohering
discipline” characteristic of modern legal identity.® John Wesley Powell,
navigating the Colorado River with only one arm, mapping the territory;
Henry Cabot Lodge, moving from the passive world of historical schol-
arship to the staunch, forward-looking advocacy of imperialism; Madi-
son Grant, hunter, misogynist, steel-willed Nordic explorer; Gunnar
Myrdal, hard-driving prophet of modernization—all were men of stern,
rigid discipline, fired by ambition, who lived in their own experience an
ideal of modern legal order. Through a process of conscious self-fashion-
ing, they “[drew] together and indistinguishably absorb[ed] the diversity
of existence that is being in law,” thereby forming the cultural site in
which was lodged the very existence of the legal order and of the state.”
The remainder of this introduction provides a context for the chapters
that follow. I first discuss the origin and nature of juridical racialism in
greater detail, in doing so also placing this study in a broad scholarly con-
text. I argue that juridical racialism developed in the mid-nineteenth cen-
tury from a general ideological tendency of nations to characterize out-
siders in legal terms, a tendency buttressed by the philosophical origins of
western principles of legality, and I characterize its study as part of a
larger effort to classify the basic conceptual units of American civic iden-
tity. I also describe juridical racialism as having served as a medium, in
sociological terms, for national boundary maintenance and intersystem
adjustment, binding together varying social and institutional spheres of
American life as they adapted to new material circumstances and exigen-
cies. Second, T discuss the history of anthropological and other ap-
proaches to human variation, especially the rise of the modern concept of
culture associated with Franz Boas and his students. Specifically, I de-
scribe the conflict between the Boasian culture concept and those theories
of human difference it displaced as the field of anthropology grew into a
fully professional discipline. This discussion proceeds in part as a sketch
of Boas himself, anticipating the biographical features of chapters 1-4. Fi-
nally, T discuss the interpretive perspective and method that guides my
analysis, specifically as it concerns the historical relation between law and
the social sciences. In particular, I explain how my approach departs from
the view of law and social science fostered by sociological jurisprudence,
and how it instead is driven by an interdisciplinary model of legal history
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influenced by the field of cultural anthropology and grounded in narra-
tive.

Nations are based on myths. The “imagined community” of the United
States is like that of any other nation in being grounded in often tacit be-
liefs about the meaning and purpose of the state—beliefs that determine
who can and cannot achieve full civic belonging, or citizenship.® (I use the
terms “citizenship” and “civic belonging” interchangeably in this book to
indicate that citizenship is not simply a narrow legal matter of rights but
also one of identity and cultural acceptance.) In the United States, as in
many other nations, for example, full citizenship long was limited to men,
who were thought uniquely to possess those traits necessary for republi-
can government, a principle both enshrined in state and national laws,
such as those limiting the franchise, and manifest across a range of social
behaviors and cultural values. Juridical racialism was one such language
of national identity, one component of the imaginative history of Ameri-
can nationhood. In this respect, this study contributes to a recent body of
work in political science investigating the various forms of ascriptive,
anti-liberal hierarchy that have underlain statutory and judicial construc-
tions of citizenship in the United States—work based on the notable
claim, developed by Rogers M. Smith, that “civic myths” are manifest es-
pecially in narrative form.” Similarly, the study of juridical racialism ad-
vances the more general historical project outlined by Fredric Jameson,
who has called on scholars to identify each of the “minimal ‘units>” of so-
cial and political discourse he calls “ideologemes.” According to Jame-
son, scholars should direct their work toward “the identification of ide-
ologeme(s], and, in many cases, of [their] initial naming,” and he further
observes that such minimal ideological units have the peculiar quality of
being “susceptible to both a conceptual description and a narrative man-
ifestation all at once.”!?

Citizenship, it is worth emphasizing, has generated an extensive schol-
arly literature over the past generation, and there are no signs this inter-
est will diminish.!" In political science and law, history and philosophy,
literature and cultural studies, scholars have explored the subject in ever-
greater range and detail. This scholarship has been eclectic in its methods
and motivations, but it tends to be bound together by a concern for the
status of minority groups within conceptions of American civic identity,
especially the groups David A. Hollinger has termed “ethno-racial
blocs.”? Such scholarly attention to race is hardly surprising. As Edmund
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S. Morgan revealed thirty years ago, the fundamental ideas upon which
the United States was founded were created under conditions of African
chattel slavery, and the nation has been grappling ever since with the con-
sequences of that original sin.!> More immediately, the memory of the
Civil Rights Movement and the rise of one of its academic legacies of the
1980s, the intellectual and political banner of multiculturalism, brought
fresh interest to the ways in which racial minorities have been drawn in-
side or excluded from the “circle of we.”'* Whatever the cause, the status
of racial minorities in civic life has become one of the driving themes of
contemporary academic discourse. This book contributes to that conver-
sation from the perspective of legal scholarship, but with a difference.
Like most scholarship about race, law, and citizenship, this book is con-
cerned with the way legal institutions drew the boundaries of the Ameri-
can nation, with which groups were excluded, or included, and when and
how. As a study of civic rhetoric, however, whose historical approach is
influenced by principles of anthropology that trace ultimately to linguis-
tics, its final concern lies not with the law but rather with the idea of law,
and not with race but rather with its conceptualization, and with how the
mutual constitution of those two principles formed a widely used, pro-
ductive language of American identity. It contributes to the study of race
and citizenship through what might be called a cultural history of ju-
risprudence.

The tradition of juridical racialism in American civic life is not sui
generis.'S The mutual constitution of the idea of race and the concept of
law is implicit in the life of most nations. Groups achieve a feeling of sol-
idarity in part through the exclusion of outsiders, typically justified by the
belief that those excluded lack some essential normative quality that
members of the group share, for instance racial descent or observance of
a particular religion. A commitment to shared legal ideals is an especially
powerful criterion for defining community boundaries, all the more so
when the community is coterminous with the geographic boundaries of a
nation state. In Durkheimian terms, law is a morally integrative force that
holds complex societies together through its expression and formation of
collective values.'® As a historical matter, then, it comes as no surprise
that the founding of national and other collective identities on shared
legal commitment has deep roots in the West, tracing back at least to the
ancient Israelites, who were transformed from a collection of semino-
madic tribes into a people and, ultimately, a nation, through their accep-
tance of the law brought from Mt. Sinai—an acceptance that made them,
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classically, a “people of law.”'” While Christian thinkers would later
draw on the theology of Paul to distinguish between a people of law and
a “people of grace,” the Christian community that grew from Judaism
continues to be based on a shared vision of law, one proclaimed in the
Old Testament but transformed and superseded by the New Testament.
This long-standing disposition to define group identity in legal terms,
moreover, has equally expressed itself in its mirror image. In Western lit-
erature, the characterization of outsiders, especially from primitive soci-
eties, as lacking the capacity for law extends at least to Homer. In
Odysseus’s encounter with the Cyclops, in a passage that has an impor-
tant place in the history of critical theory, Homer describes the one-eyed
beast his hero will defeat as “lawless” (notably, the defeat will come
through a trick of Odysseus’s own self-abnegation).'$

The tendency of groups and nations to describe outsiders with what
might be called broadly ethno-legal rhetoric—to distinguish it for a mo-
ment from its more particular form of juridical racialism—also derives
from the historical development of the idea of law itself. For modern law
in the West was founded on a series of conceptual oppositions. Most im-
portant, modern law has been seen as the antithesis of the primitive phe-
nomenon of myth, the collective stories that express the cosmology of a
society and justify its forms and institutions. Law has been defined, espe-
cially, as a form of governance that is the obverse of myth, and on that
basis has been lauded for the transparent rationality it poises against
myth’s hidden logic of symbol and pattern. But as socio-legal scholar
Peter Fitzpatrick argues, this view misperceives the historical develop-
ment of Western legal thought and the contemporary legal order, for
modern law in fact is saturated by myth in the very “theory of its being”:
the vision of law as the transcendence of myth and its qualities.!” The
mythology of modern law, that is, the collective story by which it is justi-
fied, is its proclaimed opposition to myth. Western legal thought thus de-
fines law not in exclusively positive terms—not, that is, in terms of the
substantive qualities and contributions of modern legality in and of it-
self—but rather in terms of what it is not. These patterned oppositions in-
clude the association of law with human civilization in contrast to the
proximity of myth to nature; the universality of law in contrast to myth’s
social particularity; law’s internal development and facilitation of a com-
munity’s economic growth in contrast to myth’s static timelessness; law’s
function as the basis of modernity in contrast to myth’s association with
savagery; and the fixed geographic attachment of societies based on law
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in contrast to the ceaseless nomadic movement of myth-based communi-
ties.

The political roots of the negative identity of law, moreover, endowed
it with a distinct racial character. For, as Fitzpatrick further argues, the
philosophical contrast that lies at the foundation of modern conceptions
of legality was grounded in the world-historical force of European colo-
nialism. In this setting, law established its identity by repeatedly oppos-
ing itself to racial groups that were said to manifest the absence of its
qualities, dark-skinned peoples lacking the personal attributes central to
legal civilization. These far-flung, often primitive communities gave ma-
terial form to the ideas against which western law was established, and
they physically marked “the outer limits, the intractable ‘other’ against
which Enlightenment [legality] . . . [gave] its own project a palpable con-
tent.” Notably, in this materialization of conceptual antitheses, the figure
of the American Indian played a historically central role. For in develop-
ing his deeply influential argument that the existence of the state consti-
tutes a transfer of power to a “mortal god,” Thomas Hobbes claimed this
abdication arose from a particular “negative necessity”: without the
state, “there would be a reversion to ‘the condition of war’, to a chaotic
pre-creation”—one embodied in the life of native peoples in America.?’
That ethno-legal formulation has been common (“in the beginning,”
John Locke would similarly note, “all the World was America”), a stan-
dard feature not only of colonial discourse about distant peoples written
from the centers of metropolitan power but also of elite and popular legal
thought.?! The tendency of national groups to use legal categories to de-
scribe outsiders, then, the historic foundation of juridical racialism,
draws on the discursive tradition of Western law itself, which from its in-
ception has been associated with principles of racial opposition.

While ethno-legal rhetoric is a general and long-standing phenome-
non, juridical racialism is historically specific and modern. The mutual
constitution of race and law assumed a qualitatively new status with the
gradual emergence of professional social scientific disciplines in the
United States, especially in the wake of the Civil War. The emergence of
modern social science transformed the mutual constitution of race and
law by placing it within a new matrix of social and governmental au-
thority. Ethno-legal rhetoric became juridical racialism through the insti-
tutionalization and professionalization of knowledge in the service of the
state, becoming at once more elaborately developed, frequently invoked,
and ideologically significant. I address this social and institutional con-
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text more specifically over the course of the chapters that follow, and I
pay special attention to the relation of juridical racialism to the emerging
discipline of anthropology. For since its distant origins, first spurred by
European contact with primitive peoples in the sixteenth century, an-
thropology has concerned itself with the causes and character of human
variation, with what would become known as differences of race. In its
attention to race, indeed, anthropology provided the foundation for
much modern intellectual life by developing powerful frameworks for
cultural and phenotypic classification. Historically, it has been the pre-
eminent intellectual field dedicated to portraying and understanding peo-
ples who are different. As it grew into its own as a professional discipline
in the second half of the nineteenth century, then, anthropology provided
a powerful institutional locus for the juridical-racial expression of the
ethno-legal impulse. It offered the primary body of knowledge and analy-
sis from which the civic vocabulary of juridical racialism was constructed
through a cultural operation of Lévi-Straussian bricolage.*

Through its connection with anthropology and those related fields
dedicated to the study of human difference, juridical racialism came to
serve an especially vital, dynamic role in the community it helped define.
Rather than simply a set of ideas individuals might use to understand
their national identity or that philosophers might employ to develop ar-
guments about the nature of law and society, juridical racialism became
a discourse actively constituting social, political, and psychological life.
Most immediately, as a framework for knowledge, juridical racialism
supported and was inseparable from those emerging social science insti-
tutions central to the liberal state. More important, juridical racialism
played a role in mediating and coordinating distinct loci of social power
and supporting the operation of the United States as what sociologists call
an internally differentiated social system.?? It helped maintain the bound-
ary between inside and outside, a basic element of the life of all systems—
in the case of juridical racialism, the racial boundary of American citi-
zenship—and, in maintaining that boundary, provided a pattern of values
that facilitated the integration of the linked spheres of politics, culture,
and personality as they responded to the pressures of a changing mater-
ial environment. More than a theory about who should or should not be-
long to the nation and claim its rights or an unspoken principle underly-
ing feelings of community solidarity, juridical racialism furthered the
achievement of national economic purposes by providing an ideological
circuit through which politics, culture, and the self were brought into
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alignment. It is a supplementary goal of this book to portray that process.
As T explain further below, this goal can be achieved most effectively with
a particular interpretive perspective and historical method.

Because juridical racialism is bound to the field of anthropology, it shares
its history. In this book, I am concerned specifically with the relation of
juridical racialism to that branch of social science first developed in the
United States as “culture historicism” and known today as cultural an-
thropology (as distinct from the other main branch of the discipline,
physical anthropology, and the subfields of linguistic anthropology and
archeology).?* Closely tied with the practice of ethnography, cultural an-
thropology is devoted to developing integrated observations of individual
societies and forging holistic theories of human variation and social ex-
perience in its material and symbolic dimensions. The history of juridical
racialism intersects specifically with the most significant innovation in the
field, the development of the modern concept of culture or “culture con-
cept,” because juridical racial vocabulary partook of modes of thought
advocates of the culture concept sought to displace. Juridical racialism,
that is, was bound to the theories of human difference that formed the
ground from which modern anthropology grew. Indeed, while it was the
growing professionalization of the social sciences, and anthropology in
particular, that prompted the transformation of ethno-legal rhetoric into
the more specific discourse of juridical racialism, the full professionaliza-
tion of anthropology that was achieved with the ascendancy of the cul-
ture concept marked the decline of juridical racialism as a tradition. The
history of juridical racialism thus can be appreciated best from the per-
spective of the world it helped create, that of modern culturalist thought;
moreover, as I suggest in my discussion of methodology, the development
of the culture concept was a “condition of possibility” necessary for dis-
cerning the existence of juridical racialism as an ideological phenomenon.

As Raymond Williams has noted, the word “culture” has a tangled,
hotly contested past.?’ To understand the modern professional definition,
it is helpful, first, to consider two prominent approaches to the term from
nineteenth-century England: those of poet and critic Matthew Arnold
and early anthropologist Sir Edward Burnett Tylor.?® In Culture and An-
archy (1869), Arnold posed the term “culture” against the word “civi-
lization.” For Arnold, civilization denoted the routinized, everyday social
experience of expanding capitalism, whereas culture represented the lit-
erary and philosophical traditions of the West. Culture, wrote Arnold,
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was “the study and pursuit of perfection . . . the best which has been
thought and said in the world.”?” This definition limited culture to the
high arts, literature, and philosophy, and was a humanist principle em-
ployed as a tool of social critique. Alongside the Arnoldian view stood
that of Tylor. As a Quaker, Tylor was prevented from pursuing a univer-
sity degree, but family means enabled him to pursue his studies indepen-
dently, and after traveling in Mexico in the 1850s, his interests turned es-
pecially to cultural variation. In Primitive Culture (1871), Tylor sought to
explain differences in past and present human societies by developing a
doctrine of progressive social evolution. His definition of culture was
more expansive than Arnold’s. For Tylor, culture included the “complex
whole which includes knowledge, belief, art, morals, law, custom, and
any other capabilities and habits acquired by man as a member of soci-
ety.”?8 Yet, as historian George W. Stocking, Jr. notes, Tylor’s definition
of culture was unitary. In the framework of Primitive Culture, there was
a single phenomenon known as “culture” (never “cultures” in the plural),
which developed along an evolutionary historical path that all societies
shared.

Early approaches to culture also typically were intimately linked to the
idea of race. Like the story of culture, the history of race is complex, and
any brief treatment must rely on simplification. Its appearance as a scien-
tific category emerged first in the early eighteenth century with Carolus
Linnaeus’s Systema Naturae (1735), which divided human beings into
four distinct categories or types, Homo Europaeus, Homo Asiasticus,
Homo Afer, and Homo Americanus, a classification further elaborated
by Johann Friedrich Blumenbach in “On the Natural Variety of
Mankind” (1775), which established the Caucasian, Mongolian,
Ethiopian, American, and Malay division of the human family still
roughly in use today.?” There is no need here to detail the subsequent his-
tory of the racial idea, except to indicate that in the wake of these pow-
erful classification schemes, until the rise of modern anthropology, race
and culture were thought to be inseparable.3’ According to the wide-
spread if often unspoken view, the social and cultural characteristics of
human groups were manifestations of an essential part of their collective
being, frequently of a set of in-born and inherited characteristics. The
complexity of a society’s technology, the beauty and sensitivity of its art,
the nature of its kinship structures, the complexity of its language, the
severity of its taboos, the form of its religion and, most meaningfully for
this book, the state of its law, all were seen to arise from the inner nature
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of the group. What we today call culture was not so much a symbolic
framework in which individuals grew and learned to behave, the “soft-
ware” for the “hardware” of the human brain; instead, it expressed the
upwelling of intrinsic group character. Culture was race made manifest.

The modern understanding of culture differs from these older theories
in two important ways. First, it is pluralistic. In contemporary anthro-
pology, there is no single culture of the best that has been thought and
said, as there was for Arnold, nor is there a unilinear historical sequence
through which culture advances, as there was for Tylor and others.
Today, there are not one but many cultures, each with its own unique his-
tory and identity. These cultures, moreover, are viewed in a relativistic
frame. Not only do they stand outside a transcendent evolutionary
scheme, but they also can be known and understood only on their own
individual terms, according to their own self-contained systems of mean-
ing. Second, the modern understanding of culture differs from older uses
of the term in that culture today is severed from race. The human social
variation that was the spur for the development of modern anthropology
is no longer viewed as the manifestation of in-born racial essences. Soci-
eties are seen instead as built on mutable, learned systems of meaning,
and these symbolic systems—cultures—are seen as the basis of human
difference.’! Culture is historical and radically contingent, no longer the
upwelling of a racial spirit. When the term is used at all (for it is highly
contested), race is a purely physical attribute and holds no explanatory
power for cultural life. This definitional transformation was one of the
single most important developments in the history not only of anthro-
pology but also of the social sciences, and among the many thinkers who
brought it about, the most significant was Franz Boas.3?

Born in 1858 in Westphalia, Germany, Boas was raised in the town of
Minden, on the banks of the river Weser.33 His family was Jewish, though
not religiously observant, and sympathetic to the failed revolution of
1848 and its universalist values of liberal political rights. Boas’s mother
maintained particularly close ties with German liberal democrats, includ-
ing Carl Schurz, while her sister Sophie married the physician and re-
former Abraham Jacobi. As a youth, Boas was drawn to the natural and
physical sciences, and after completing studies in physics, he became a
professor of geography at the University of Berlin. In 1883, he visited Baf-
fin Island in the Arctic to continue studies of water begun as a doctoral
student and to undertake a cartographic analysis. The trip marked the
start of a formative intellectual change. Struck by the warmth and hospi-
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tality of Eskimo society, Boas became increasingly interested in general
questions of human variation and the history of particular social groups.
After studying a band of Pacific Northwest Indians visiting Berlin in
18835, he sailed for British Columbia to undertake fieldwork among the
Kwakiutl, famed for the institution of potlatch. In 1887, he emigrated to
the United States, settling in New York City to help edit the journal Sci-
ence, and taught at the newly established Clark University from 1889 to
1892. He became a professor of anthropology at Columbia University in
1899, an institutional affiliation he maintained until his death in 1942,
garnering numerous professional awards, serving as president of the
American Anthropological Association and the American Association for
the Advancement of Science, and teaching generations of students who
became prominent and influential in their own right.

For the purposes of this study, Boas’s ideas can be grouped into two
broadly related areas, the first political, the second scientific; in both, they
were the principles of a modernizer. In the realm of political life, Boas was
an anti-racist, and as a principled man of the left, he viewed scientific
knowledge about race as a basis for progressive social reform. Boas’s anti-
racist commitment was guided in part by his family connection to the lib-
eral ideals of the 1848 revolution. More personally, it was driven by his
own experiences as a Jew in Bismark’s Germany. During his college years,
Boas fought several fencing duels over anti-Semitic remarks, and he bore
prominent scars on his face from those encounters. Boas brought his sen-
sitivity to racial prejudice with him to the United States, and after his ap-
pointment at Columbia, he dedicated himself to an unremitting public at-
tack on individuals and groups espousing Anglo-Saxon supremacy (his
death came, fittingly, at the Columbia Faculty Club amid a heated debate
on the continuing need to combat racism).3* He was particularly devoted
to the cause of black Americans and spoke on numerous occasions to
black organizations and universities, emphasizing the importance of
learning African history as an incentive to black achievement.3’ Similarly,
he dedicated himself to combating the American nativist movement,
working to discredit the intellectual premises underpinning the activities
of groups such as the Immigration Restriction League.?®

This liberal commitment was reflected in Boas’s anthropological work
as well. In the late nineteenth century, anthropology was torn between its
amateur heritage and its future status as a professional discipline.3” Boas
was a partisan of the scientific professionals, demanding that the field be
guided by detailed, first-hand observation; systematic physical measure-
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ment; the careful compilation of languages; and skepticism toward spec-
ulative theorizing. For Boas, professionalism also entailed abandoning
the grand, Victorian schemes of social evolution and attributions of cul-
tural difference to race. He asked anthropologists instead to examine
each society they encountered on its own terms and refrain from judg-
ments of value in order to understand the society’s symbolic intricacies,
which he identified as the primary object of scientific study. In this re-
spect, the divergence between race and culture was for Boas not only a
conceptual matter, but also an institutional one—the intellectual basis for
the future of anthropology as a professional field. This claim of diver-
gence, expressed most famously in The Mind of Primitive Man (1911),
brought him into conflict with a number of prominent anthropologists
and racial thinkers over the course of his life, particularly several who ap-
pear in this book: John Wesley Powell, the social developmentalist exam-
ined in chapter 1; Daniel Garrison Brinton, president of the American As-
sociation for the Advancement of Science, who appears briefly in chapter
2 as an advocate of white racial supremacy and an academic ally of Henry
Cabot Lodge (against whose mode of history Boasian anthropology also
defined itself); and Madison Grant, eugenicist standard-bearer for theo-
ries advancing the “racial basis of European history” and a subject of
chapter 3.38

It was Boas who won these scientific battles, transforming both the so-
cial sciences and American civic life. The history of juridical racialism il-
luminates that transformation in anticipated and unexpected ways. For
the story of juridical racialism indicates, first, one of the specific means by
which the Boasian split of culture from race widened the “circle of we”:
not simply through the widely heralded achievement of fostering in-
creased tolerance of human difference by relativizing cultural value (a
principle advanced especially by Boas’s students Ruth Benedict and Mar-
garet Mead and taught to generations of undergraduates), but more par-
ticularly through encouraging new rubrics for thinking about the nature
of race in relation to the concept of law—rubrics, as this book shows, that
were absorbed into the law itself.3” The story of juridical racialism thus
can help cultivate a fresh appreciation of this important transformation
in modern American life. In addition, the story of juridical racialism sug-
gests how the civic metamorphosis engendered in part by the culture con-
cept might be understood as a surface change that masked a deeper con-
tinuity. When viewed from the standpoint not of anthropology as a disci-
pline but rather of juridical racialism as a discursive tradition, the culture
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concept can be seen as having furthered postwar economic progress, the
modern state, and modernizing conceptions of the self. Indeed, it did so
in ways consistent with the social scientific approaches to difference it dis-
placed. Against the backdrop of pre-Boasian juridical racialism, the cul-
ture concept appears as an avatar of the larger historical principles of ma-
terial development, state modernization, and social systemic equilibrium.

As a civic language in which race and law were mutually constitutive, and
which was present at once in anthropological analysis, political dis-
course, and legal doctrine, juridical racialism can best be understood
within an interdisciplinary historical framework, in particular one whose
methods are influenced not only by legal and historical scholarship but
also by modern cultural anthropology and literary theory. Because this
approach substantially departs from, though it does not reject, a signifi-
cant branch of legal history—that concerned with the relation between
law and the social sciences, and specifically the use of social scientific ev-
idence in judicial decision-making—it is important to state my theoreti-
cal and methodological commitments from the start.

The implicit origin of most scholarship about the relation between law
and social science might be said to lie nearly one hundred years ago in the
Supreme Court decision of Muller v. Oregon (1908).4° Muller concerned
a maximum hours law enacted to protect women working in laundries
and factories and was but one of many such worker protection regula-
tions in place across the United States at the time. In the wake of the
Supreme Court’s decision in Lochner v. New York (1905), which held a
law limiting the working hours of bakers to be an unconstitutional viola-
tion of due process under the Fourteenth Amendment, these regulations
became vulnerable to attack in federal court.*! Accordingly, the Oregon
statute was challenged by the foreman of a laundry company in Portland
who had been fined after he required an employee to work beyond a ten-
hour day. The law was upheld by the state high court, and the case even-
tually made its way to the Supreme Court of the United States. There, the
cause of the state government was championed by progressive lawyer and
activist, and future Supreme Court Justice, Louis D. Brandeis. Although
born in the United States, Brandeis had been raised, like Franz Boas, in an
atmosphere of liberal, middle-class German-Jewish political activism and
high culture.*? His family had moved to the United States partly in reac-
tion to the failed revolution of 1848 and, tellingly, his first memory was
“of his mother carrying food and coffee to the Union soldiers outside his
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family’s home.” After attending high school in Germany, Brandeis en-
rolled in Harvard Law School (“My uncle,” he wrote, “the abolitionist,
was a lawyer, and to me nothing else seemed really worth while”), and
soon established an independent legal office in Boston.** Over years of
successful practice, he came to embody the ideal of the socially progres-
sive legal activist in much the same way Boas would in the field of an-
thropology.

Brandeis’s approach to Muller would have lasting historical conse-
quences. The Supreme Court at the time was deeply influenced by a group
of jurists committed to fostering a jurisprudence of natural rights. In this
“liberty of contract” tradition, statutes were scrutinized for whether they
accorded with the substantive due process guarantees of the Fifth and
Fourteenth Amendments. In this view, social science could hold little
sway before the bar. In the early part of the twentieth century, however,
natural rights jurisprudence came under sharp attack from the movement
in sociological jurisprudence. Associated, among others, with Harvard
Law School professor Roscoe Pound and Justice Oliver Wendell Holmes,
Jr., the sociological movement in law asserted that judges should take the
actual social impact of their decisions into consideration when deciding
what might constitute a just result in a particular case. Moreover, socio-
logical jurisprudes argued, judges should be guided explicitly by the light
professional social science shed on legal issues. Brandeis was firmly
rooted in this progressive tradition, and he brought it with him in con-
structing his written argument in the Muller case. With the aid of his sis-
ter-in-law, Josephine Goldmark, as well as other members of the National
Consumers League, he chose to focus his brief on the demonstrable social
impact of the Oregon legislation. His argument barely touched on legal
doctrine but presented over ninety pages of social scientific material
about the effect on women of long working hours, all attempting to show
that the Oregon law met the “reasonableness” standard under the state’s
police power. The Court agreed with Brandeis, and soon the “Brandeis
brief”—in which “appellate facts” drawn from social scientific studies
were presented directly to the Court for its consideration—became a sta-
ple of constitutional litigation.

Significantly, the brief also became a staple of constitutional scholar-
ship. It did so, however, not so much in immediate reaction to Muller, but
fifty years later, in the aftermath of Brown v. Board of Education. Though
Brown has been subject to substantial criticism in recent years, the deci-
sion was a locus classicus for the generation of legal scholars who came
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of age in the 1950s and 1960s.** As I discuss in chapter 4, footnote eleven
of Brown made important reference to a variety of social scientific stud-
ies of the nature of racial prejudice and the effect of racially segregated
schools on the “hearts and minds” of black children. In the wake of
Brown, when the Court’s citation of these studies came under attack,
many scholars who supported the decision began to explain and justify
the Court’s actions by exploring the history of social science before the
bar.¥ They looked to the Brandeis brief as an originary moment from
which a line of descent could be traced to Brown, and in doing so forged
a general framework for describing the law-social science relation. This
model was based on the agenda of sociological jurisprudence embodied
in Brandeis’s strategy in Muller: that of influence through advocacy. In the
model developed from this advocate’s vision, social science is divided
from law by an institutional fence, though the boundary can be breached
when the law reaches out its hand and takes social science over the divide.
Social science is linked to legal doctrine, that is, when it is directly used by
courts, either for evidentiary purposes during trial or in appellate facts.*

There is no denying the importance of this scholarship or the assump-
tions on which it relies. Nevertheless, I believe the relation between law
and the social sciences is richer than the model of influence suggests. By
constructing a fence between social science and law that is breached only
when judges actively reach over an institutional divide, the model implies
that the single relation between the two fields is one of intention and cau-
sation. Law and social science are connected only through the deliberate,
intentional actions of particular persons. This view poses an obstacle to
a fully interdisciplinary legal history because, as Peter Goodrich explains,
the purpose of an interdisciplinary study of law is not that “of juxtapos-
ing legal knowledge with that of other, essentially separate, knowledges,”
or of “absorbing other disciplines or sciences into legal expertise . . . for
the purposes of providing a further technical dimension of legitimation to
legal discourse.” Instead, it aims “at breaking down the closure of legal
discourse and . . . exists to analyse the interdiscursive status of legal
texts.”*” This study seeks to forward a richer account of the relation be-
tween law and social science, in part by looking toward the methods of
cultural anthropology, especially symbolic anthropology. From this per-
spective, law and the social sciences are related not simply through in-
tentional human use, but also at the broader level of cultural structure, in
which each field manifests homologous intellectual patterns in different
institutional contexts.
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This interdisciplinary approach bears upon the traditional division of
legal history into “internalist” and “externalist” approaches. As Robert
W. Gordon writes, both approaches conceive of a “law-box” inside of
which resides “whatever appears autonomous about the legal order—
courts, equitable maxims, motions for summary judgment [and so on].”
A scholar writing internalist history, Gordon explains, “stays as much as
possible within the box of distinctive-appearing legal things; his sources
are legal, and so are the basic matters he wants to describe or explain,
such as changes in pleading rules, in the jurisdiction of a court, the texts
assigned to beginning law students, or the doctrine of contributory negli-
gence.” An externalist legal historian, meanwhile, turns their attention to
those things that exist “outside” the box, namely “‘society,” the wide
realm of the nonlegal, the political, economic, religious, social.” Such a
historian writes “about the interaction between the boxful of legal things
and the wider society of which they are a part, in particular to explore the
social context of law and its social effects.”*® Much legal history until the
early 1970s was of the internalist type, focusing on the doctrinal devel-
opment of the common law, with little reference to social and economic
forces that may have affected its transformation. Today, almost all mean-
ingful work in legal history, influenced especially by the writings and
teaching of J. Willard Hurst, is written from “outside the box.”*

While the externalist perspective undoubtedly will continue to form
the core of legal history as a discipline, I believe it does not go far enough
in moving beyond the limits of the internalist model in that it continues
to accept the sovereignty and “self-referentiality” of the law.’* One might
say that in looking at social and historical phenomena outside the box,
externalist history takes as central concerns the box and the boundaries
it establishes. While acknowledging that law has its own institutional im-
peratives, and that there may be social facts that are distinctively legal, I
believe historians ought to view law as an interwoven part of a much
larger cultural field, one in which law itself plays a constitutive role. Con-
ceptual similarities shared by disparate phenomena in that field, and not
the contrast between legal and nonlegal facts, should in turn guide his-
torical interpretation. In pursuing such an analysis, I have looked to the
model provided by studies of the concept of integration in functionalist
anthropology, systems theory, and symbolic anthropology. In The Inter-
pretation of Cultures, Clifford Geertz draws on the work of Pitirim
Sorokin to distinguish between three different elements of the integrative
process. In Geertz’s account, social structures are integrated according to
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“causal-functional” principles, culture according to “logico-meaningful”
principles, and the mind according to psychodynamic principles. The
scholarship on social science and law derived from sociological jurispru-
dence conceives of the relation between the two disciplines as a relation
between two social systems, as a causal-functional link. A cultural study
views the two as integrated in a logico-meaningful way, through a “unity
of style” that, Geertz writes, one finds “in a Bach fugue.”’!

Rather than viewing social science as having a presence in law only
when it is explicitly cited in judicial opinions, this understanding of the
relation between law and social science views them as sharing a funda-
mental set of symbolic patterns across separate institutional contexts.
Each institution maintains a distinctive causal-functional identity and yet
participates in a common logico-meaningful structure, which in turn
links the institutions together as part of the larger social system. Anthro-
pological social science and law might be understood to enact the same
set of basic symbolic transpositions from a fundamental dilemma or con-
flict, in this case perhaps between identity and nonidentity, life and death,
inside and outside; or anthropologists and legal actors might be under-
stood as thinking “equally well,” as Lévi-Strauss characterizes the rela-
tion between the savage and modern minds. But in the following chap-
ters, I merely take as fundamental the straightforward principle that ju-
ridical racialism connects anthropological social science and legal
doctrine through an underlying set of assumptions shared by both, a com-
mon way of thinking. The relation of juridical racialism to law and the
social sciences, like the relation of law and social science to each other, is
that of a complex, repeated pattern. In this sense, this study relies upon
the very interpretive principles that emerged with the rise of the modern
culture concept that brought the tradition of juridical racialism to a close.

Key elements of these patterns can only be revealed by a scholarly
method that includes storytelling. Like Geertz, I believe humans are “sus-
pended in webs of significance,” and that the presentation and interpre-
tation of those webs requires special attention to method.’? Narrative,
whose determined structure gives details their symbolic resonance, best
uncovers the patterns of meaning underlying juridical-racial rhetoric and
the life-histories of those who employed it. Whether as a civic myth or
ideologeme, juridical racialism itself found expression not only as a dis-
crete conceptual principle but also, even most memorably, in narrative
form. The following chapters thus blend traditional academic analysis
with storytelling, but storytelling of a particular kind, concerned with ex-
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amining the symbolic patterns that lie beyond the full understanding of
individuals and so excavating and recuperating past coherent systems of
meaning. In the biographies of anthropologists and jurists, and in the
tropes and plots that animate both social scientific treatises and court
opinions, such patterns recur and generate layers of significance and cul-
tural power. To resolve the stark choice presented by F. W. Maitland and
E. E. Evans-Pritchard between legal history, anthropology, and “noth-
ing,”
of recounted events.>

such patterns are unfolded quietly, beneath the immediate surface



Laws of Development,
Laws of Land

Although ethno-legal rhetoric has deep roots in the Western
tradition, the discourse of juridical racialism formed in the United States
only in the wake of the Civil War, when a confluence of historical devel-
opments created the ground for its emergence. Most important, the
decades following the war saw the growing professionalization of a range
of scientific and social scientific fields, and for anthropology, in particular,
they marked what Margaret Mead called the “golden age” or “classic pe-
riod” of the discipline.! Anthropologists active during these years helped
steer their field away from its amateur roots in travel writing and collect-
ing and toward its future as a methodologically coherent, systematic body
of knowledge created by professionals who limited their ranks through
formal standards of entry. These also were crucial years in American state
modernization, as evidenced by the civil service reform movement and the
Pendleton Act of 1883.% Seeking to rationalize the expanding apparatus
of the state, a broad class of elites sought to replace the spoils system
based on party patronage with more neutral, meritocratic procedures for
the staffing of government bureaucracies. Finally, these years marked the
start of the so-called Gilded Age, when modern, expansive, and extractive
market relations lay the foundation for the full-scale corporate capitalism
of the twentieth century and modern consumer society.? Scientific profes-
sionalization, state modernization, modern economic development—
within this network of phenomena, ethno-legal rhetoric assumed a qual-
itatively new importance, complexity, and authority.

American Indians took central stage in each of these developments—
those of the professions, the state, and political economy—and therefore
in the emergence of juridical racialism. For the close of the Civil War and

22
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the presidency of Ulysses S. Grant inaugurated the “assimilationist era”
of federal Indian policy, when the national government sought to force In-
dians to model their lives on Euro-American standards of behavior, espe-
cially by encouraging them to become independent agriculturalists.* In
this context, the newly professional social sciences turned an eager eye to-
ward Indian myths, kinship structures, forms of government, and mater-
ial culture; indeed, American anthropologists first developed their com-
prehensive theories of society and built their professional discipline with
the raw material they found in the world of native peoples. Institution-
ally, moreover, the late-nineteenth century witnessed the marked expan-
sion and modernization of the Bureau of Indian Affairs, particularly with
the creation of the Board of Indian Commissioners in 1869 and the in-
creasingly specialized and expert approach taken to Indian education be-
ginning in the early 1880s. Finally, as an economic matter, the assimila-
tionist era saw the coerced forfeiture of Indian land for government and
private purposes. The assimilationist effort to destroy collective regimes
of property ownership and the centrality of the tribe to Indian identity
grew from the drive toward national economic expansion.®

In the following chapter, I consider the role juridical racialism played
in the assimilationist era, focusing specifically on the period between
1883 and 1887. During these years, a legal exchange took place between
Congress and the Supreme Court, the final outcome of which was the
Dawes General Allotment Act, which subdivided communal Indian lands
and allotted them to individual owners.” The Court’s contributions to this
dialogue were its decisions in Ex parte Crow Dog (1883) and United
States v. Kagama (1886), two cases concerning the extension of federal
jurisdiction over certain forms of Indian crime.® Together, Crow Dog and
Kagama “clear[ed] the way” for the Dawes Act by forging the Indian ple-
nary power doctrine, which grants Congress nearly complete control over
the management of Indian affairs.’ I begin my analysis, however, not with
these legislative and judicial actions but with the life and work of John
Wesley Powell, naturalist, geographer, and founder of the Bureau of
American Ethnology. Powell constructed a developmentalist juridical
racialism that drew on the anthropological writings of Lewis Henry Mor-
gan and that would later form the conceptual and rhetorical anchor of
Crow Dog and Kagama. In my analysis of Powell’s work, I thus consider
how a developmentalist view of race and law became constitutive of the
law itself.
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John Wesley Powell and the Evolution of Property

From the presidency of Andrew Jackson until roughly the start of the
1870s, U.S. policy toward native peoples centered on moving Indians
west of the Mississippi, driving them onto reservations with the threat of
military force.!” This was a policy of separation, one that fortified the
physical boundaries between Indians and whites. The forced removal of
the Cherokee from Georgia to Oklahoma on the Trail of Tears symbol-
ized this effort.!' In the 1870s, however, the focus of national policy
began to change. Still fresh from his military success at Vicksburg, Presi-
dent-elect Grant announced in 1869 a “peace policy” and a new govern-
ment attitude toward the “Indian question.” As Francis Paul Prucha
notes, this approach to Indian affairs was less a specific statutory agenda
than “a state of mind, a determination that since the old ways of dealing
with the Indians had not worked, new ways which emphasized kindness
and justice must be tried.”!? In this era of “conquest by kindness,” Indian
affairs were increasingly shaped by an uneasy but potent political alliance
between Christian social reformers and western land interests, who to-
gether argued that the segregation of natives onto semisovereign reserva-
tions was both destructive to Indians themselves and inconsistent with re-
publican political ideals. Driven by different motives, but united by a
common goal, these new Indian activists directed their efforts not toward
separating Indians from whites but toward acculturating them into nine-
teenth-century American society.'® They hoped that this would be the age
in which the “final promise” of the United States government to Indian
tribes—that all indigenous peoples would “participate fully in the na-
tion’s institutions”—would at last be fulfilled.'

This promise was not motivated by a commitment to social or cultural
pluralism.!® Activists such as the participants in the celebrated Lake Mo-
honk Conference of the Friends of the Indian, the intellectual and orga-
nizational foundation for assimilationist-era reforms, were not interested
in preserving Indian culture per se.'® A small minority of whites did seek
to preserve traditional native folkways or at least to slow the pace of their
destruction. But most white reformers advanced an ethnocentric program
of destroying traditional native societies and imposing Euro-American in-
stitutions in their place. They were humanitarians who sought to employ
the civil arm of national government to annihilate the Indian way of life.
Their reigning rhetorical trope was the individual, the solitary economic
self. As Indian Affairs Commissioner John Oberly asserted in 1888, the
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Indian must “be imbued with the exalting egotism of American civiliza-
tion, so that he will say T’ instead of “We,” and “This is mine,” instead of
“This is ours.””'” To foster such individualism, reformers attempted first
and foremost to destroy the tribe as a presence in native experience. To
this end, they sought the abolition of customary tribal law—the elimina-
tion of tribal jurisdiction over civil and criminal matters—and its re-
placement with American substantive and procedural principles. They
further worked for the allotment of Indian tribal lands in severalty, the
forced division of communal tribal property and its subsequent allocation
to individuals. For Christian activists, those who called themselves
“friends of the Indian,” the result of such anti-tribal policies would be the
civilization and redemption of the indigenous inhabitants of North Amer-
ica.’® They would create an entirely new group of individualist selves
from an inchoate corporeal mass of primitives. For western land interests,
the result would be the opening of thousands of acres of property to new
settlement and cultivation—and railroads."” Bringing modernity to the
American West, in other words, manifested both Marxian and Foucault-
ian conceptions of the modern, for the appropriation of wealth rested on
the enclosure of the ego.

The desire to resolve the Indian problem by abolishing traditional na-
tive society was hardly unique to the 1870s. The goal of assimilation had
deep roots in the American past.?’ Three aspects of Indian policy in the
assimilationist era, however, were specific to the late-nineteenth century.
The first was the policy’s comprehensive and national scope. Although as-
similationist projects had been implemented by religious and governmen-
tal organizations since the seventeenth century, these had been more or
less disparate or superficial actions. By contrast, the reforms of the as-
similationist period were widespread and systematic, and they brought
into being a series of federal programs designed to restructure the most
intimate elements of native life; they employed a full range of national
government capacities to tame the savage self. These programs, moreover,
relied on an increasingly professional civil service that was itself increas-
ingly guided by social scientific expertise. Forged in the midst of a move-
ment to create a professional managerial class that would place federal
administration on a scientific foundation, assimilationist policy bore the
imprint of this historical origin.?! Assimilationist reformers “looked to
civil service reform as the all-encompassing panacea” as they fought for
the “purification of the Indian Bureau,” finding an ally especially in Carl
Schurz, secretary of the interior from 1877 to 1881.2? Finally and most
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important, assimilationist-era Indian policy was unique in the extent to
which it was concerned with cultural-legal differences, the extent to
which it attempted to assimilate native peoples socially by altering their
law.2> “If the Indians are to be advanced in civilized habits,” wrote
Schurz, “it is essential that they be accustomed to the government of law,
with the restraints it imposes and the protection it affords.”?* “That Law
is the solution of the Indian problem,” wrote one advocate in the North
American Review, “would seem to be a self-evident proposition.”?’
dian policy during the late-nineteenth century was in this respect self-re-
flexive, a legal project that addressed the nature of law in general.

John Wesley Powell’s life, beginning in childhood, was carried forward
by the modern, professional, and socio-legal commitments that also drove
Indian reformers.?® Born in 1834 near Palmyra, New York, he was raised
by English Methodist parents (his father was a lay minister), who incul-
cated in him a deep sense of religious faith and social obligation, naming
him after the Methodist preacher John Wesley.?” The young Powell grew
to manhood steeped in the Protestant vision of law, self, and society that
would guide so many Indian reformers. When the Powell family moved
to Ohio in the late 1830s and to what became the state of Wisconsin in
the 1840s, he helped in the hard work of clearing the land and farming
the prairie. As a son in a family whose prosperity and even survival de-
pended on reliable knowledge of the environment, he developed the prac-
tical interest in natural history that became the driving force of his career.
He became sensitive to ways settlers could control nature for their own
purposes if they knew and lived within its limits, and he came to know
and love the landscape, its rivers, contours, animals, and plants, with the
heart of a man schooled in the practical affairs of land-use management.
When it came time to choose a profession, Powell thus ignored his father’s
pleas that he enter the ministry and decided instead on a life in science.
Beginning in the 1850s, he took a variety of courses at Illinois College and
the Illinois Institute, as well as at Oberlin College, at the time a center of
Protestant social reform and anti-slavery sentiment. Powell never received
a college degree, but by participating in a number of short-term scientific
projects and expeditions, he developed a reputation as an excellent natu-
ralist and geographer—capable, intellectually independent, brimming
with frontier energy, and driven by an indefatigable work ethic. He soon
became a school teacher in math and science; a lyceum lecturer on geol-
ogy and geography; and in 1861, the director of choncology at the new
Illinois State Natural History Society, where he became a curator in 1867.

In-
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When the Civil War arrived, there was no choice of sides for Powell.
From both religious training and social conviction, he was ardently anti-
slavery and pro-Union. Responding to President Lincoln’s call for troops
in April 1861, the budding scientist put his skills to work as a topogra-
pher and military engineer in the Illinois Infantry. As Powell biographer
William Culp Darrah shows, Powell developed the environmental under-
standing he had gained as a boy to an even higher level with the Twenti-
eth Volunteers, coming to know on a grander scale how the human will
could shape the natural world, and how detailed knowledge of it was nec-
essary for that will to triumph.?8 If the republic were to be victorious on
the battlefield, topographers had to map the landscape, engineers had to
fortify cities with local materials, soldiers had to calculate the angle of ar-
tillery fire. The Union needed men with scientific and mathematical train-
ing.?’ Just as his family had cleared and farmed the Wisconsin prairie, so
in the infantry Powell was required to use his natural surroundings for a
human purpose, the movement, fortification, and attack of a national
army at war. He did his job well, and he acted with courage. As Wallace
Stegner notes, Powell “was not the kind to remain still.” He entered the
army as a private. Three months later, he was a second lieutenant. After
another six months, having become “something of an expert on fortifica-
tions,” he achieved the rank of captain and was “solidly enough estab-
lished on Grant’s staff at Cape Girardeau to ask as a personal favor a few
days leave to go to Detroit and marry his cousin Emma Dean.” Six
months later, Powell “came out of the smoke and roar of Shiloh, mounted
on General Wallace’s horse and with his right arm smashed by a Minie
ball,” and he soon became commander of the artillery of the 17th Army
Corps.3? By the time he left the service, in 18635, Powell’s right arm had
been amputated (the hasty amputation caused him acute pain for the rest
of his life), and he was ever after to be called Major Powell or simply “the
Major.”

Powell left the military with more than a haunting wound and an es-
teemed title; he left with an idea. As a military officer and engineer, he had
seen what expert knowledge could accomplish with the financial and bu-
reaucratic support of a modern state, and like the many reformers who
moved from the war into government and the civil service, he became an
enthusiast for large-scale scientific organization.?! In this respect, Powell
was representative of a generation of American intellectuals who experi-
enced Civil War combat and strove to tame the energies of the American
nation through centralized scientific and institutional control, just as mil-
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itary discipline and professionalism had created a wedge of force that
smashed the Confederate rebels and drove through the landscape to the
sea. Through their participation in public affairs, these war-seasoned men
helped forge the “new ideal of the intellectual as scientific expert, practi-
cal administrator, and pragmatic reformer.”3* This was a movement at
once institutional and subjective. At the institutional level, such intellec-
tuals demanded the establishment of large-scale administrative systems
that would create order and power from anarchic individual lives, just as
Indian reformers hoped that agricultural land-owning and Protestant dis-
cipline would spark economic development from a dwindling race. At the
subjective level, they demanded that individuals model themselves on the
martial vision of Oliver Wendell Holmes, Jr., who ardently believed “that
faith is true and adorable which leads a soldier to throw away his life in
obedience to a blindly accepted duty, in a cause which he little under-
stands, in a plan of campaign of which he has no notion, under tactics of
which he does not see the use.”?

Soon after the Confederate surrender, Powell returned to a teaching
position at Illinois State Normal University. From there, he undertook a
series of daring scientific explorations of the West, especially in Utah and
Colorado. These were exceptional feats of surveyorship, later glorified by
Stegner in Beyond the Hundredth Meridian.’* Powell and his group of in-
trepid companions became some of the first white Americans to detail the
marvels of the Grand Canyon, and they were the first to navigate their
way down the full course of the Colorado River (Powell braved its rapids
with only one arm).3* Powell’s initial trips were financed with private and
collegiate funds, but he soon received appropriations for further western
exploration from Congress, which recognized the importance of reliable
knowledge about the western territories to continued settlement. Proper
homesteading required maps of the land and its waters, an evaluation of
its suitability for livestock and farming, and information as to whether In-
dians in the area would pose a threat to white families. In 1881, Powell’s
efforts were rewarded with his appointment as director of the United
States Geological Survey (USGS).3¢ Running the USGS during a crucial
period of its institutional development, Powell consolidated many of its
branches and helped endow it with even greater discipline and organiza-
tion, advancing both of the yoked processes of state-building and profes-
sionalization. And, of course, under Powell’s command, the Survey con-
tinued its steady mapping of the West. This was a colonialist science for
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the people, and it is largely for his topographic achievements with the
USGS that Powell is remembered today.

Powell also put his vision of national scientific organization into prac-
tice as the founder and director of the Bureau of American Ethnology.3”
Chartered by Congress in 1879, the Bureau of American Ethnology, or
BAE, had been charged with a mission to, in Powell’s words, “prosecute
work in the various branches of North American anthropology on a sys-
tematic plan, so that every important field should be cultivated.”3® The
BAE was the “immediate result” of an appeal Powell made in an 1878 re-
port to Secretary of the Interior Schurz, which gave “practical as well as
academic reasons why such a program or agency would serve the peo-
ple.”3? National government support of anthropology was not entirely
new in the United States. Thomas Jefferson, for instance, had called on
the ethnological counsel of Albert Gallatin and had directed Lewis and
Clark to collect anthropological data during their exploration of the
Louisiana Territory.*? But the Bureau of American Ethnology was unique
in its breadth and scope. In a period when anthropology itself was just be-
ginning to come into its own as an autonomous field, the BAE gave it an
unprecedented institutional base of support, initiating and publishing an
exceptional number of studies, including Powell’s foundational classifica-
tion of Indian languages, the first in the United States and of continuing
scientific importance, and the monumental Handbook of North Ameri-
can Indians.*! Until the early-twentieth century, the BAE served as a sci-
entific clearinghouse for the most significant anthropological studies in
the United States. “One wonders what the history of American anthro-
pology in the late-nineteenth century would have been like,” writes one
anthropologist admiringly, “if the Bureau as [Powell] conceived and di-
rected it had never come into existence.”*

Part of Powell’s agenda for a comprehensive program for studying na-
tive peoples grew from an abiding interest in Indian languages and cul-
ture.* In “a very few years,” he warned, “it will be impossible to study
our North American Indians in their primitive condition except from
recorded history. For this reason ethnologic studies in America should be
pushed with the utmost vigor.” In addition to this commitment to what
would later be termed “salvage ethnography,” Powell was also concerned
with the practical administrative use of a systematic investigation of na-
tive peoples. Scientific knowledge, valuable in its own terms, would also
make possible the practical management of Indian affairs and the sound
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settlement of the West. “In the whole area of the United States, not in-
cluding Alaska,” he asserted, “there is not an important valley unoccu-
pied by white men. The rapid spread of civilization since 1849 has placed
the white man and the Indian in direct conflict throughout the whole
area, and the ‘Indian problem’ is thus thrust upon us, and it must be
solved, wisely or unwisely.” “Many of the difficulties are inherent and
cannot be avoided,” he continued, “but an equal number are unnecessary
and are caused by the lack of our knowledge relating to the Indians them-
selves. . . . a thorough investigation of North American ethnology would
be of great value in our Indian Office.”** Just as the Geological Survey
was to provide knowledge of rivers, mountains, and alluvial valleys for a
growing young country, so the BAE was to generate information about
the Apache, Ute, and Arapaho peoples. It was to create a map of the In-
dian social and cultural landscape as extensive as the maps of the USGS.
Tellingly, Powell served as director of the Survey and the BAE at the same
time.

While the goal of the BAE was to create a map of Indian culture, how-
ever, the maps it made were not simply a collection of facts and figures.
Instead, the BAE situated its facts in a theoretical framework. That frame-
work was developmentalism, the dominant theoretical position in an-
thropology at the time, which argued that all human societies followed
the same unilinear path of progress, moving from primitive to advanced
stages of culture and social organization. Also known as social evolu-
tionism, developmentalist theories were espoused by a number of promi-
nent social thinkers in the latter half of the nineteenth century.*’ Foremost
among these were Herbert Spencer, whose sociology held that human so-
cieties advanced from simple to complex and from military to industrial
forms of organization; E. B. Tylor, who envisioned a unilinear evolution-
ary transformation of mental and cultural life; Karl Marx, who saw eco-
nomic modes of production evolving from primitive communism through
feudalism to capitalism; and Lewis Henry Morgan, whom 1 discuss
below. Above all, developmentalists sought to classify human social facts
by placing them in teleological order. Defining “science” as the “discern-
ment, discrimination, and classification of facts, and the discovery of the
relations in sequence,” Powell thus wrote in a memorial essay on Charles
Darwin: “Facts have genetic relations.” He explained, “If one thing is
done something else will follow, and the highest function of scientific phi-
losophy is to discover the order of succession of phenomena—how phe-
nomena follow phenomena in endless procession, how every fact has had
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its antecedent fact, and every fact must have its consequent fact. This part
of science is called evolution, and by this expression scientific men mean
to be understood that phenomena go on in endless consequences.”*°

The scholarly implications of this theory are clearly intelligible in the
displays of cultural artifacts that proponents of developmentalism cre-
ated for the new institutions of natural history museums. Today, such mu-
seums feature exhibition cases that contain a variety of different artifacts
from a single culture, grouped together to convey a coherent and unified
portrait of the society. Zuiii knives, Zuiii pots, Zuiii clothes: objects are
understood in relation to other objects through juxtaposition. They form
an integrated symbolic system meant to be examined and evaluated on its
own terms. Developmentalist museums were very different. They dis-
played items of a single type from a variety of cultures, arranging them in
a line from the simple and crude to the complex and refined. This was the
museological materialization of the comparative method, which con-
structs evolutionary social schemes by comparing a wide variety of di-
vergent ethnographic and historical fields of data. A hypothetical exhibi-
tion case might begin with a knife from Neolithic France on its far left,
continue with a recently made Zuiii knife placed to its right, and so on
until a knife from eighteenth-century New England appeared at the edge
of the case. This form of presentation was intended to illustrate the cul-
tural transformation all human societies had undergone or ultimately
would undergo in their development from what was deemed societal in-
fancy to adulthood. An exhibit designed by Powell associate Otis T.
Mason at the National Museum, for instance, was based on a checker-
board pattern, in which visitors could walk along a single axis and follow
a given tool type across ethnographic regions and view its transformation
from the simple to the complex. (When Franz Boas, the era’s most promi-
nent opponent of developmentalism, toured the exhibit in 18835, he sig-
naled the sea change that was to come in both anthropological theory and
jurisprudence by claiming that the display was unscientific. Such evolu-
tionary classifications could not be made a priori, Boas argued; each cul-
ture “can be understood only by studying its productions as a whole,” in
a single, noncomparative museological unit.*’)

Significantly for the work of the BAE, and for Indian affairs generally,
the most influential developmentalist of Powell’s time was also a lawyer:
Lewis Henry Morgan, often described as the father of American anthro-
pology, and one of the most influential practitioners in the history of the
discipline.*® He was born in 1818 in Aurora, New York and studied at
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Union College, whose Presbyterian president Eliphalet Nott taught his
students that human progress was directed by natural social laws. Later,
Morgan was admitted to the bar, and he made his career in Rochester,
New York as a legal counsel to railroad companies. Yet, like many
lawyers then and now, Morgan’s real passion lay outside the law, in the
study of Native American societies. He was particularly interested in the
Iroquois, and he founded a social and academic club called the Grand
Order of the Iroquois, which he consciously modeled on the political or-
ganization of the Iroquois League. After he amassed a small fortune, in
part through railroad investment, Morgan devoted himself full time to his
passion for Indians, bringing his legal training and worldview to bear
upon his ethnology. This intellectual synergy was evident throughout
Morgan’s works on the Iroquois and their kinship systems (his League of
the Iroquois [1851] and Systems of Consanguinity and Affinity of the
Human Family [1871] remain classics in the field), but it received its
fullest expression in his magnum opus, Ancient Society (1877).* In this
breathtaking work, known also for its influence on Friedrich Engels (it is
the intellectual foundation of The Origin of the Family, Private Property,
and the State [1884]), Morgan outlined a system of evolutionary classifi-
cation in which cultures began in “savagery,” moved through “bar-
barism,” and ultimately reached a stage of “civilization,” passing
through a variety of gradations in each period.”® “The history of the
human race,” wrote Morgan, “is one in source, one in experience, and
one in progress.”>!

In Morgan’s scheme, each epoch in human evolution was marked by a
particular set of characteristics, the most important of which was its con-
ception of property and the rules governing its use and inheritance. Ac-
cording to Morgan, scholars could classify a society as belonging to a
given stage in its development by considering how it viewed the relation
between land and jurisprudence. In this legal-historical scheme, scholars
could lay out the property laws of various societies along a scale of evo-
lutionary change, just as museums of the period might lay out knives to
illustrate the course of human cultural transformation.’> Lower forms of
society were those that lacked both a definite notion of private property
and the legal codes giving that idea social sanction. Among savages, for
instance, “ideas concerning [the] value [of property], its desirability and
its inheritance were feeble.” In this stage, lands were “owned by the tribes
in common, while tenement houses were owned jointly by their occu-
pants.”3 Among peoples in the lower stage of barbarism, the “variety
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and amount of property were greater than in savagery,” thought Morgan,
“but still not sufficient to develop a strong sentiment in relation to inher-
itance.”** For those in barbarism’s middle stages, the “territorial domain
still belonged to the tribe in common; but a portion was now set apart . . .
[and] divided among the several gentes, or communities of persons who
resided in the same pueblo”—but, Morgan emphasized, “[t|hat any per-
sons owned lands or houses in his own right, with power to sell and con-
vey in fee-simple to whomsoever he pleased” was “not only unestablished
but improbable.”’® More advanced, civilized societies, he argued, were
those that already had developed or were in the process of forming some
notion of fee simple absolute. These societies had cultivated “into full vi-
tality that ‘greed of gain’ (studium lucri), which is now such a command-
ing force in the human mind,” and created specific juridical instruments
to capture that force and increase its strength.’®

This was an anthropological system animated by juridical-racial prin-
ciples. As I explained in my introduction, juridical racialism treats the
concepts of race and law as mutually constitutive and contains within its
account of legal and racial ontology a dialectical “mythology of modern
law.”37 The historical cultural scheme Morgan developed in Ancient So-
ciety can be understood as juridical-racial in characterizing racial groups
as belonging to distinct “ethnical periods” and in turn describing those
periods as the material social embodiment of particular stages in the de-
velopment of the law of property, while defining the law of property itself
as the outgrowth of specific peoples, in Morgan’s case Semites and
Aryans.’® Morgan’s was not a vision of permanent juridical-racial differ-
ence. He did not argue that races manifest the capacity or incapacity for
property-holding on the basis of their biology. Instead, as a social devel-
opmentalist, an advocate of evolutionary cultural principles, Morgan’s
juridical-racial system was a plastic one, in which racial groups were not
permanently caught in lower forms of legal behavior, but rather, over
time, tended to modify their lives on the basis of progressively changing
ideals of title. Morgan’s anthropological vision was a developmentalist
juridical racialism, a juridical-racial system that was evolutionary in char-
acter and based on the fundamental legal concept of property.

When the future director of the BAE first encountered Ancient Society,
he was deeply moved.*® As Powell wrote to Morgan, he read the book “in
one time and the first night I read until two o’clock,” and he promised to
“take it into the field with me and in my leisure hours study it carefully.”¢°
It ultimately became his theoretical touchstone, and he made the work re-
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quired reading for BAE anthropologists.®! One reason Powell was so en-
amored of Morgan’s theoretical framework was that it was well suited to
advance his optimistic dream of scientific social management. In particu-
lar, Morgan’s developmentalism understood all peoples to be capable of
legal-cultural transformation. An essentially Lamarckian rather than so-
cial Darwinist view, it claimed that human civilizations undergo jurispru-
dential change as a result of learning achieved through experience or the
instruction of others.®?> The implications of this scheme were congruent
with the positivist, Comtean worldview held by many intellectuals of the
time. For if one could use the methods of developmentalist ethnology to
chart the course of evolutionary social change, then one could create a
map of human historical laws just as one could create a diagram of the
laws of the physical world. And with this map, one could formulate leg-
islation with a precise view as to its ultimate effects, thereby creating a
more efficient and ordered society. For instance, if one knew just how In-
dian peoples were different from their civilized, white neighbors, in just
what ways their legal and property regimes represented earlier stages of
social evolution, then one would better know how to alter those societies
through the wise and informed use of state power. With its vision of so-
cial plasticity, that is to say, Morgan’s Ancient Society and its juridical-
racial worldview were well suited to bind statecraft to sociology, to be-
come part of the knowledge of the natural world Powell had always used
to guide his actions, whether on his family farm in Wisconsin, in the Civil
War, or with the USGS.

In this respect, it is important to emphasize that Morgan’s juridical-
racial framework also was well suited to advance Powell’s own social au-
thority. By asserting a particular narrative of cultural and legal transfor-
mation, the developmentalists of Powell’s day were making a claim not
only to knowledge per se but also to professional knowledge. Like the
Brahmins involved in civil service reform or Sanitary Commission ac-
tivists memorably described by George Fredrickson, developmentalists
were asserting their own status as individuals and groups worthy of so-
cial deference in a world of proliferating knowledge elites. During the pe-
riod in which Powell served as the director of the BAE, professional or-
ganizations and publications were being established in a variety of acad-
emic and quasi-academic fields.®> The American Association for the
Advancement of Science, reconstituted in 1873, published Science; the
Anthropological Society of Washington, established in 1879, published
the American Anthropologist; the American Bar Association was created
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in 1878. A primary function of this growing professional apparatus, this
expanding network of institutions and journals, was to police the bound-
aries of legitimacy in emerging disciplines, helping to consolidate the au-
thority of their members. Powell addressed and actively served in many
of these societies (including the ABA, to which he gave a speech on prim-
itive law), and much of his work with the USGS and the BAE can be un-
derstood as directed toward the task of professional legitimization to
which these groups were also dedicated.®* Powell was an intellectual in-
stitution builder, a man who sought to establish the centrality of his own
organizations to government administration. And here too, Morgan’s
scheme served him well. Making claims to scientific knowledge of history
(rather than to metaphysical, romantic, or moral ways of knowing), Mor-
gan’s social evolutionary framework could advance the goals of a profes-
sional class of knowledge workers. It could buttress the authority of an
expanding, distinctively modern elite.

Indeed, Powell attempted to put Morgan’s social evolutionary, juridi-
cal-racial framework into political and professional practice, using a ver-
sion of his developmentalism to call for comprehensive federal action in
Indian affairs—action that was to focus specifically on the transforma-
tion of native property and native law. An extended passage from Pow-
ell’s writing reveals the ways in which his concern for Indian people, his
specific legal-anthropological knowledge (here, about inheritance and
property law), and his claims to scientific and social authority reinforced
one another, even tending to blend into one. “The enlightened people
who have overwhelmed and destroyed the savagery,” wrote Major Pow-
ell in 1893, “have, as a body, from the first endeavored to save the savage
people and to train them in the better ways of life.” He continued:

The conquering race, impelled by motives of humanity, has ever endeav-
ored to raise the savage in culture. It has been a difficult task, because
the things which we most desired to do for them they scorned with con-
tempt. That for which they prayed, that for which they fought, could
not be yielded. They wanted a wilderness for bounding game and blush-
ing fruits; they wanted the primeval condition of savagery; they wanted
beast-gods, scalp-dances, and Terpsichorean worship. The conquering
race wanted the continent for higher and holier purposes,—for a tran-
scendent state of culture, for homes and cities and temples in which to
worship God. The price in money, the price in terror of savage neigh-
bors, the price in bloodshed, which we have paid for the land may possi-
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bly be large compared with its value to savagery, but it is small, very
small indeed, in comparison with its value to enlightenment. . . . There is
one thing, [though, that I believe] would be a boon to the tribes and ulti-
mately afford great relief to the dominant race. A system of complete
registration by clans and by families as they are known to civilized men
should be made, and record kept of births and deaths, and the line of
civilized inheritance plainly marked out for the people, in which they
should be carefully instructed. This would prevent the lapsing of titles in
severalty and encourage the sentiment of enlightened property-holding.
... Slowly, by law and by instruction, teach them the value of our prop-
erty laws. . . . If such a policy is maintained for two generations more,
the problem will be solved; the remnant of the Indians will be saved and
absorbed in modern enlightenment.®’

While Powell’s advocacy of assimilationist policies often was tempered by
caution, by an admonition not to move too quickly to make a yeoman
farmer from the Indian savage, such sentiments should not obscure his ul-
timate commitments. Writing to Senator Henry M. Teller of Colorado,
for instance, Powell outlined three basic principles for government rela-
tions with native peoples: first, he wrote, the “removal of the Indians”
from tribal lands was “the first step to be taken in their civilization” be-
cause these lands represented “everything most sacred to Indian society”;
second, “ownership of lands in severalty should be looked forward to as
the ultimate settlement of our Indian problems,” as it would undermine
“traditional modes of inheritance”; and third, Indians should be made to
conform to the standards of “Anglo-Saxon civilization.” “Here,” writes
one historian, “was a chilling condensation of the social evolutionist
blueprint: separate Indians from their homes and their past, divide their
land into individual parcels, make them citizens, and draw them into
American society.”®® Powell’s developmentalist juridical-racial vision
may have differed in some aspects, largely temporal, from the more ex-
treme assimilationists of his time, but its implications were fundamentally
similar.

I discuss other assimilationist-era Indian reforms further below, but it
is relevant at this point to note that a version of Powell’s juridical-racial
vision was put into practice with the Dawes Act, and that this policy was
a disaster.” The goal of the Dawes Act, consistent with Powell’s juridical-
racial principles, was to abolish Indian tribal property and impose civi-
lized notions of land upon savage peoples. Specifically, the Act authorized
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Congress to divide tribal reserves into one-hundred-sixty-acre plots and
allot them to individual owners, granting title in fee simple absolute after
a twenty-five-year trust period (the remaining land was to be sold in a
checkerboard pattern to white settlers, whose presence among the Indi-
ans was to serve as a further civilizing influence). Both Christian reform-
ers and western land interests were optimistic about the Act’s potential,
calling it the “Indians’ Magna Carta.” With great enthusiasm, Theodore
Roosevelt later called it a “mighty pulverizing engine to break up the
tribal mass.”® And, indeed, it was. By 1887, the final military campaigns
against American Indians had already been fought and won, but with the
Dawes Act the war against native peoples continued with the weapons of
the rule of law. Over the next ten years, Indians lost 75 percent of their
lands, over ninety million acres (40 percent of the land remaining was
desert), and they began to suffer even more than before the scourges of
poverty, despondency, and spiritual death. Not until the New Deal did In-
dian policy slowly begin to change for the better, and it was not until the
1970s that American Indians truly began to recover the sovereignty that
had been battered by that mighty pulverizing engine of allotment in sev-
eralty. Like Powell’s developmentalist anthropology of law, like the his-
torical social sciences in general during the late-nineteenth century—Ilike
the prevailing American vision of order and legality—the Dawes Act
claimed to be an instrument of enlightenment. And like so many mani-
festations of the Enlightenment itself, in the Indian country of Major
Powell’s America, a dream of reason became its precise and haunting op-
posite.

Federal Jurisdiction from Crow Dog to Kagama

Under the Dawes Act, the United States fundamentally restructured the
property regime of scores of individual societies, and it did so without the
consent of their people—an extraordinary imposition of state power. At
the time, the Act was viewed as a legitimate, unproblematic exercise of
Congressional authority under the terms of what became known as the
plenary power doctrine of Indian affairs, a judicial interpretation of how
much power the Constitution granted Congress in its dealings with In-
dian tribes. That doctrine asserted that Congressional authority over na-
tives was absolute: not only did Congress hold power over indigenous
peoples above and against individual states, but that power also was
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more or less unlimited. The original basis for the Indian plenary power
doctrine lay in Chief Justice John Marshall’s decisions in the Cherokee
Cases of the early 1830s, but the doctrine took its distinct, modern form
only between 1883 and 1886 in the course of Crow Dog and Kagama.®’
These decisions consolidated and expanded the plenary power doctrine
first intimated by Chief Justice Marshall, paving the way for the Dawes
Act and for a host of other laws intruding into native culture. Moreover,
the intellectual themes of John Wesley Powell’s personal and professional
life sounded through those cases, recapitulating the dynamics of his
thought at the level of legal decision-making.

Significantly, the two cases concerned not property, the centerpiece of
Morgan’s legal anthropology and of the Dawes Act, but crime. The as-
similationist-era reform efforts to extend American law over native peo-
ples entailed a special concern that the Indian law of murder was based
on the concept of “blood revenge,” in which a deceased person was
avenged when one of their family members killed the offending party.”®
“The Indian has but little knowledge of law save the lex talionis,” argued
the winning attorney in Elk v. Wilkins (1884), echoing a common view;
“[i]t is stretching the principle of universal citizenship and impartial suf-
frage to the verge of absurdity for the government to extend its hand to
the subjects of an independent political community, who have made the
tomahawk the arbiter of their wrongs, and in the twinkling of an eye in-
vest them with all rights and privileges of American citizenship.””! In-
deed, as Indian reformers noted, the implications of the institution of
blood revenge extended beyond the world of crime to that of land, for the
security of title requires the same protective state that also meets out
criminal punishment. Indian tribes were said entirely to lack such inter-
locking legal mechanisms. As in the case of the Philippines, examined in
chapter 2, the principle underlying white concerns about Indian crime
and criminal administration was that natives were, in the words of James
Bradley Thayer, a “People without Law,” that they existed in an early
stage of legal development and could be brought into civilization, and
into the circle of American civic belonging, only through a transforma-
tion of their legal system.”?

This view was especially popular within the Bureau of Indian Affairs
(BIA).”® “It is much to be hoped that Congress will at its next session take
this subject into careful consideration,” wrote the Commissioner of In-
dian Affairs in 1866, “and provide a plain, comprehensive code, by which
the superintendents and agents may dispense justice within their jurisdic-
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tion, and the infliction of appropriate penalties may be rendered certain,
whether the offender be red or white. Retaliation is the law of the Indi-
ans; and if, in his early approaches to civilization, he is compelled to
abandon that law, he looks for a substitute in the white man’s law.””# The
annual reports of the commissioners contain many such calls, which came
to visible fruition with the establishment in 1878 of Indian police forces,
natives dressed in modern uniforms who enforced American laws and
regulations in the absence of federal military force.”> During the assimi-
lationist era, a variety of such federal policies were set in motion to place
Indians under the power of what one judge called the “educative and dis-
ciplinary instrumentalities” of U.S. courts.”® Just as supporters of the
Dawes Act hoped to abolish communal Indian land, constituting natives
as individual property-holders, so others wished to abolish Indian crimi-
nal law, asserting national jurisdiction over Indian offenses and so bind-
ing native people to a liberal government that was to be the ultimate
source of coercive power. They wished to infuse the Indian self with an
Anglo-Saxon vision of law and so destroy the Indian as a social fact.””
It was in this volatile political context that a deadly fight broke out be-
tween two Indians on the Rosebud Sioux reservation in Dakota Territory
one afternoon in 1881.7% The two parties embodied opposite poles of In-
dian responses to the United States in the late-nineteenth century. One
was named Kan-gi-shun-ca or Crow Dog. Crow Dog was one in a line of
medicine men still active today, and he was firmly set against any accom-
modation to white settlement in North America. For some, Crow Dog
was a troublemaker; for others, an uncompromising rebel. The other man
was named Spotted Tail or Sin-ta-ge-le-Scka. Spotted Tail was the leader
of the Brulé band of Sioux, and he was celebrated in Washington as a
“progressive” Indian willing to negotiate with the federal government.”
His supporters saw him as a statesman who could guide his people
through a new and difficult political landscape; his enemies saw him as a
quisling. For reasons unknown, though possibly related to Crow Dog and
Spotted Tail’s political differences, on the afternoon of August 5, Crow
Dog jumped from behind the rear wheel of his wagon, pointed his rifle,
and fired a single shot into Spotted Tail’s side, killing him almost instantly.
Traditionally, the trial of crimes committed by Indians against other In-
dians on reservations in the United States had been left to the authority
of Indian tribes, a custom codified in § 2146 of the General Crimes Act
of 1817.8% The act extended federal authority over crimes committed on
Indian lands, but it made an exception for crimes committed by one In-
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dian against another. Accordingly, Spotted Tail’s murder was settled
under Sioux tribal law, with Crow Dog undergoing an act of ritual pu-
rification and compensating Spotted Tail’s family with six-hundred dol-
lars, eight horses, and one blanket. Tribal harmony was restored, and the
matter was apparently at an end. The Bureau of Indian Affairs, however,
viewed the matter differently. Seeing in Spotted Tail’s murder a possible
test case that could advance federal jurisdiction over Indian crimes, the
agency initiated prosecution against Crow Dog in the spring of 1882 in
Dakota territorial court. There, under federal law, Kan-gi-shun-ca was
sentenced to hang.’!

As with so much else in United States history, the words of Alexis de
Tocqueville are relevant to Kan-gi-shun-ca’s case. In Democracy in Amer-
ica (1835, 1840), Tocqueville offered an ironic account of federal law and
policy regarding Native Americans. Noting that “the expulsion of the In-
dians often takes place at the present day in a regular and, as it were, a
legal manner,” Tocqueville described in detail the sufferings inflicted on
native peoples through the coercion that took place under cover of legal-
ity. American policy for Tocqueville, in this respect, contrasted with the
naked aggression and force used by Spanish conquerors. The Spanish, he
wrote, had “pursued the Indians with bloodhounds, like wild beasts; they
sacked the New World like a city taken by storm, with no discernment or
compassion.” Such force, he argued, while horrific, ultimately had an
amalgamating consequence: “destruction must cease at last and frenzy
has a limit: the remnant of the Indian population which had escaped the
massacre mixed with its conquerors and adopted in the end their religion
and their manners.” The Americans, he argued, were different. “The con-
duct of the Americans of the United States towards the aborigines is char-
acterized,” Tocqueville wrote, “by a singular attachment to the formali-
ties of law”—the consequence of which was not amalgamation but death.
“It is impossible to destroy men,” concluded Tocqueville, “with more re-
spect for the laws of humanity.”$?

True to Tocqueville’s vision, in the extension of U.S. jurisdiction over
Indian crime, close attention was paid to whether this assertion of state
power had constitutional and statutory legitimacy. After Crow Dog was
sentenced to die, his counsel petitioned for a writ of habeas corpus, and
the Supreme Court granted certiorari to consider the matter. The issue at
bar was whether the Dakota court had subject matter jurisdiction over
the case at all. Should the killing have been allowed to come under the
consideration of federal legal institutions, or should it have ended with
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the exchange of six-hundred dollars, eight horses, and a blanket, under
the purview of tribal authority? The answer to this question hinged on a
more general question of statutory interpretation. The exception made in
§ 2146 of the General Crimes Act for crimes committed by one Indian
against another included Crow Dog’s murder of Spotted Tail, and so ap-
parently invalidated the Dakota court’s assertion of jurisdictional au-
thority. In an 1868 treaty, however, the Sioux had agreed to submit to
U.S. jurisdiction when specified crimes were committed on their land, in-
cluding cases of murder committed by Indians against other Indians
(Congress had codified this 1868 treaty, and the subsequent Treaty of
1876, as statutory law in 1877).83 But while this treaty and statute ap-
peared to uphold the Dakota court’s jurisdiction, contradicting the force
of the General Crimes Act, its language was ambiguous in a critical re-
spect: it was not clear whether the treaty was intended to include the
crime of murder committed by one Indian against another Indian of the
same tribe. The question the Supreme Court faced was thus whether one
could read into the 1868 treaty and 1877 statute the implied repeal of
§ 2146 of the General Crimes Act as it applied on Rosebud to Crow Dog’s
killing of Spotted Tail.

It may at first be surprising that the Court was unanimous in its opin-
ion that Crow Dog should be set free. All nine justices ruled that the
Dakota court had no jurisdiction over the case: the relevant section of the
General Crimes Act had not been repealed through the ambiguous lan-
guage of the Sioux treaty and statute. The Court granted Kan-gi-shun-ca
his writ of habeas corpus, and he returned to the Rosebud reservation a
symbol of the persistence of native legal autonomy in the face of Ameri-
can political dominance.®* It is the vast difference, however, between
what the Court’s decision immediately did as a performative utterance
and what the Court actually argued as a matter of law and stated in dicta
that is essential for understanding the historical significance of the case,
which directly belies the politically symbolic meaning often ascribed to
Crow Dog’s release. It is true that the Court invalidated the Dakota terri-
torial court’s assertion of power and, in this sense, the Court’s decision
did uphold the authority of Indian criminal law above and against the law
of the United States. But the Court reached its decision not out of respect
for native sovereignty. Quite the contrary, the Court asserted that the fed-
eral government probably did in fact have the authority to extend its
criminal jurisdiction over cases such as Crow Dog’s. The problem, as-
serted the Court, was simply that Congress had not extended its author-
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ity in explicit language, and that therefore jurisdiction still lay with the
Sioux tribe. The Court invalidated the Dakota court’s assertion of power
because it refused to find the repeal of one Indian statute by another
through mere implication. Just as Marbury v. Madison (1803) accrued
authority for the Court through temporary abnegation of its power, so
Crow Dog advanced national authority over Indians by denying one spe-
cific use of state force while suggesting that a still larger governmental ca-
pacity lay within constitutional reach.®®

This assertion of broad national power through its specific abnegation
was underwritten by juridical-racial principles of the kind Powell ad-
vanced. The opinion in Crow Dog was written by Justice Stanley
Matthews, formerly a railroad attorney in Ohio, a devout Presbyterian
known not only for his pragmatism but also for his legalistic cast of mind
(“his decisions,” wrote Senator John Sherman upon his death, “were
mathematical demonstrations”).’¢ In approaching the issues in the case,
Justice Matthews first turned to two provisions of the 1868 treaty that
were alleged explicitly to override the General Crimes Act. He dismissed
the first out of hand, and it does not warrant discussion here.8” The sec-
ond provision was article eight, which stated that Congress “shall, by ap-
propriate legislation, secure to [the Sioux Indians| an orderly govern-
ment; they shall be subject to the laws of the United States, and each in-
dividual shall be protected in his rights of property, person, and life.” This
provision, argued Matthews, could not override the General Crimes Act,
because the tribal, group-based character of Indian life was incapable of
upholding the individualist law of American civilization. He argued:

The pledge to secure to these people, with whom the United States was
contracting as a distinct political body, an orderly government, by ap-
propriate legislation thereafter to be framed and enacted, necessarily im-
plies, having regard to all the circumstances attending the transaction,
that among the arts of civilized life, which it was the very purpose of all
these arrangements to introduce and naturalize among them, was the
highest and best of all, that of self-government, the regulation by them-
selves of their own domestic affairs, the maintenance of order and peace
among their own members by the administration of their own laws and
customs. They were nevertheless to be subject to the laws of the United
States, not in the sense of citizens, but, as they had always been, as
wards subject to a guardian; not as individuals, constituted members of
the political community of the United States, with a voice in the selec-
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tion of representatives and the framing of the laws, but as a dependent
community who were in a state of pupilage, advancing from the condi-
tion of a savage tribe to that of a people who, through the discipline of
labor and by education, it was hoped might become a self-supporting
and self-governed society.5®

For Justice Matthews, in other words, the 1868 treaty and 1877 statute
could not be said explicitly to override the General Crimes Act, because
its invocation of “orderly government” had to be read in the context of
the widely acknowledged ethno-legal differences between Euro-Ameri-
cans and native peoples, differences that were precisely of the kind that
the Bureau of American Ethnology was devoted to collecting and classi-
fying. A government of order could only be a government of imposed fed-
eral law.

Justice Matthews next turned to whether the 1868 treaty and 1877
statute could be said to override the General Crimes Act by implication.
Justice Matthews argued that this could not be the case, because of the
rule of generalia specialibus non derogant, which states that exceptions
must be special and express and that general acts do not repeal specific
provisions of previous statutes. Justice Matthews concluded the opinion
with its most eloquent and forceful statement, which argued that even if
the results of the case would seem to deny justice, the “nature and cir-
cumstances” of Crow Dog “strongly reinforce[d]” its more widely ap-
plicable hermeneutical position. Justice Matthews described those cir-
cumstances in explicitly juridical-racial terms:

It is a case of life and death. It is a case where, against an express excep-
tion in the law itself, that law, by argument and inference only, is sought
to be extended over aliens and strangers; over the members of a commu-
nity separated by race, by tradition, by the instincts of a free though sav-
age life, from the authority and power which seeks to impose upon them
the restraints of an external and unknown code, and to subject them to
the responsibilities of civil conduct, according to rules and penalties of
which they could have no previous warning; which judges them by a
standard made for others and not for them, which takes no account of
the conditions which should except them from its exactions, and makes
no allowance for their inability to understand it. It tries them, not by
their peers, nor by the customs of their people, nor the law of their land,
but by superiors of a different race, according to the law of a social state
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of which they have an imperfect conception, and which is opposed to
the traditions of their history, to the habits of their lives, to the strongest
prejudices of their savage nature; one which measures the red man’s re-
venge by the maxims of the white man’s morality.?’

In Crow Dog, juridical racialism of the kind used by Powell in his devel-
opmentalist approach to human variation thus bridged a gap between the
ambiguous language of a contemporary statute and that of a past treaty,
resolving the interpretive difficulty at issue by presenting itself as a set of
social axioms that should be axioms of law. The Court’s reference to the
“traditions” of savagery, to an as-yet-unknown and thus ultimately
knowable code, to social states of which people have an imperfect and so
ultimately perfectible conception, and to differing standards of ethical
measurement, instantiate a juridical-racial system homologous to that of
developmentalist anthropological theory—a legal-racial vision forged in
state-funded social scientific groups such as the BAE and employed at law
to expand federal power over Indian criminal offenses and, ultimately, to
extend the legitimacy of the state itself.

When the Court handed down its decision in Crow Dog, many in Con-
gress and the Bureau of Indian Affairs were outraged.”® “It is an infamy
upon our civilization,” stated Congressman Byron M. Cutcheon of
Michigan, “a disgrace to this nation, that there should be anywhere
within its boundaries a body of people who can, with absolute impunity,
commit the crime of murder, there being no tribunal before which they
can be brought for punishment. Under our present law there is no penalty
that can be inflicted except according to the custom of the tribe, which is
simply that [of] the ‘blood avenger[.]”” The “law of the tribe,” stated
Cutcheon, is “no law at all.”! But the decision, which stood not for the
absolute right of native peoples to maintain their legal traditions but for
the absolute need of Congress to be explicit in any statute that in part or
in whole abolished Indian laws, was more clearly understood by Con-
gress as a challenge to which it was invited to respond. Within a year, fed-
eral legislators passed the Major Crimes Act of 1885, which extended
federal criminal jurisdiction over specified offenses, including all cases of
murder, not just onto Rosebud but onto all reservations. As the Court’s
opinion in Crow Dog had advised, Congress extended its jurisdiction ex-
plicitly, in language clearly overriding pertinent parts of the General
Crimes Act of 1817.%2 “Just so long as they are left without the develop-
ing and educating restraint and protection of civilized law, so long will
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they be lawless,” stated Henry Pancoast of the Indian Rights Association
in late 1883, in a form of analysis also popular within the BIA: “Side by
side with the power of religion and the power of education to redeem the
remnant of this people, there should stand the power of the law. To in-
troduce this law is the task which those who work for the Indian should
set before them.”%3

In its turn, the Major Crimes Act of 1885 invited its own judicial re-
sponse, the case of United States v. Kagama, which established the Indian
plenary power doctrine. The facts of the Kagama case are tawdry and
brutal, incidents of a displaced people in a desperate time.”* About one
month after the passage of the Major Crimes Act, a Klamath Indian
named Kagama, also known as Pactah Billy, killed another named Iyouse,
also known as Ike, on the Hoopa reservation in northern California, in a
dispute over land. The fight ultimately may have been caused by a poor
geographic survey of the area, which placed two Klamath villages on an
Indian reservation granted to the Hoopa, and so made the legal rights of
the Klamath unclear. What exactly happened that afternoon in June 1885
is not certain, but in the course of a discussion of their respective prop-
erty claims, Kagama stabbed Iyouse and cut his throat, while Kagama’s
son Mahawaha, also known as Ben, held back Iyouse’s wife and pre-
vented her from intervening. Kagama and his son were indicted for mur-
der in federal district court in San Francisco. Their attorney demurred to
their indictment, and after the federal circuit court for the district of Cal-
ifornia certified its division of opinion on the matter of jurisdiction,
Kagama’s case found its way on interlocutory appeal to the Supreme
Court. There, just as Crow Dog’s attorney had contested the federal gov-
ernment’s assertion of power over his client’s case, so Kagama’s counsel
argued that the part of the Major Crimes Act of 1885 granting territorial
courts jurisdiction over a killing committed by one Indian against another
on a reservation lay outside the constitutional authority of Congress.

In a unanimous ruling, the Court upheld Congressional authority to
pass the Major Crimes Act of 1885 and so also upheld the jurisdiction of
the territorial court. Whereas Crow Dog was released from federal au-
thorities, Kagama would be subject to their power. Significantly, the opin-
ion in Kagama was written by Justice Samuel Miller, a man who bore
many similarities to Major Powell in his physical energy and professional
development.”> Born on April 5, 1816 in Richmond, Kentucky, Miller
was the descendant of Pennsylvania Germans who had immigrated to the
state in 1812. After a sporadic education, he studied medicine, earning a



46 | Laws of Development, Laws of Land

degree from Transylvania University in Lexington in 1838. Miller prac-
ticed medicine for approximately ten years in the backwoods of Bar-
bourville, but he became bored and turned to law, which he taught him-
self. Moving to Iowa, he soon became a prominent and prosperous mem-
ber of the state bar, specializing in property and commercial cases. One
biographer describes him as “a large man, with a well-built frame, stand-
ing six feet tall and weighing over two hundred pounds. His features, too,
were large and clear-cut; he had a massive head, a sharply chiseled face,
and a pair of bright, penetrating eyes. One looked at him and sensed his
massive power and indomitable will.” “Not only was he rugged,” con-
tinues the biographer, “but his zest for living made him love his family,
work, and play. He liked to ride horse, dance a jig, sing a song.””®

Miller’s politics were representative of an important trend of the time.
On one hand, he was a nationalist, a liberal Republican appointed to the
bench by President Lincoln, a man who in a variety of decisions had ad-
vocated an extensive construction of national power. In the Legal Tender
Cases (1870-71), for example, he upheld the authority of the greenback
as a payment for national Civil War debt; in Wabash v. Illinois (1886), he
lay the groundwork for modern regulatory agencies through his interpre-
tation of the Commerce Clause.”” In addition to being an advocate of fed-
eral power, however, Miller was also an Anglo-Saxon racist, regarding
foreigners with deep mistrust. In an 1886 interview with the New York
World, for instance, Miller was asked if he believed justices of the Court
should wear silk robes (the journalist contended they might be incom-
patible with “the simplicity of our republican institutions”). Miller re-
sponded that such badges of hierarchy were, in fact, an unfortunate ne-
cessity in changing ethnic times. “[T]he Anglo-Saxon people are the only
people on the face of the earth who have much respect for law in the ab-
stract,” Miller argued. “Other nations have it in a measure, but such is
the respect of the Anglo-Saxon mind for abstract law that I believe that
the future development of the world depends largely upon the predomi-
nance of the Anglo-Saxon element. . . . If we had predominant in this
country at this present time the [Anglo-Saxon] . . . then I feel quite cer-
tain if the judges sat upon the bench in plain clothes they would exercise
as much influence as they ought to.”*® Miller thus exhibited the odd
union of a fiery commitment to liberal state-building and an intense eth-
nocentrism that, as in Powell’s work as director of the BAE, was part of
the folkways of many American Republicans in the late-nineteenth cen-
tury.
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I use the term “folkways” deliberately, because in deciding that Con-
gress did, in fact, have power to pass the Major Crimes Act, Justice Miller
did not rely on an expansive analysis of the constitutional text. He re-
jected the argument that the ability to regulate Indian tribes arose from
Congressional commerce power, from its Article I, Section 8 authority to
“regulate commerce with foreign Nations, and among the several States,
and with the Indian tribes.”?” Instead, Justice Miller turned to the cus-
tom-based world of the common law and its juridical-racial implications.
In particular, in his analysis, Justice Miller relied on the common-law doc-
trine of wardship, which defines the legal obligations of wards to
guardians. Treated in Kent’s Commentaries under the law of persons,
wardship was considered a subtopic of laws concerning parents and chil-
dren, and in this sense, it was an area of knowledge imbricated with ideas
from developmentalist anthropology, which compared the growth of a
society from savagery to civilization to the growth of an individual from
childhood into adulthood.!® The language of wardship first had been
employed by Chief Justice Marshall to describe the relation of Indians to
whites as one of semisovereignty, in which Indians and the federal gov-
ernment maintained mutual rights and obligations. In Justice Miller’s
hands, however, that language came to describe a condition of almost
complete national authority, in which the autonomy of native tribes was
subsumed by their greater dependence. In Kent’s treatment of the law of
persons, the dependent status of children required that parents care for
them, and parents were said to be able to exercise such care only if they
had the legal authority to do so; parental rights arose from parental du-
ties. Similarly, in the Court’s opinion, the dependent condition of Indians,
and not any explicit constitutional grant of power, implied the existence
of federal authority over them.'! But in an implicit extension of the
wardship doctrine, the Court also asserted that the extent of federal rights
was commensurate with the extent of parental duties, and that because
Indians were “remnants of a race once powerful, now weak and dimin-
ished in numbers”—because they were wards whose dependence was be-
coming absolute—the federal government’s authority was becoming ab-
solute as well. “From their very weakness and helplessness,” asserted Jus-
tice Miller, who emphasized Indian dependence in the strongest terms,
“there arises the duty of protection, and with it the power.” 192

That power included, naturally, the Major Crimes Act (passing it was
entirely within the authority of Congress, stated Miller; after all, it had
written the act in very explicit terms, consistent with the Court’s demand
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in Crow Dog). And it included much else besides. By the early-twentieth
century, in Lone Wolf v. Hitchcock (1903), the Court would hold that
Congress had the authority unilaterally to abrogate specific provisions in
federal-Indian treaties if it deemed such abrogation necessary.'%* This was
the Indian plenary power doctrine, and here, the juridical exchange about
Indian affairs initiated by Crow Dog reached its end. When Congress
passed the Dawes Act two years later, its constitutionality was a foregone
conclusion. The United States could lift its Indian children through the ju-
ridical-racial path of social progress, from the childlike state of property-
less savagery to the adulthood of individualist, fee-simple civilization, in
almost any way it saw fit. In this sense, the relation between the U.S. gov-
ernment and American Indians was similar to that which Kent had de-
scribed in his examination of the rights of parents among groups in the
upper stages of barbarism—and in this sense, a nineteenth-century ideal
of reason can be said to have undergone a reversal on the level of legal
doctrine as well. “[T]he ancients generally carried the power of the par-
ent to a most atrocious extent over the person and liberty of the child,”
wrote Kent in his Commentaries. “The Persians, Egyptians, Greeks,
Gauls, and Romans, allowed to fathers a very absolute dominion over
their offspring, and the liberty and lives of the children were placed
within their power. . . . [And] in many instances, this paternal power was
exercised without the forms of justice” (Kent was thinking, in this regard,
of infanticide).'® So it also was in federal-Indian affairs during the as-
similationist era. In the Supreme Court’s mapping of federal authority,
based upon its earlier discussion of federal jurisdiction in Crow Dog, the
power of the national government over Indian property was vast indeed;
and when viewed within the familial metaphor of wardship and the ju-
ridical-racial vision of Powell’s anthropology, one might say that the stage
was set for disinheritance.

Conclusion

There are at least two ways of describing the historical significance of the
juridical racialism advanced by Powell and in Crow Dog and Kagama,
and while they are not mutually exclusive, they are quite different. The
first takes what might be called a multiculturalist perspective on the
American past. From this perspective, the story of the developmentalist
juridical racialism that links anthropology to Indian law is one of social
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annihilation. It is one in which ideas that had been developed in part by
anthropologists were employed within the law to advance an ethnocen-
tric vision of American identity and thereby to trammel cultural diver-
sity—one in which the historical framework of juridical-racial evolution
espoused by Powell transformed a varied cultural landscape into a more
flat and even plane when it became manifest in both legislation and court
decision-making. In this view, developmentalism was an instrument of
legal-cultural homogenization, a means by which the number of social
and normative worlds extant in North America gradually was reduced.
To gesture toward the work of Robert Cover, developmentalism served a
jurispathic rather than a jurisgenerative project, destroying the juridical
universe of Indian tribes rather than fostering their growth.!%

There is a second perspective on the history of developmentalist ju-
ridical racialism and Indian law, however, more compelling for legal his-
tory, based on materialist and state-centered concerns. This view brings
into focus the intellectual mechanisms that underlay and justified the
process by which assimilationist-era Indian policy served the interests of
emerging and expanding economic forces in the late-nineteenth century
by displacing Indians from their lands. Developmentalist models of ju-
ridical-racial evolution were employed by those advocating Indian land
allotment, and developmentalist thought helped bind together the al-
liance of Christian social reformers and western land interests that was
instrumental to the legislative and administrative shifts in federal Indian
policy. More important, before Indian lands were redistributed by the
state, the federal judiciary handed down a series of rulings legitimizing
this large-scale property redistribution in the terms of liberal constitu-
tional democracy. As I have suggested, juridical racialism played a role in
this legitimization process. Juridical-racial ideas were used to adjudicate
questions of criminal jurisdiction, territorializing Indians in legal doctrine
before their territory itself became more fully subject to the law. And in
another, deeper sense, apparent in Crow Dog, juridical-racial ideas were
used to further the interests of dominant economic forces by helping the
state assert its apparent autonomy from those very forces, strengthening
the state’s legitimacy and its power by offering an occasion for it to per-
fect the formalization of its procedures of coercion.

This materialist approach highlights the ways in which our national
government and its jurisprudential principles, like American anthropol-
ogy, came of age in the context of an Indian presence, defining itself
against a legal-cultural other in the same way that ideas of political free-
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dom arose from the presence of slavery in colonial Virginia. In this sense,
it demonstrates that the history of Indian law truly is national history.
Moreover, it points toward how the state facilitated national economic
transformation while maintaining its own liberal ideological continuity.
Earlier, I contrasted developmentalist museum presentations with the pre-
sentations common today, in which cultures are meant to be examined
and evaluated on their own terms. These presentations are the legacy of
Franz Boas, and in 1883, the year in which Crow Dog was decided, Boas
set sail to Bafflinland for his first work among the Inuit. The ideas Boas
began to develop on this trip were poised precisely against, as they would
come to displace, those of the developmentalists who initially gave him
their institutional and financial support. In the intellectual and legal rev-
olution effected by Boas’s conceptions of race, culture, and the law, the
central terms of developmentalist anthropology and of the constitutional
interpretation of the status of minorities would be inverted, while the in-
strument for putting American civic ideals into practice would be
strengthened and their economic potential realized to an even further de-
gree. In particular, Boas’s work would play a central part in a case that,
like Kagama and Crow Dog, concerned race and geography, invoked a
language of childhood development, required an unprecedented exten-
sion of federal state force, and initiated a new phase of capitalism in
America: Brown v. Board of Education (1954), the decision with which I
conclude this study.'% In other words, in the volatile exchange through
which Boasian ideas replaced those of Morgan and his followers—an ex-
change in which a transformation in the idea of law would help to create
a change within the law itself—the socioeconomic order of the United
States would assume a quite different form; nevertheless, the national
state that began to develop in the wake of Major John Wesley Powell’s
Civil War, and which grew still greater in the wake of World War II,
would become an increasingly powerful figure on the political and eco-
nomic landscape. It is this phenomenon that lies at the heart of the broad
historical significance of the developmentalist constitutional theory of
culture, and at the heart of juridical racialism during the assimilationist
era of United States Indian affairs. To understand why in greater detail, it
is necessary to turn attention away from North America, toward the
Philippines.



Teutonic Constitutionalism and

the Spanish-American War

The closing years of the nineteenth century began a new era in
American history, one of overseas empire, brought into being through the
Spanish-American War. In a host of ways, this new era grew from the na-
tional experience with American Indians examined in chapter 1. As an
economic matter, the war provided increased access to overseas markets
and so furthered the process of economic growth begun with the redistri-
bution of Indian lands in the West. As an ideological matter, U.S. contact
with native peoples provided a basis upon which political leaders recon-
ciled imperial policy with traditional republican ideals.! Significantly, this
reconciliation operated at two related levels of socio-legal argument.
First, the Supreme Court’s encounter with Indian affairs beginning in the
1830s was said to establish a basis in legal doctrine for American power
over its new “insular,” or island, possessions.? Second, and more impor-
tant for this study, the socio-legal link between American Indians and
overseas imperialism existed within the rhetorical field of juridical racial-
ism. For like Indians, the inhabitants of insular lands frequently were de-
scribed as incapable of upholding American legal norms and so fit largely
for subjugation. “[Y]ou, who say the Declaration [of Independence] ap-
plies to all men,” proclaimed Senator Albert J. Beveridge to anti-imperi-
alists in Congress, “how dare you deny its application to the American
Indian? And if you deny it to the Indian at home, how dare you grant it
to the Malay abroad? . .. [T]here are people in the world who do not un-
derstand any form of government . . . [and] must be governed.”?

The closing years of the nineteenth century thus marked not only a
new era in American history, but also a new period in the history of ju-
ridical racialism. That new era is the subject of this chapter, which exam-
ines the place of juridical racialism during and immediately after the
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Spanish-American War. I am interested specifically in the role juridical
racialism played in the Insular Cases (1901-4), which determined the
constitutional status of Puerto Rico, Hawaii, and the Philippines in the
wake of the Treaty of Paris (1898) and limited the extent to which resi-
dents of the insular possessions were members of the American nation.*
At the jurisprudential foundation of the Insular Cases, I argue, lay a par-
ticular manifestation of juridical racialism associated with the Teutonic
origins thesis of American government, a blend of legal history and legal
anthropology central to academic life in the late nineteenth century.’ Ex-
ponents of the Teutonic origins thesis claimed that the greatest American
legal achievements found their spiritual origin in the legal thought of the
free and strong warrior peoples Tacitus describes in his celebrated ac-
count of ancient Germany. They accordingly characterized Anglo-Saxons
as a people with a special genius for law and state-building, viewed the
state and legal order itself as Anglo-Saxon in character, and understood
dark-skinned peoples as incapable of legality and congenitally criminal.

I begin my analysis by examining the life and work of Senator Henry
Cabot Lodge, blue-blooded Bostonian, influential advocate of U.S. impe-
rialism, and early student of the Teutonic origins thesis, a man whose per-
sonal and professional self-development rested on a juridical-racial vision
of self and society. I then discuss how Lodge and his allies employed this
vision in Congress in their promotion of American imperial policy over-
seas. Turning to the Insular Cases, I suggest how the juridical-racial view
Lodge espoused also formed the jurisprudential basis of Downes v. Bid-
well (1901), which I describe as advancing a “Teutonic constitutional-
ism.”® An otherwise mundane case concerning the constitutionality of a
tax levied on a shipment of oranges sent from Puerto Rico to New York,
the case announced the doctrine of territorial incorporation, which
granted Congress wide powers in governing the colonial possessions ac-
quired through the Treaty of Paris and which represents the doctrinal
analogue of the Indian plenary power doctrine for this period of Ameri-
can political history. In the conclusion, I follow the logic of Teutonic con-
stitutionalism from Puerto Rico to the Philippines, considering how as-
sertions of inherent Anglo-Saxon legality facilitated and justified behav-
ior precisely unlawful in character. In this way, I argue, juridical racialism
elided the human suffering wrought by imperial expansion during an age
of progressive state development.
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Henry Cabot Lodge and the Anglo-Saxon State

Even a brief history of the Spanish-American War must begin not with the
lands under dispute but with the instability and corruption that marked
Spanish political life at the end of the nineteenth century.” After being
overthrown in 1868, the Spanish monarchy was reinstated by a coup d’é-
tat in 1874, beginning a notorious period known as the Restoration.
Upon the death of King Alfonso XII in 18835, the country came under the
regency of the child princess Maria Cristina of Austria and was governed
by the rule of caciquismo, which one scholar describes as “a system of
scheming and manipulation which enabled the political bosses . . . in al-
liance with the wealthy landowners, military leaders and government of-
ficials to rule the state for their own personal advantage.”® Caught be-
tween a glorious past and a banal present, Spain fell under a “curious
mood of self-deception,” in which any symbol of its self-ascribed national
greatness, no matter how small or dubious, assumed prominence in Span-
ish identity. Within this political universe, the colonies of Puerto Rico, the
Philippines, and, most important, Cuba, played a special role as emblems
of a yearning for national power and renown. They were said to be “liv-
ing proof that God’s blessing continued to shine on Spain’s imperial sta-
tus.”® As such divine proofs often do, these symbols belied actual condi-
tions of exploitation, relations of extractive colonial rule that in the late
1860s sparked a Cuban rebellion for independence. Beginning in the poor
and underdeveloped province of Oriente, the revolt failed to spread
across the island, and the fighting ended in 1878 with a truce brokered by
Spanish General Arsenio Martinez Campos, who offered a variety of con-
cessions to the rebels. These concessions were never fulfilled, and in the
1890s the independence movement resurfaced, this time under the lead-
ership of José Marti, who in 1892 established the Cuban Revolutionary
Party and in 1895 launched a new fight for Cuba libre.

This renewed rebellion drew brutal resistance from the Spanish mili-
tary. With the failure of the Cuban peace, Spain replaced General Cam-
pos with General Valeriano Weyler y Nicolau, a highly professional sol-
dier of German descent who had developed a “reputation for ruthless-
ness” in earlier campaigns in Cuba and Catalonia.'® With 200,000 troops
fighting approximately 20,000-30,000 Cuban rebels, General Weyler un-
dertook a multipronged counterinsurgency campaign. One prominent
tactic involved the construction of vast trenches, approximately six-hun-
dred feet in width, filled with “trees, boulders, barbed wire and explo-
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sives” and guarded by “forts, towers and blockhouses,” to surround
Cuban towns and divide revolutionary forces from each other.’ A sec-
ond, more notorious action, for which Weyler is still remembered today,
was the first widespread use of “reconcentration camps” as a pacification
strategy. In his attempt to combat rebel forces, General Weyler “emptied
the countryside of people, crops and livestock” and relocated Cuban
civilians to detention centers. By recent scholarly estimates, at least
100,000 Cubans died as a result, though assessments at the time put the
number at 400,000.'> General Weyler’s campaign aroused international
outrage and earned him the nickname “butcher.” Neither trenches nor
reconcentration, however, fulfilled Spanish hopes, and the rebels were
gaining ground despite Weyler’s campaign. Though Spain attempted to
concede a certain degree of home rule to Cuba in 1897, the die had al-
ready been cast. Spain was waging a total war against revolutionaries
who made a reasonable claim that their opponents were committing sys-
tematic acts of lawlessness.

Americans were deeply moved by Cubans’ struggle for independence,
and many wished to further their cause. As descendants of a revolution,
some sympathized with movements for national independence every-
where. Others feared the economic and political consequences of Cuban
unrest and Spanish misrule. Still others, such as Josiah Strong, were ani-
mated by a Protestant hatred of Catholic monarchy. The United States,
moreover, continued to be torn by sectional strife between North and
South, and it hungered for a common cause that could provide a measure
of reconciliation by helping to wash the “bloody shirt.” Amid disparate
calls for intervention, and after repeated attempts by Presidents Grover
Cleveland and William McKinley to escape direct military confrontation,
the United States threw itself into war against Spain in 1898 after the no-
torious explosion of the Maine. The war sought to free Cuba from Span-
ish domination, though the conflict had consequences far beyond its
stated purpose. The United States quickly conquered Spain in Cuba,
Puerto Rico, and the Philippines, and the fighting came to an end with the
American acquisition of a variety of island colonies through the Treaty of
Paris.!® Congress soon began the task of reforming the Spanish legal sys-
tem and replacing it with American law to establish social and economic
order.

Senator Henry Cabot Lodge was one of the primary architects of
American foreign policy, and he was one of the most vociferous voices
calling for U.S. participation in the war against Spain.'* Born in 1850,
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Lodge was a Republican who began his political career in the Massa-
chusetts state legislature in the early 1880s, moving to the federal House
of Representatives in 1887 and the United States Senate in 1893. Lodge
had a special interest in foreign affairs and was a longtime member of the
Senate Committee on Foreign Relations. It was in his role as a member
of Congress during the Republican McKinley administration that Lodge
put his imperialist beliefs most effectively into practice. In his advocacy
of American expansion, Lodge was a disciple, like his friend Theodore
Roosevelt, then Assistant Secretary of the Navy, of the historian Alfred
Thayer Mahan." In The Influence of Sea Power upon History (1890),
Mahan had argued that naval power was the central component of in-
ternational political influence and that the United States should look out-
ward and develop an overseas empire like those of great European
states.'® Lodge’s imperial designs were bitterly opposed by Senators such
as George Hoar of Massachusetts and Eugene Hale of Maine and by
anti-imperialist Republicans. This diverse group of men shared the belief
that overseas expansion was fundamentally at odds with the republican
principles of the American nation, which itself had revolted against colo-
nial domination; they forcefully argued that the development of an em-
pire would undermine the very nature of American political identity.!”
Still, it was Lodge who ultimately won the ear of the President, almost
single-handedly persuading the more cautious McKinley to declare war
on Spain whatever concessions it might offer to Cuba or the United
States.

Those who supported the Spanish-American War did so for a variety
of reasons.!® To understand what the conflict meant for Lodge as an ex-
ponent of juridical racialism, however, it is helpful to bear in mind a
sense of historical periodization. The late-nineteenth century in the
United States was an era of economic and state modernization similar to
that undergone approximately thirty years earlier in Europe, and the war
was a national event that materially advanced this historical movement.
This modernizing trend included those phenomena that typified what
scholars once called the Progressive Era: the consolidation of national
unity, the concentration of domestic wealth, the construction of a pro-
fessional state apparatus, and the creation of new markets for surplus
capital—or, more strongly put, the militant assertion of an overarching
American racial identity, the rise of trusts, the construction of expert re-
form organizations and civil service bureaucracies, and the quest for for-
eign markets overseas. Some of the legal aspects of this transformation
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have been described in detail by Martin Sklar.”® Its cultural components
have been examined by Alan Trachtenberg and characterized as “the in-
corporation of America.”??

The Spanish-American War played a key role in these shifts. First, the
war offered an occasion for national unity at home, healing sectional di-
visions across the Mason-Dixon line, providing a common cause around
which a shared national racial identity might be constructed from a frag-
mented political self. Second, the war brought the United States onto the
world stage, launching its career as a global power, by creating an over-
seas empire for a nation previously limited to its own continental territo-
rial boundaries. Third, the war propelled industrial economic develop-
ment and the concentration of domestic capital by expanding global mar-
kets. By opening Cuba, Puerto Rico, the Philippines, and various Pacific
regions to commercial exploitation, and providing coaling stations for
ships on their way to Asian ports, the war offered an outlet for surplus
capital generated at home.?! Finally, the war required the creation of a
complex bureaucratic state apparatus to provide for the central adminis-
tration of colonial peoples. In the wake of the Treaty of Paris, non-West-
ern societies came under the direct military and civil authority of the
United States government, which was forced to construct rational bu-
reaucratic procedures and administrative agencies for maintaining an ef-
ficient peace. In these and other respects, the war not only was driven by
the symbolic and emotional issues of national liberation, but also partic-
ipated in and was guided by the creation of a distinctly modern form of
social and economic life. It was a war that brought the United States into
the twentieth century.

The modernizing or progressive nature of the war is significant for un-
derstanding Lodge, because the Senator from Massachusetts was hardly
representative of the new nation America would become. Instead, he was
a figure from the past, born into an old, distinguished line of Boston Brah-
mins, a class that had played an enormous role in national culture and
politics in previous years but that was becoming increasingly marginal.
Born under the roof of a “granite mansion, in the best part of residential
Boston,” Lodge was guaranteed by his very pedigree “[w]ealth, social po-
sition, intellectual stimulation, even a healthy body and reasonably good
looks.”?? His father was a prominent Boston merchant with a stern and
rigid cast of mind. His mother, Anna Cabot, who doted on him, sprang
from an old and venerated New England family. Her grandfather, Feder-
alist George Cabot, had been elected to the United States Senate and was
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a close associate of George Washington, Alexander Hamilton, and John
Adams. The family lived within the highest ranks of Boston society, and
its home was the site of visits by Charles Sumner, Henry Wadsworth
Longfellow, Francis Parkman, William Prescott, John Lothrop Motley,
Charles Bancroft, and Louis Agassiz. Lodge attended grade school with
the sons of the Bigelows, Cabots, and Parkmans, and later studied at a
“private Latin school” with the Chadwicks and the Lymans.?3 He came
to know and love William Shakespeare, watching Edwin Booth in Julius
Caesar and Hamlet; he grew patriotic for the Union during the Civil War
without becoming unduly rash or abolitionist in his sentiments; he trav-
eled to Europe with servant and tutor in tow; he enrolled in Harvard Col-
lege.

Lodge’s relation to his family history was deeply reverent, verging on
ancestor worship.?* After spending several years at Harvard as a self-de-
scribed mediocre student, in 1871 Lodge launched a career as a scholar,
critic, and essayist, writing about the past in which his ancestors had
played such an important role. His first major work concerned George
Cabot. “A sentiment of respect for the memory of my great-grandfather,
and a desire to rescue his name if possible from complete oblivion, in-
duced me to undertake [this] work,” begins Lodge, in a book whose fron-
tispiece bears the Cabot coat of arms and the inscription “SEMPER COR CAPVT
casor.” “Wise and patriotic in public affairs,” he concludes, “respected
by his friends, and beloved by his family, of high honor and unspotted in-
tegrity, Mr. Cabot left a memory which must ever be venerated by his de-
scendants.”® In addition to writing this ancestral hagiography, Lodge
contributed to the Nation and the Atlantic Monthly, and he served as an
assistant editor at the prestigious North American Review, publishing nu-
merous articles on political topics that indicate his patriotic cast of mind:
“Critical Notice of Henry Dexter’s As to Roger Williams and his Banish-
ment from the Massachuseits Plantation,” “Critical Review of Von
Holst’s Constitutional and Political History of the United States,” “No-
tice of George Shea’s Alexander Hamilton” and “New England Federal-
ism.”2¢ Lodge’s other book-length works during this period sound a sim-
ilar patriotic theme. In addition to his biography of George Cabot, within
only a few years, he published A Short History of the English Colonies in
America, an edited volume of The Federalist, various collections of essays
on civic themes, and biographies of Alexander Hamilton, Daniel Webster,
and George Washington; and, with Theodore Roosevelt, the equally rep-
resentative work Hero Tales From American History; or the Story of
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Some Americans Who Showed that They Knew How to Live and How to
Die””

Though successful in this literary career, beginning in the late 1870s,
Lodge left his life in letters for a life in politics. Driven in part by a sense
of aristocratic distaste with contemporary American social affairs, he
continued to write while devoting himself increasingly to progressive po-
litical causes and moving to Washington to enter the highest levels of the
federal government. Despite the contempt with which Lodge is often
treated by academic liberals today, it is important to recognize that in the
context of his own day he was a reformer. He advocated civil service pro-
fessionalism, for example. “The system of patronage in offices,” he ex-
plained, “we have always had, but it is none the less a system born of
despotisms and aristocracies, and it is the merest cant to call it Ameri-
can.”?8 Similarly, he supported the use of federal power to protect south-
ern black voting rights, sponsoring the Federal Elections or “Force” Bill
as a matter of both principle and politics. He also advocated the use of
the Sherman Antitrust Act, partly from a cultured opposition to the soci-
ety of the industrial new rich and to what he notably termed their “law-
lessness.”?’ In this respect, Lodge’s political career, and his ultimate sup-
port of imperialist foreign policy, was a movement at once forward and
back, an attempt to bring the past into the present. In the rapidly chang-
ing society of the Gilded Age, in an incorporating America, Lodge chose
to forsake scholarship so as to rescue himself and his class from irrele-
vance, from being merely backward-looking men of breeding and history,
merely writers and editors of the North American Review. While the
United States was undergoing the structural changes shaping it into a
modern nation, Lodge was attempting to modernize himself.

Significantly for the history of juridical racialism, in this process of
self-modernization Lodge drew on the lessons he learned in the back-
ward-looking scholarly career he set aside, especially from his study of
legal history. After graduating Harvard, Lodge remained in Cambridge to
receive a degree in law and in 1876 a Ph.D. in political science. This was
one of the first doctorates awarded in the discipline in the United States,
where the social sciences were just beginning to become professionalized,
and Lodge received it less for the study of contemporary policy than for
the study of what has been called historico-politics.?’ Lodge’s teacher, in
fact, was Henry Adams, the anti-modernist Boston Brahmin, an unruly
scholar-statesman who was an early enthusiast of the German historical
method that became the foundation of much American scholarship in the
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early twentieth century. When Lodge began his graduate studies, Adams
had just returned from a European honeymoon during which he met with
some of the most significant German historians of the day. These included
Heinrich von Sybel, the chief student of Leopold von Ranke; Theodor
Mommsen, a scholar of Roman legal history; and Heinrich Rudolph von
Gneist, a historian of German law (in London, Adams also met with Sir
Henry Maine, William Stubbs, who was researching the Constitutional
History of England [1873-78], and other English scholars).3! Upon his
return, Adams led Lodge and two other graduate students in a doctoral
seminar on “Medieval Institutions” (the term “institutions” was often
used as a synonym for “law” during the period). Under Adams’s direc-
tion, Lodge spent long hours reading German, Anglo-Saxon, and Latin
legal texts, immersing himself in the arcane, retrospective historical sub-
ject toward which his teacher had steered him, Anglo-Saxon land law.
Adams’s pedagogical advice to Lodge and his colleagues was simple: be
thorough in research and emulate German scientific standards.3?

Lodge’s work was published as “The Anglo-Saxon Land-Law” in Es-
says in Anglo-Saxon Law, a volume to which Adams contributed an essay
titled “The Anglo-Saxon Courts of Law” and Lodge’s fellow students of-
fered accounts of “The Anglo-Saxon Family Law” and “The Anglo-
Saxon Legal Procedure.” The volume is exceptionally recondite, if not
dusty and parched, as Lodge himself would allow years later, partly in an
effort to distance himself from the life of the mind with which he con-
trasted his later political career.>3 “I doubt if I could have selected a drier
subject,” Lodge recalled ruefully; “I certainly could not have found drier
reading than the latest and most authoritative German writers of that day
... [Rudolf] Sohm, [Georg Ludwig] Von Maurer, and the rest, at whose
books I toiled faithfully for some weary months.” The process of writing
a dissertation, he explained, “was not inspiriting, it was in fact inex-
pressibly dreary, and I passed a depressing winter so far as my own labors
were concerned. I seemed to be going nowhere and to be achieving noth-
ing.”3* Still, despite such objections, Lodge’s dissertation was deemed im-
portant enough to merit extended analysis by Frederick Pollock (he was
deeply critical of Lodge’s work, though he thought it showed “much in-
genuity”), and it certainly revealed Lodge’s mastery of the German meth-
ods of social science in which Adams had taken care to school his stu-
dents.®

Anglo-Saxon land law was a relatively underdeveloped subject in
Lodge’s day, and the basic purpose of his project therefore was theoreti-
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cally modest. He hoped simply to classify the various forms of landhold-
ing among ancient Anglo-Saxons and trace their changes over time. Yet
behind this basic empirical work lay a larger purpose, one appropriate to
Lodge as a seasoned practitioner of family history. This was to bolster re-
spect for the English common law and thereby strengthen the ideological
foundations of the American political order. Encouraging reverence for
American politics through a dry study of ancient German landholding
may seem like a dubious proposition from the perspective of today, but it
is important to bear in mind that the common law at the time was
thought to have developed directly from the law of the Anglo-Saxons be-
fore the Norman invasion, and that its spirit in turn was said to find its
highest expression in the political institutions of the United States. In this
regard, Lodge’s work took part in a larger debate among late-nineteenth-
century legal scholars between those who revered the Romanized Nor-
mans and their way of life and those who favored the Teutons. While
Lodge was partly descended from Huguenots and so appreciated the Nor-
man position, he generally sided with the Teutonists. “Free from the in-
jurious influences of the Roman and Celtic peoples,” Lodge wrote in his
dissertation, “the laws and institutions of the ancient German tribes
flourished and waxed strong on the soil of England. . . . Strong enough to
resist the power of the church in infancy, stronger still to resist the shock
of Norman invasion, crushed then, but not destroyed, by foreign influ-
ences, the great principles of Anglo-Saxon law, ever changing and assim-
ilating, have survived in the noblest work of the race,—the English com-
mon law.”3¢

The idea that the greatest English and American political institutions
derived from ancient Germany was culturally central to the late-nine-
teenth century, forming the basis of a historical and anthropological set
of ideas known as the Teutonic origins thesis of American government.3”
Advanced by an array of writers, and associated with John Burgess at Co-
lumbia and Herbert Baxter Adams at Johns Hopkins, the Teutonic thesis
asserted that Americans were to play a unique role in world history be-
cause they were the spiritual and institutional descendants of the warrior
peoples described in the writings of Tacitus, tribes of free, strong, and
hardy men and women who shunned gold, avoided pompous ostentation,
and were steadfast in battle.’® In particular, like the Teutons of the Ger-
mania, the English and Anglo-American people were understood to be
specially endowed with a racial genius for law. They were thought to pos-
sess the basic self-discipline necessary for political liberty and an innate
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capacity for state-building and the maintenance of legality. Currently dis-
credited as a scholarly idea, the Teutonic origins thesis held an important
place in the social sciences in the years that Henry Adams taught “Me-
dieval Institutions” and Henry Cabot Lodge poured over his Latin texts.
Though scholars have emphasized the ways in which the thesis offered a
scholarly narrative about racial development, with the important excep-
tion of Richard Cosgrove they have not stressed enough the ways in
which the Teutonic thesis formed a scholarly narrative not only about
racial development but also about legal history, based firmly on the work
of legal historians and anthropologists.?’ This professional class, from Sir
Edward Coke to Maine to Paul Vinogradoff to Maitland, the intellectual
forebears of contemporary legal academics, played a critical role in gen-
erating the academic belief that Anglo-Americans were a people espe-
cially capable of law and government.*°

I use the terms legal history and anthropology somewhat interchange-
ably in describing the academic origins of the Teutonic thesis, and the
conflation is deliberate. In the late-nineteenth century, amid the increas-
ing professionalization of the social sciences, the boundaries between the
disciplines were not as clear as they would later become.*' This was true
of anthropology, which frequently produced works with historical ambi-
tions, and also of history, which often referred to the anthropology of
aboriginal peoples in its narrative and analysis. The central conceptual
link between these two areas of knowledge was a unifying idea, that of
progressive social evolution.*? The link, that is, was the study of the laws
that guided societies in their growth toward more complex and rule-
bound forms of self-government—and in the case of the Teutonic thesis,
in particular, the evolution of the open-air councils, folk-moots, and early
parliamentary capacities into the ordered state. The titles of two books of
the preceding era signal the points at which the two disciplines over-
lapped: Henry Maine’s Ancient Law (1861) and Louis Henry Morgan’s
Ancient Society (1877), the first a classic work of legal history that relied
heavily on anthropological data and analysis, the second a classic work
of anthropology whose main focus was the law (and whose author, as I
discussed in chapter 1, was a New York corporations lawyer).*? Similarly,
Albert Kocourek and John Henry Wigmore’s important edited series Evo-
lution of Law, published in the 1910s, drew most of its scholarly mater-
ial from late-nineteenth-century legal historians such as Maine and an-
thropologists and ethnological jurisprudes such as John Wesley Powell
and Joseph Kohler.*
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One also might turn in this light to the words of Lodge’s teacher Henry
Adams, contributing to the collection of Essays in Anglo-Saxon Law. An
admirer of the Romanized Normans, Adams nevertheless advanced his-
torical ideas essentially congruent with those of the Teutonic theory to
which Lodge more explicitly subscribed. Describing ancient Germanic so-
ciety and the place of the modern legal historian in uncovering its mean-
ing for his own age, Adams mustered more than his usual eloquence.
“The long and patient labors of German scholars,” he writes in “The
Anglo-Saxon Courts of Law,” “seem to have now established beyond dis-
pute the fundamental historical principle, that the entire Germanic fam-
ily, in its earliest known stage of development, placed the administration
of law, as it placed the political administration, in the hands of popular
assemblies composed of the free, able-bodied members of the common-
wealth.” Adams continues:

This great principle is, perhaps, from a political point of view, the most
important which historical investigation has of late years established. It
gives to the history of Germanic, and especially of English, institutions a
roundness and philosophic continuity, which add greatly to their inter-
est, and even to their practical value. The student of history who now at-
tempts to trace, through two thousand years of vicissitudes and dangers,
the slender thread of political and legal thought, no longer loses it from
sight in the confusion of feudalism . . . but follows it safely and firmly
back until it leads him out upon the wide plains of northern Germany,
and attaches itself at last to the primitive popular assembly, parliament,
law-court, and army in one; which embraced every free man, rich or
poor, and in theory at least allowed equal rights to all. Beyond this point
it seems unnecessary to go. The State and Law may well have originated
here.*

In the eyes of many, including Lodge the young doctoral candidate, Amer-
ica originated here as well. From those wide plains of northern Germany,
moreover, the United States drew its special destiny, to bring to those peo-
ples of the world sitting in the darkness of legal incapacity the law of a
nation whose racial genius was jurisprudential—whose innate, Teutonic
juridical abilities lay in the construction and administration of modern
bureaucratic governance.*®

Teutonic juridical racialism bears some similarity to developmentalist
juridical racialism in its evolutionary focus, but there are two important



Teutonic Constitutionalism and the Spanish-American War | 63

differences between these rhetorical systems. First, as explained in chap-
ter 1, the primary point of mythological negative transcendence in devel-
opmentalist juridical racialism concerns the law of property. Indians are
characterized as a race incapable of holding title to land, and the concept
of fee simple absolute is described as peculiarly Euro-American. In con-
trast, the specific point of negative transcendence in Teutonic juridical-
racial rhetoric is the state. In Teutonic juridical racialism, Anglo-Saxon
peoples are characterized, above all, by their capacity for state-building.
They are described as a people with special talents for governance, and
the state itself is seen as Anglo-Saxon in character. At the same time, dark-
skinned others are described as incapable of living within an ordered so-
ciety and essentially criminal. The second difference between develop-
mentalist and Teutonic juridical rhetoric lies in their conceptions of racial
plasticity. In developmentalist juridical racialism, races are marked by
their particular legal qualities, yet racial character is subject to change,
sometimes indeed to rapid transformation (thus, American Indians in the
late-nineteenth century were seen as capable of assimilating into the
larger white American legal community). In Teutonic juridical racialism,
racial-legal character is intractable. Racial groups are understood to have
juridical qualities anchored in the very depths of their individual and col-
lective souls. While not explicitly genetic, Teutonic juridical racialism
suggests that race and its legal manifestations are innate and cannot
change over the course of a lifetime or even over the course of a century.
In contrast to developmentalist systems, Teutonic juridical racialism ad-
vances a vision of permanent racial-legal hierarchy.

In this respect, Teutonic juridical-racial rhetoric is evident not only in
those works of anthropological legal history that advanced the notion
that Anglo-Saxon peoples were uniquely endowed with law—a positive
assertion—but also in those works advancing the negative corollary that
darker races were incapable of legal order, that they were slavish children
in earlier stages of evolutionary development. Teutonic constitutionalists
made such claims particularly in their accounts of the Malay people of the
Philippines, who, they argued, were governed by opinion and caprice
rather than by law and were racially incapable of the order required by
the rule of a state (a view ultimately derived from Johann Friedrich Blu-
menbach’s “On the Natural Variety of Mankind”).#” Thus, Kocourek and
Wigmore write in their Evolution of Law, “The greatest productive value
of an inquiry into the juridical life of remote ages and of arrested devel-
opments lies in providing an indispensable standard by which the
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processes of human reason, so far as they enter the sphere of legal evolu-
tion, are guided and corrected.”*® More dramatically, Daniel Brinton,
president of the American Association for the Advancement of Science
and a primary opponent of Franz Boas’s theories of race and culture, in
1895 called on anthropology to become the handmaiden of government
by proclaiming, “there is in some stocks and some smaller ethnic groups
a peculiar mental temperament, which has become hereditary and gen-
eral, of a nature to disqualify them for the atmosphere of modern en-
lightenment . . . an inborn morbid tendency, constitutionally recreant to
the codes of civilization, and therefore technically criminal.”* For Brin-
ton, in a very practical sense, peoples without law were peoples outside
America, forever alien and apart.

This was Lodge’s intellectual milieu, and he brought varying shades of
these ideas with him into the Senate, in his formulation of American im-
perialist policy, in his discussion of the character and capability of the
dark-skinned peoples the United States came to dominate, and in his
analysis of the appropriate administrative measures to be taken by colo-
nial rulers in insular governance. In his work in Congress, even beyond
foreign policy, Lodge consistently spoke in the language of Teutonic ju-
ridical racialism, his political concerns deeply driven by its worldview. In
an 1896 speech on immigration restriction, for instance, Lodge argued
that race “is something deeper and more fundamental than anything
which concerns the intellect.” “When we speak of a race,” he proclaimed,
“[w]e mean the moral and intellectual characters, which in their associa-
tion make the soul of a race, and which represent the product of all its
past, the inheritance of all its ancestors, and the motives of all its conduct.
The men of each race possess an indestructible stock of ideas, traditions,
sentiments, modes of thought, an unconscious inheritance from their an-
cestors, upon which argument has no effect.”’® The greatest race of all
was, of course, the Anglo-Saxon, “descended from the Germanic tribes
whom Caesar fought and Tacitus described.”’! Storming in waves across
the channel into England, over centuries these tribes “were welded to-
gether and had made a new speech and a new race, with strong and well-
defined qualities, both mental and moral.”’? Lodge wished to restrict im-
migration because it would degrade this Anglo-Saxon purity and erode
the racial “motives” of which the U.S. system of government was but a
single expression. “Mr. President,” announced Lodge, “more precious
even than forms of government are the mental and moral qualities which
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make what we call our race. While those stand unimpaired all is safe.
When those decline all is imperiled.”33

Lodge’s discussion of Philippine policy followed a similar line of argu-
ment. When addressing the question of whether the United States should
annex the Philippine Islands and rule their inhabitants as a colonial
power, for instance, he turned to the fundamental racial motives animat-
ing Philippine society and to a juridical consideration of the nature of race
itself. “The capacity of a people . . . for free and representative govern-
ment is not in the least a matter of guesswork,” argued Lodge in 1900,
two years after the Treaty of Paris had ended Spanish-American hostili-
ties: “The forms of government to which nations or races naturally tend
may easily be discovered from history.” Echoing Adams’s discussion in
Essays in Anglo-Saxon Law, Lodge continued, “You can follow the story
of political freedom and representative government among the English-
speaking people back across the centuries until you reach the Teutonic
tribes emerging from the forests of Germany and bringing with them
forms of local self-government which are repeated to-day in the pure
democracies of the New England town meeting.” This historical perspec-
tive revealed not simply the permissibility but the need for American colo-
nial power. “The tendencies and instincts of the Teutonic race which, run-
ning from the Arctic Circle to the Alps, swept down upon the Roman Em-
pire, were clear at the outset,” Lodge stated with blunt facticity. “Yet the
individual freedom and the highly developed forms of free government in
which these tendencies and instinct have culminated in certain countries
and under the most favorable conditions have been the slow growth of
nearly fifteen hundred years.” “You can not change race tendencies in a
moment,” Lodge warned. “[The]| theory, that you could make a Hotten-
tot into a European if you only took possession of him in infancy and
gave him a European education among suitable surroundings, has been
abandoned alike by science and history as grotesquely false. . . . We know
what sort of government the Malay makes when he is left to himself.”%*

Other imperialists echoed Lodge’s juridical-racial views. For instance,
his colleague Albert J. Beveridge, whom Theodore Roosevelt described as
having “views on public matters [that] are almost exactly yours and
mine,” proclaimed that Filipinos “are not yet capable of self-government.
How could they be? They are not a self-governing race. . . . What alchemy
will change the oriental quality of their blood, in a year, and set the self-
governing currents of the American pouring through their Malay



66 | Teutonic Constitutionalism and the Spanish-American War

veins?”3% The Anglo-Saxon people, on the other hand, “is the most self-
governing but also the most administrative of any race in history,” he ar-
gued; “Our race is, distinctly, the exploring, the colonizing, the adminis-
trating force of the world.” American imperialist policy, for Beveridge,
thus arose “not from necessity, but from irresistible impulse, from in-
stinct, from racial and unwritten laws inherited from our forefathers.”
“[Wherever our race has gone,” he announced, “it has governed.”*¢ In-
deed, even more so than Lodge, Beveridge viewed the U.S. Constitution
as but one of many expressions of the deeper Anglo-Saxon racial charac-
ter. In arguing that the Constitution granted Congress extremely broad
powers in colonial administration, for instance, Beveridge asserted that
the seemingly limiting provisions of the Bill of Rights should be read in
light of what he called Anglo-Saxon “institutions,” the fundamental ju-
ridical-racial character of Americans as a race. “Institutional law is older,
deeper, and as vital as constitutional law,” argued Beveridge. He pro-
claimed:

Our Constitution is one of the concrete manifestations of our institu-
tions; our statutes are another; decisions of our courts are another; our
habits, methods and customs as a people and a race are still another. . . .
It is our institutional law which, flowing like our blood through the
written Constitution, gives that instrument vitality and power of devel-
opment.

Our institutions were not established by the Constitution. Institu-
tional law existed before the Constitution. . . . Partisanship shrieks “im-
perialism,” and asks where we find words to prevent the development of
a czar [in the Philippines]. . . . I find it in the speech of the people; in the
maxims of liberty; in our blood; in our history; in the tendencies of our

race.’’

In espousing such arguments, Beveridge and Lodge considered themselves
to be the forces of progress. Far from representing reactionary or ante-
dated thinking, their opinions were legitimated by one of the most mod-
ern groups of the early-twentieth century, anthropological social scien-
tists. For Lodge, it was the academic teachings of this new class, en-
sconced though it might have been in the seemingly removed sphere of the
university, that enabled both his own personal modernization and the
economic and political modernization of the United States—the latter of
which was based on a break with the civic tradition that Senators Hoar
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and Hale so admired: the notion that if America ever acquired an over-
seas colonial empire, it would forfeit its very identity.

Progressive Anglo-Saxon Interpretation in the Insular Cases

The United States, of course, did acquire that empire, and when it did,
American jurists faced a series of pressing constitutional questions, the
answers to which recapitulated Lodge’s own personal drama of modern-
ization at the level of legal doctrine. With the conclusion of the Treaty of
Paris on December 10, 1898, and the exchange of formally ratified agree-
ments between Spain and the United States on April 11, 1899, the Amer-
ican national government found itself in a new geopolitical position. By
the terms of the treaty, Spain had agreed to “relinquish” its sovereignty
over Cuba, thus remaining accountable for prewar debts to the island
while at the same time enabling the United States to establish a military
protectorate in Havana; it ceded outright the islands of Puerto Rico and
Guam; and for the sum of twenty million dollars it “sold” the islands of
the Philippines. The American government took somewhat different ap-
proaches to each of its new acquisitions. Despite the desire of many im-
perialists, the United States did not annex Cuba directly but instead
granted it semisovereignty, ruling it first through military force and, fol-
lowing the transfer of power to a new government under President Tomds
Estrada Palma, through a form of economic colonialism. To Puerto Rico,
the United States extended a liminal status still operative today. And in
the Philippines, the source of the greatest geopolitical difficulty after
1898, the United States established itself as the ultimate sovereign power,
incurring the resentment of many Filipinos, who began a protracted
struggle against their American guardians. Despite the different strategies
the nation developed for each of its new territories, in all cases it insti-
tuted social engineering policies and wide-ranging reforms designed to
dismantle the Spanish legal system with which the territories had been
governed and replace it with American law.’8

Until the Spanish-American War, the history of United States expan-
sion had been a continuous one. In 1787, the nation grew to include the
Northwest Territory. The Louisiana Purchase of 1803 extended its
boundaries across the Mississippi. Texas became a part of the nation in
1845, and Mexico ceded its lands in the West and Southwest in 1848 and
1853. Washington and Oregon joined the nation in 1853 and 1859, re-
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spectively; Alaska was purchased in 1866. Throughout this history, the
United States was guided by a “pattern of territorial development” al-
ready outlined in the Northwest Ordinance, which defined three basic
stages in the acquisition of a territory.>® The first entailed federal plenary
control lasting from one to eight years, in which Congress appointed a
governor, judiciary, and other governmental officers and assumed a
strong hand in decision-making for the region. The second period ex-
tended to territorial residents the right to elect their own legislature and
form a constitution (the governor of the territory, however, was still ap-
pointed by Congress, with the ability to overturn the efforts of the leg-
islative body). The final stage was statehood, the creation of an indepen-
dent government within the federal system. This pattern of territorial
transformation, in which a territory was acquired, briefly ruled under fed-
eral plenary control, and then granted statehood, was definitively broken
in 1898. Whereas the territories of the western United States had always
been understood as destined for eventual membership in the Union, such
was not the case with Guam, Puerto Rico, and, especially, the Philippines.
None of these insular possessions was considered a possible candidate for
statehood in the foreseeable future. With the Treaty of Paris, the United
States thus broke a pattern of republican territorial acquisition and en-
tered into a truly imperial phase of national political development.

Among the many reasons the insular possessions were not deemed el-
igible for statehood, one played a central role: a sense of Anglo-Saxon
racial superiority. Shared by imperialists and anti-imperialists alike, the
belief in the racial inferiority of residents of the insular territories, espe-
cially Filipinos, passed as common wisdom. There were exceptions to this
general rule, but popular knowledge tended to associate the new territo-
ries with the basest forms of savagery, especially with the headhunting of
the Tlongots, Igorots, and Ifugaos.®® Significantly, juridical racialism pro-
vided the rhetoric within which this perception of racial inferiority was
articulated in popular discussion. Filipinos, for instance, were described
as unable to live within an ordered state, their traditional society serving
as an emblem of the negation of modern law. “Every Igorot barrio has its
judicial body of old men, who dispose of all cases from petty theft to mur-
der,” wrote one commentator:

Most penalties take the form of a fine payable in cattle, or other prop-
erty. Trial by ordeal is commonly practiced. The podung, or bloody test,
consists in boring holes in the scalps of the suspect and his accuser. The
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verdict goes to the one who bleeds the least. When one of a number of
persons is believed to be a criminal, each of them is given a mouthful of
dry rice to chew. After mastication this is spat out upon the hands of the
judges and he whose mass exhibits the least saliva is deemed convicted,
in accordance with their proverb, which says, “A guilty man has a dry

mouth.”¢!

In accordance with the views of legal scholars of the day, such popular
writers asserted that the natives of the Philippines were in the very early
stages of the development of criminal law and the construction of an ab-
solute legal sovereign, with its attendant willingness to submit to state
command.®?

Such descriptions also appeared in official government anthropology
and were included by the secretary of the interior in the annual reports of
the Philippine Commission of the War Department. As the United States
began to govern the Philippines, it commissioned a series of studies to
gather data that might be of use in insular administration, undertaking a
general ethnographic survey of the islands, first with the Bureau of Non-
Christian Tribes.®® The Philippine Commission was headed by William
Howard Taft, a man who himself later would serve on the Supreme Court
and who met with the high praise of Theodore Roosevelt and Justice
Henry Billings Brown, author of the opinion of the Court in Downes.**
Among the products of the Commission’s survey were Albert E. Jenks’s
“Bontoc Igorot,” William Allan Reed’s “The Negritos of Zambales,”
Emerson Christie’s study of native languages, Otto Scheerer’s “The Na-
baloi Dialect of Benguet,” E. Y. Miller’s “The Bataks of Palawan,” and a
translation of thirty-three manuscripts by N. M. Saleeby on the “History
and Laws of the Moros.”% Like the studies of the Indians supported by
the Bureau of American Ethnology, to which anthropologists of the
Philippines explicitly looked for guidance, these studies aided colonial ad-
ministrators.®® In the process of strengthening American sovereignty, they
also supported the expansion of American commercial interests, provid-
ing knowledge not only for tribal governance but also valuable informa-
tion to manufacturers regarding the possibility of commercial exports, in-
formation also to be placed on display in a “Commercial Museum.”®’
While many of these studies were strictly factual, revealing great schol-
arly care, some included descriptions of native peoples, especially those
living in small-scale tribes, that rested on the same vision of racial hierar-
chy that animated popular accounts of the region.®® “It is universally con-
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ceded,” stated the Commission, for example, “that the Negritos of to-day
are the disappearing remnants of a people which once populated the en-
tire archipelago. They are, physically, weaklings of low stature, with
black skin, closely-curling hair, flat noses, thick lips, and large, clumsy
feet. In the matter of intelligence they stand at or near the bottom of the
human series, and they are believed to be incapable of any considerable
degree of civilization or advancement.”®’

It was in this context of juridical-racial discourse, state power, and eco-
nomic modernization that the Supreme Court heard the series of disputes
that together would be known as the Insular Cases, especially the case of
Downes v. Bidwell. Downes began in 1900 as a case brought against the
customs collector of New York by Samuel Downes, who was conducting
an import business under the firm of S. B. Downes & Company. Downes
was forced to pay the collector $659.35 in tariff duties on a shipment of
oranges, which he transported to New York from the port of San Juan.
The tariffs were authorized by the establishing or organic law of Puerto
Rico, known as the Foraker Act.”® The act provided Puerto Rico with a
civil government, the governor of the island to be appointed by the pres-
ident of the United States, and a legislature to be elected by Puerto Ricans.
In addition, the act allowed the levying of a duty on commercial goods
from Puerto Rico of up to 15 percent of that charged on goods arriving
into the United States from “foreign” countries (a duty from which goods
arriving from within the United States were exempt). In objecting to the
tariff, Downes claimed that, after the Foraker Act, Puerto Rico had, in
fact, become part of the United States and that imposing the duty thus
was an illegitimate exercise of the collector’s power. He paid the duty
under protest and thereafter brought suit to recover his exacted funds,
hiring the firm of Coudert Brothers, with Frederic R. Coudert, Jr. and
Paul Fuller leading the case.”!

The specific legal questions of the dispute in Downes revolved around
the Uniformity Clause of Article I, section 8 of the U. S. Constitution,
which requires that “all Duties, Imposts and Excises shall be uniform
throughout the United States.””> While the case included a variety of legal
and factual complexities, the basic issue the Court faced was relatively
straightforward: Was Puerto Rico part of the “United States” or not? If
the Court held that the Foraker Act made Puerto Rico part of the United
States by establishing a civil government on the island, then Downes’s or-
anges were exempt from the collector’s tariff, because the imposition of
duties on goods arriving from Puerto Rico would violate the Uniformity
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Clause. It would be an unconstitutional use of federal power to place du-
ties on imports arriving from one part of the United States to another, as
if the federal government were to place special duties on goods arriving
from California to New York. On the other hand, if Puerto Rico were a
foreign country despite the Foraker Act, then duties placed on goods ar-
riving from Puerto Rico fell under the legitimate power of Congress, and
the New York customs agent could have his way. In this reading, the
Foraker Act could be understood as both establishing a civil government
on the island of Puerto Rico under American control and at the same time
imposing duties on the region as a territory that was not part of the
United States itself.

At one level, then, Downes was a case about money. As often in such
cases, however, the issues at stake were more far-reaching; as in much
American constitutional history, for instance in Heart of Atlanta Motel
(1964) and Katzenbach v. McClung (1964), issues of civic belonging were
adjudicated in the context of commercial disputes. As Justice Brown
noted in the opinion of the Court, the primary query was whether the rev-
enue clauses of the Constitution “extend of their own force to our newly
acquired territories,” that is, whether Congress could rule the regions
America acquired in 1898 without regard to the revenue provisions of
fundamental U.S. law except in those particular instances in which it ex-
plicitly intended to be bound by that law and registered that intention
when it established insular civil governments.”> This was a significant
issue, for its answer bore upon an even larger matter: whether any, all,
some, or none of the protections afforded by the Constitution extended
to the new American territories, particularly to those that might never be-
come states. If it were found that the Uniformity Clause did not apply as
a matter of legal course to Congressional legislation concerning Puerto
Rico, then what of trial by jury (no moot point, as we will see)? Could
Congress create a system of justice for Puerto Rico, the Philippines, or
Guam that failed to provide for this symbolically central right of the
Anglo-American legal order? In fact, the issues in Downes were weight-
ier still, for behind all these questions lay the most fundamental query of
all: To what extent were the people of the insular territories members of
the American nation, a community bound together by a shared commit-
ment to live under liberal constitutional principles? Would these dark-
skinned people automatically be entitled to the basic protections of the
founding political document of the United States, or would they live, po-
tentially forever, under the plenary power of Congress? Would they have
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a legal status not typically associated with American republican princi-
ples, not citizens, but subjects?

The justices of the Supreme Court were not the first legal thinkers to
consider these questions. The decisions in the Insular Cases were pre-
ceded by a series of articles in the Harvard Law Review, widely believed
to have influenced the Court. There, Christopher Columbus Langdell and
James Bradley Thayer argued that the Constitution applied only to the
states, and that Congress had the authority to establish separate revenue
systems for each of its new territories as it saw fit.”* Simeon E. Baldwin
and Carman Randolph, on the other hand, asserted that the revenue
clauses, and the Constitution as a whole, were applicable wherever the
United States exercised its power, and Abbott Lawrence Lowell expressed
a view that straddled these positions.” Despite their disagreements, how-
ever, all these legal scholars assumed the ethnic superiority of Anglo-Sax-
ons as legal actors and the racial inferiority of insular residents, especially
Filipinos, describing them as a race incapable of living within an ordered
state. Langdell wrote that the guarantees of the Bill of Rights were “so pe-
culiarly and so exclusively English” that they were inapplicable to “an-
cient” and “alien races.” While favoring the extension of constitutional
guarantees, Baldwin admitted that “[o]ur Constitution was made by a
civilized and educated people” and conceded the point that “[t]o give the
half-civilized Moros of the Philippines, or the ignorant and lawless brig-
ands that infest Puerto Rico, or even the ordinary Filipino of Manila, the
benefit of such immunities from the sharp and sudden justice—or injus-
tice—which they have been hitherto accustomed to expect, would, of
course, be a serious obstacle to the maintenance there of an efficient gov-
ernment.” Lowell argued that the full extent of the Constitution should
apply only “among a people whose social and political evolution has been
consonant with our own,” that the “Anglo-Saxon race was prepared for
[self-government] by centuries of discipline under the supremacy of law,”
and that the peoples of “infant states,” especially Filipinos, lacked the
“self-restraint” necessary for complete political freedom.”®

In adjudicating Downes, the intensely divided Court broke between
two general camps that might be called the judicial traditionalists and the
judicial modernists.”” The outspoken traditionalist was John Marshall
Harlan of Kentucky, the great dissenter of the Court. The traditionalists
asserted, in the words of the day, that the Constitution “follows the flag,”
that all provisions of the Constitution extend by their own force, or ex
propio vigore, into areas over which the United States exercises civil con-
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trol. For Harlan, the decision to acquire territories that included alien
races could be made in any way Congress chose, but once those territo-
ries were acquired, the Constitution applied to them completely. No such
distinctions could be made between territories and states. “The idea that
this country may acquire territories anywhere upon the earth, by con-
quest or treaty,” he wrote, “and hold them as mere colonies or
provinces—the people inhabiting them to enjoy only such rights as Con-
gress chooses to accord to them—is wholly inconsistent with the spirit
and genius as well as with the words, of the Constitution.””® After all, he
asked, how could Congress not be bound by the Constitution in the ad-
ministration of its new possessions, when it was the Constitution that cre-
ated and granted those administrative powers, and in fact created Con-
gress itself? The threat feared most by the traditionalists was that the
United States would become an agent of tyranny. If the full force of the
Constitution did not apply, they argued, Congress could maintain terri-
tories such as Puerto Rico and the Philippines entirely according to its
own will—as Chief Justice Fuller wrote, “like a disembodied shade, in an
intermediate state of ambiguous existence for an indefinite period.””’
American imperialists should tread cautiously, traditionalists warned,
because the fundamental law of the United States, the Constitution,
would be interpreted strictly regardless of changing geopolitical circum-
stances. “Whether a particular race will or will not assimilate with our
people,” wrote Justice Harlan, “and whether they can or cannot with
safety to our institutions be brought within the operation of the Consti-
tution, is a matter to be thought of when it is proposed to acquire their
territory by treaty. A mistake in the acquisition of territory, although such
acquisition seemed at the time to be necessary, cannot be made the
ground for violating the Constitution or refusing to give full effect to its
provisions.”% Traditionalists also relied on a line of precedent suggesting
that the term “United States” in the Constitution denotes both states and
territories, rather than merely formal members of the Union. This posi-
tion was suggested by Chief Justice John Marshall in Loughborough v.
Blake (1820), a case concerning a direct tax levied by Congress on the
District of Columbia, where the Court upheld Congressional authority, in
dicta defining the “United States” broadly. “The power then to lay and
collect duties, imposts, and excises,” wrote Chief Justice Marshall, “may
be exercised, and must be exercised throughout the United States. Does
this term designate the whole, or any particular portion of the American
empire?” “Certainly,” he responded, “this question can admit of but one
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answer. It is the name given to our great republic, which is composed of
both States and territories.”®! For traditionalists, Chief Justice Marshall’s
assertion of the wide scope of the term “United States” in the Constitu-
tion served as a general restraint on American power overseas.

The judicial modernists, for their part, viewed the prospect that Con-
gress might maintain its insular possessions “like a disembodied shade”
as precisely the desired outcome, and the course most supported by the
Constitution and American legal ideals. The modernists included Justice
Edward White, the author of the majority opinion in Downes, as well as
the author of an influential concurrence in the case, Justice Brown, a man
whose autobiography begins, “I was born of a New England Puritan fam-
ily in which there has been no admixture of alien blood for two hundred
and fifty years.”%? Brown was born in 1836 in South Lee, Massachusetts,
a small manufacturing village where his father operated saw and flour
mills, and the family later moved to Stockbridge and, in 1849, to Elling-
ton, Connecticut. He enrolled in Yale College in 1852, at the age of six-
teen, and graduated in 1856, the same year as his eventual colleague on
the Supreme Court, Justice David Brewer. Following legal studies at Yale
and Harvard, Brown moved to Detroit and served as U.S. deputy marshal
and assistant U.S. attorney for the Eastern District of Michigan. He later
entered private practice and developed a specialty in shipping. Brown was
a staunchly Republican unionist and in 1875 he was appointed to become
a federal district judge by President Ulysses S. Grant. A nationally re-
spected expert in the difficult field of admiralty law, and a successful pro-
fessor at the University of Michigan, he was appointed to the U.S.
Supreme Court by President Benjamin Harrison in 1890. He was known
to be an agreeable justice, well-liked by his colleagues and judicious in
temperament. Assuming office upon the death of Justice Samuel Miller, a
proponent of both liberal state-building and racial bigotry discussed in
chapter 1, Justice Brown abided by his predecessor’s jurisprudential per-
suasion.

As they looked forward into the coming century, Justice Brown and his
fellow modernists were concerned that too strict an adherence to the
Constitution and too limited a reading of Congressional powers would
hinder the United States in its ability to act within new geopolitical cir-
cumstances. For modernists, the issue in the Insular Cases involved the
future expansion and progressive development of the United States. “Pa-
triotic and intelligent men may differ widely as to the desireableness of
this or that acquisition,” asserted Justice Brown, “but this is solely a po-



Teutonic Constitutionalism and the Spanish-American War | 75

litical question. We can only consider this aspect of the case so far as to
say that no construction of the Constitution should be adopted which
would prevent Congress from considering each case upon its merits.” “A
false step at this time,” he continued, “might be fatal to the development
of what Chief Justice Marshall called the American empire. Choice in
some cases, the natural gravitation of small bodies towards large ones in
others, the result of a successful war in still others, may bring about con-
ditions which would render the annexation of distant possessions desir-
able.”33 “Take a case of discovery,” wrote Justice White in his concurring
opinion in Downes, offering an example of the potential consequences of
the views advanced by Justice Harlan: “Citizens of the United States dis-
cover an unknown island, peopled with an uncivilized race, yet rich in
soil, and valuable to the United States for commercial and strategic rea-
sons. Clearly, by the law of nations, the right to ratify such acquisition
and thus to acquire the territory would pertain to the government of the
United States. Can it be denied that such right could not be practically ex-
ercised if the result would be . . . the immediate bestowal of citizenship
on those absolutely unfit to receive it?”84

The judicial modernists, then, were caught in a contradiction. They
agreed with Lodge that the United States was about to enter a new world
in which its power would flow in part from the acquisition of territories
inhabited by peoples without law. On the other hand, they had to respond
to the judicial traditionalists who, like Lodge’s enemies in the Senate, had
raised the fear that departing from strict constitutional construction
could lead to tyranny and so undermine national self-definition. Signifi-
cantly, both Justice Brown and Justice White’s solutions to this conun-
drum strongly relied on Teutonic juridical racialism, forging a rhetorical
amalgam one might call Teutonic constitutionalism. Indeed, Justice
Brown argued explicitly that the residents of the insular territories were
not entitled to the guarantees of the Constitution because they were a
racially alien people incapable of maintaining Anglo-Saxon notions of
law. According to Justice Brown, there might be an extremely limited
number of universally applicable personal rights, to which the people of
Puerto Rico or the Philippines might be entitled. Most of the guarantees
of the Constitution, however, were simply “remedial rights which are pe-
culiar to our own system of jurisprudence.”®’ The greatest portion of
American constitutional law, that is, applied only to a very limited group
of people. When Congress legislated for dark-skinned others, it could not
be bound by a document written for white Englishmen over one hundred
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years ago: the document applied only to a superior civilization that had
reached a higher stage of social development. When the United States ac-
quires new possessions “inhabited by alien races,” Justice Brown wrote,
“differing from us in religion, customs, laws, methods of taxation, and
modes of thought, the administration of government and justice, accord-
ing to Anglo-Saxon principles, may for a time be impossible.”#¢ This was
the negative corollary of the Teutonic origins thesis of American govern-
ment.

Justice Brown disposed of Justice Harlan’s concern that such a view
could lead to tyranny in a similar manner, invoking the positive principles
of the Teutonic origins thesis. Specifically, like Lodge Justice Brown be-
lieved that “more precious even than forms of government are the men-
tal and moral qualities which make what we call our race.”®” He further
argued, as had Lodge and Beveridge, that the Constitution was merely an
expression of the Anglo-Saxon racial genius for law, which needed no
document to prove or bind itself—that beneath the Constitution lay the
more fundamental racial principles of what Beveridge called “institu-
tional law,” the juridical-racial spirit passed down to Anglo-Saxon peo-
ples from Tacitus’s Germanic tribes. In their administration of islands
overseas, in Justice Brown’s view, the American people would necessarily
be restrained by the innate ideals they carried in their blood, ideals that
were foundational to and in fact superseded the Constitution. “Grave ap-
prehensions of danger are felt by many eminent men,” wrote Justice
Brown in Downes, “a fear lest an unrestrained possession of power on
the part of Congress may lead to unjust and oppressive legislation, in
which the natural rights of territories, or their inhabitants, may be en-
gulfed in a centralized despotism. These fears, however, find no justifica-
tion.” “There are certain principles of natural justice inherent in the
Anglo-Saxon character,” he explained, “which need no expressions in
constitutions or statutes to give them effect or to secure dependencies
against legislation manifestly hostile to their real interests.” This is to say
that Justice Brown disposed of the concerns of the traditionalists, those
who relied on a strict reading of the Constitution for their vision of na-
tional identity, by asserting that any action undertaken by an Anglo-
Saxon American government overseas was ipso facto within the bounds
of a transcendent, racially based legal order.®®

Although Justice White’s opinion differed in some respects from Jus-
tice Brown’s, and was more sophisticated in its reasoning, it too found its
basis in Teutonic juridical-racial principles—and, in fact, Justice White
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sought to grant Congress even greater control over its insular affairs than
did his colleague.?” Making a distinction between incorporated, unincor-
porated, and foreign territories, Justice White argued along lines ad-
vanced by Abbott Lawrence Lowell in the Harvard Law Review, pro-
claiming that the Constitution applied only to those territories Congress
explicitly had “incorporated” into the Union. This became known as the
“doctrine of territorial incorporation,” a judicial principle first fully ar-
ticulated and endorsed by the Court in Dorr v. United States (1904).°
The Dorr case involved the great Anglo-Saxon right of trial by jury in
criminal cases, and posed the question of whether that right extended to
the Philippine archipelago. The Court held that because the Philippines,
like Puerto Rico, had not been explicitly incorporated into the American
constitutional order, trial by jury was not guaranteed. It held, in other
words, that a right symbolically central to Anglo-Saxon claims of racial
superiority did not apply to Filipinos, who under the terms of juridical
racialism were incapable of legal behavior. For Justice White, as well as
for Justice Brown and Henry Cabot Lodge, it was a seemingly antedated
racial worldview that allowed the constitutional contradictions of twen-
tieth-century imperial expansion to be overcome. If the Spanish-Ameri-
can War and the desire for territories overseas created a gap between state
ambition and fundamental principles, between modernizing, progressive
will and traditional constitutional standards, that gap was bridged at the
level of jurisprudence by the social scientific notion of Teutonic legality.
It was bridged by a Teutonic constitutionalism, a method of juridical-
racial legal decision-making that was as modern as the world it helped to
bring about.

Death, Law, and the Philippines

After ratifying the Treaty of Paris, the United States began to face a long,
protracted struggle with the native inhabitants of the Philippines, who
previously had been engaged in a movement for national independence
against Spain.”" As Spain had done, the United States chose to resist this
independence movement, suffering the consequences of that choice in
precisely the ways anti-imperialists had predicted. That is, the United
States switched places with Spain and became an imperial power exerting
violence, even tyranny, against forces of national political liberation.”?

Ideology, like dreams in Freudian psychoanalysis, often function through
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a process of reversal, positing the very negation of the social world it con-
ceals, an inversion evident in the rhetoric of Anglo-Saxon legal genius and
Filipino legal incapacity and the course of American military action on
the ground. For all the references to the Anglo-Saxon genius for law made
during the Spanish-American and Philippine-American wars—whether in
the formation of imperialist policy, in the adjudication of claims arising
from imperial expansion, or in the writings of men in the armed
93—in fact, American soldiers in the Philippines shed many of the
restraints of that ethnic genius and engaged with “surprising . . . alacrity”
in what historian Stuart Miller calls a “penchant for lawlessness.”** This
was especially the case on the island of Samar, the “most vicious, and cer-
tainly the most controversial, campaign of the Philippine War,” the site of
Ferdinand Magellan’s landing in 1521 and of Douglas MacArthur’s in
1944.%5 Over the course of 1902, Americans at home were treated to re-
peated news reports of the terrible cruelty inflicted on Filipinos by the
American military: rape, the burning of villages, the indiscriminate mur-
der of civilians, the killing of the wounded, the use of the water cure as a
form of torture. These were crimes of war, and indeed the Philippine con-
flict came to a conclusion through what most agreed was an illegal act, in
which high-ranking American military officers dressed in enemy uniform
and infiltrated enemy headquarters, capturing the commander of the
Philippine forces, General Emilio Aguinaldo.?® In the Philippines, Ameri-
cans often seemed very much like their own worst image of the Malay
savage: a people without law.””

Ironically, or perhaps naturally, juridical racialism proved capable of
justifying such behavior and the apparent rift it opened between the
rhetoric of Teutonic constitutionalism and the reality of an imperial war
fought against a nationalist rebellion. The charges of critics such as
Moorfield Storey, for instance, were forcefully met by Teutonic constitu-
tionalists such as Yale University’s distinguished professor Theodore S.
Woolsey, whose assistance was sought by the Roosevelt administration.
Son of the illustrious Theodore Dwight Woolsey, for whom the university
named Woolsey Hall (one can still walk through the hall today and gaze
upon moving plaques commemorating men who died in the Philippine In-
surrection, including on the island of Samar), Woolsey was a central aca-
demic defender of the Philippine-American War and an expert in interna-
tional law. In regard to the capture of General Aguinaldo, Woolsey coun-
seled the administration that the United States was not at war with “a
civilized power,” and that because Aguinaldo “was not a signatory of the

forces
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Hague Convention . . . there was no obligation on the part of the United
States Army to refrain from using the enemy’s uniforms for the enemy’s
deception.” On the other hand, Woolsey stated, it was the duty of Fil-
ipinos to adhere to the Hague Convention as their enemy was a civilized
power and a signatory of that agreement. The strategy used by Americans
in capturing Aguinaldo, in other words, would be illegal “only with a
lawful belligerent.”%

Henry Cabot Lodge also did his part to justify such illegalities, be-
coming chair of a controversial Senate committee investigating U.S. war
crimes.” Lodge stacked the hearings with witnesses friendly to the ad-
ministration, but repeated reports of brutality from American soldiers
who had seen it firsthand served to undermine the very position they were
brought to support. The notorious General Arthur MacArthur began his
testimony with what he called his “ethnological premises,” a close vari-
ant of the Teutonic origins thesis. “Many thousands of years ago,” he
proclaimed, “our Aryan ancestors raised cattle, made a language, multi-
plied in numbers, and overflowed. By due process of expansion to the
west they occupied Europe, developed arts and sciences, and created a
great civilization, which, separating into innumerable currents, inundated
and fertilized the globe with blood and ideas, the primary bases of human
progress, incidentally crossing the Atlantic and thereby reclaiming, pop-
ulating, and civilizing a hemisphere.” “The broad actuating laws which
underlie all these wonderful phenomena,” continued MacArthur,

are still operating with relentless vigor and have recently forced one of
the currents of this magnificent Aryan people across the Pacific—that is
to say, back almost to the cradle of its race—thus initiating a [new] stage
of progressive social evolution. . . . [T]he human race, from time im-
memorial, has been propagating its higher ideals by a succession of intel-
lectual waves, one of which is now passing, through our mediumship,
beyond the Pacific, and carrying therewith everything that is implied by
the beautiful flag which is a symbol of our nationality.

“We are now living,” gloried MacArthur, “in a heroic age of human his-
tory.”1%0 The grim statistics of the war, and the thousands of Filipino
dead, suggested very much the opposite.

Soon after General MacArthur gave his testimony, Albert Beveridge,
instructed by Lodge, closed the Senate investigation over a storm of
protest, but not before Lodge’s witnesses thus revealed in retrospect one
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of the central functions of Teutonic juridical racialism in an age of mod-
ernization: the rhetorical elision of violence and the concealment of
death. While national administrative capacities expanded under a broad
reading of Congressional power, necessitated by a war that set the stage
for further national economic growth, juridical racialism hid the human
price of the bold new American era.'"!



The Biological Politics
of Japanese Exclusion

More than any other modern state, America traditionally has
welcomed immigration, which forms its economic life-blood and provides
the basis for the expansive conception of civic identity for which the coun-
try is known and admired today. The primary period under discussion in
this chapter, the 1920s, however, witnessed a substantial departure from
this tradition in relation to a group about which white Americans already
had felt ambivalent or actively hostile for two generations, namely immi-
grants from Asia—and, especially in the early-twentieth century, from
Japan. As with the story of juridical racialism as it concerned both Amer-
ican Indians in the 1880s and the insular territories in the 1900s, the ide-
ological source of the restrictive stance toward Asian immigration in the
1920s was a form of juridical racialism that blended modern racial
thought, specifically of a biological variety, and national economic inter-
est. Its statutory result was the Immigration Act of 1924, also known as
the Japanese Exclusion Act, which placed strict national quotas on immi-
gration from southern and eastern Europe and, by prohibiting immigra-
tion by groups ineligible for naturalized citizenship under federal law, in-
cluding, as I will explain, the Japanese, imposed an absolute bar on im-
migration from Asia.! This chapter examines the juridical-racial features
of the movement for Asian and Japanese exclusion that led to the Immi-
gration Act, exploring the homological conceptual relation between a
now-discredited form of social scientific thought, that of racial eugenics,
judicial approaches to state and national economic regulation, and the
construction of increasingly restrictive American civic boundaries within
an expansive conception of national power. In addition, this chapter high-
lights the relation of the socio-legal worldview underlying Asian exclu-
sion to a particular elite understanding of masculinity.

81
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I begin by examining the racial and legal ideas that shaped the life of
Madison Grant, lawyer, zoologist, and prominent advocate of immigra-
tion restriction, whose views about race and American civic life the Im-
migration Act enshrined. In portraying Grant’s potent mix of masculine
self-fashioning and biological politics, I also reveal how Grant’s vision of
a strictly consolidated, independent, and inviolable self, the self of the
legal field of contract, found its political counterpart in the ideal of a
strictly consolidated, Anglo-Saxon nation state.? In the course of my
analysis, I examine Grant’s upbringing, education, and work as an advo-
cate for both environmental protection and the notorious Nordic doc-
trine; in addition, to illuminate his thought and motivations, I consider
Grant’s close relationship with his brother Deforest, a Northeast indus-
trialist; and I discuss how Grant’s theories of race, law, and citizenship
were advanced by Representative Albert Johnson of Washington, who
cosponsored the Immigration Act in Congress. Next, I turn to two deci-
sions by the U.S. Supreme Court concerning Asian immigration. The first,
Chae Chan Ping v. United States (1889), advanced Congressional plenary
power over immigration as an incident of national sovereignty.? The sec-
ond, Takao Ozawa v. United States (1922), formed the basis for the
Japanese exclusion provision of the Immigration Act of 1924 by estab-
lishing that Japanese were not “white persons” and so ineligible for nat-
uralized citizenship under Title XXX of Revised U.S. Statutes § 2169.* In
examining Chae Chan Ping and Ozawa, 1 consider the men who wrote
each opinion of the Court, Justice Stephen J. Field and Justice George
Sutherland; the economic interests the decisions affected, including those
of domestic American labor and of Japanese immigrants in the western
United States who sought to own title to real property; the individual
agreements and international treaties the decisions helped abrogate; and,
finally, the indirect interplay of issues of race and contract in the Court’s
decision-making.

Madison Grant, the Nordic Myth, and
Japanese Unconscionability

For the first hundred years of its existence, with the notable exception of
the Alien Act of 1798, the U.S. federal government was largely unin-
volved in immigration issues, leaving what minimal regulation of aliens
existed to the states.’ This was the era of the “open door,” when Ameri-
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can immigration policy enabled a plentiful supply of workers to settle a
growing country. But the national approach to immigration began to
change in the last quarter of the nineteenth century, in large part due to
pressure from western states, whose residents feared economic competi-
tion from Asians.® In the face of sometimes violent labor agitation on the
Pacific Coast, Congress began to assert increasing control over immigra-
tion, and it passed a variety of statutes aimed at restricting the influx of
immigrants, especially from China. By 1882, the nation had prohibited
entry of all Chinese laborers, a policy extended to nearly the entirety of
Asia in 1917, when Congress established the “Asiatic barred zone.” But
Japan was something of an anomaly in this policy transformation. The
Meiji government was quickly becoming a power to be reckoned with on
the world stage, and any explicit affront to the Japanese people was con-
sidered diplomatically inadvisable. Japan thus was excluded from the
barred zone, and restriction of Japanese immigration was instead
achieved through a treaty known as the Gentlemen’s Agreement (1908).
Under the terms of what might be called this contract between two states,
Japan promised not to issue travel documents to émigré laborers and, in
exchange, its nationals who had settled in the United States were to re-
ceive a series of benefits. The American government, for example, was to
pressure the San Francisco School Board to rescind its policy of racial seg-
regation, and it was to permit the wives of Japanese men already residing
in the United States to join their husbands (the absence of women mi-
grants was a source of particular social devastation among the Chinese).”
This arrangement allowed the United States to tighten its borders, and at
the same time allowed Japan not to lose face.

But the Gentlemen’s Agreement was not to last—and Madison Grant
was to play an important intellectual role in its dissolution. Grant was
born in 1865 in New York City into an old and distinguished family.® His
first American ancestor, William Grant, arrived in New Jersey from Scot-
land in 1745. His father, Dr. Gabriel Grant, was a well-known Union
Army surgeon during the Civil War; an authority on epidemics, he served
as a brigade and later division surgeon to General William French, and he
received the Congressional Medal of Honor for personal gallantry in ac-
tion. Grant was very much a New Yorker—according to his obituary in
the Times, every member of his family since the colonial era had been
born within fifty miles of City Hall—and his life and work were intri-
cately connected with the metropolis and its history.” He received his
preparatory education in New York private academies, and like many
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New Yorkers of his class, his family supplemented his schooling with ex-
tensive travel in Europe, especially Germany. Grant graduated from Yale
College in 1887 (he was particularly influenced there by the teachings of
sociologist William Graham Sumner, known today as a proponent of so-
cial Darwinism), and he received a Bachelor of Laws degree in 1890 from
Columbia Law School, which at the time was located on East 49th and
Madison.'? It had been ten years since John Burgess had left the institu-
tion to establish his separate program in political science, in which stu-
dents studied constitutional questions while students at the law school
concentrated on bread-and-butter legal and municipal issues; it was the
year of the retirement of celebrated law school president Theodore
Dwight, who taught Grant contracts during his first year by lecturing
through Blackstone and Parsons; and it was just before the school insti-
tuted its revised curriculum under reformist president Seth Low.!!

Grant possessed independent means, and after his admission to the
New York bar in 1891, he was able to devote a good deal of energy to
nonlegal pursuits, particularly his lifelong interest in zoology.'> Many
legal scholars and historians know Grant as an advocate of immigration
restriction, but among biologists he is remembered as an authority on
North American mammals. The author of numerous books and articles
on native wildlife, including The Rocky Mountain Goat (1905) and “The
Vanishing Moose” (1894), he spent much of his time and resources trav-
eling through the West studying and categorizing the diversity of Ameri-
can species.’® Grant’s name, in fact, will live forever in Linnaen classifi-
cation: a unique variety of Alaskan caribou he discovered was named in
his honor, the Rangifer tarandus granti (a taxidermic diorama of “Grant’s
Caribou” is still on display at the American Museum of Natural History
in New York). Significantly, zoology contained a particular cultural
meaning for Grant, one rooted in the class and gender terms in which he
experienced his life. Over six feet tall, of “very upright carriage,” and a
confirmed bachelor, Grant was an active participant in an upper-class
world, often associated with Theodore Roosevelt, in which the masculine
self was groomed for leadership, and its strict borders defined, through a
series of difficult encounters with nature.'* Both Grant and Roosevelt, in
fact, were members of the Boone & Crockett Club, a social society of big
game hunters that required applicants to have bagged at least three large
animals before admission. This was a world for gentlemen, and as Grant
reveals in his frontier memoir Hank (1931)—published under the pseu-
donym “The Major”—in that masculine province, zoology and hunting



The Biological Politics of Japanese Exclusion | 85

were part of a linked set of pursuits designed to create a sense of sover-
eign mastery over the self (the first line of the story “The Debtor,” reads:
“Hank sat quietly contemplating the camp fire and then suddenly in-
quired, ‘Major, you ain’t a lawyer, are you?”; the last line of the book:
““Yes,’ said the Captain, ‘women are queer’”). The natural world offered
an escape from an effeminate modernity and trained men in the rugged,
frontier individualism deemed necessary for political and economic stew-
ardship.”

A sense of stewardship indeed was a leitmotiv of Grant’s life. A pow-
erful yet erroneous current runs through the historical literature that
paints Grant as simply a wealthy New York socialite. This portrait ne-
glects that Grant was a lawyer by training, groomed by the study of
Blackstone, with a firm commitment to the responsibilities of his familial
station and a wide network of connections to political and economic af-
fairs in New York and beyond. Grant’s connection to the male civic
sphere of public responsibility was secured especially by his relationship
with his brother Deforest, with whom he was extremely close (the two
shared connecting apartments on Park Avenue for over a decade).'® De-
forest Grant was born in 1869, received his preparatory education at
Dresden Polytechnic School in Germany, and in 1891 graduated from
Yale. Until 1893, he served as superintendent of the Harlem line of the
New York Central Railroad and, soon after, founded a series of highly
successful firms that manufactured architectural terra cotta, including the
Atlantic Terra Cotta Company, the Federal Terra Cotta Company, and
the Federal Seaboard Terra Cotta Company. Terra cotta is a hard, semi-
fired ceramic clay of great importance to the architectural history of
early-twentieth-century New York, where it was used as fronting for sky-
scrapers. Deforest prospered (in 1928, he had nine hundred workers
under contract), and one can still view the terra cotta from his firms
across Manhattan, including on the Biltmore Hotel, the Woolworth
Building, and throughout the subway system.!” In 1916, he married
Emilia Brinton—daughter of the Civil War surgeon and anti-Boasian an-
thropologist Daniel Brinton, discussed in chapter 2—and together they
maintained homes in Washington, Maine, New York, and Tucson, and a
plantation in southern Georgia.'® Deforest also became a prominent po-
litical conservative, immersing himself in the study of political economy
and serving as a member of the National Industrial Conference Board,
notorious for its hostility to labor and the ostensible research wing of the
National Association of Manufacturers.’
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Deforest helped launch Grant in the public career for which he was to
become known to history, particularly what one might call his environ-
mental and biologically oriented social reform. Soon after he left Yale,
Deforest became president of the Good Government Club A, an impor-
tant chapter of a group of reform-minded political associations. Under his
leadership, the club became a significant force in the campaign to elect
millionaire businessman William Strong mayor of New York in 1895.
Strong was a Republican whose platform advocated professionalizing the
civil service, especially the police department, improving city sanitation,
and opposing the power of Tammany Hall. “The tenor of his campaign,”
according to one historian, “was that his success as a business man guar-
anteed a comparable success as a political leader.”?? Strong served a mo-
mentous three-year term, during which he presided over the legal consol-
idation of greater New York, instituted a variety of sanitation measures
(including the creation of public baths), and appointed Roosevelt presi-
dent of the New York City Police Commission. Deforest took a particu-
larly active role in campaigning for the mayor, but Madison participated
in the election effort as well, gaining entry into circles of metropolitan po-
litical power—an opening he used to advance the biological interests
most dear to him. Grant had long discussed with members of the Boone
& Crockett Club the need to establish a zoological park, an institution
that would preserve and bring to urban youth the natural world, in which
the masculine self was challenged and from which it drew its vitality.
With Roosevelt a prominent member of the new administration, Grant
seized the moment, and through his efforts, we now have the New York
Zoological Society and the Bronx Zoo, of which Grant served as presi-
dent for thirty years. Grant later would extend such public-spirited work
for the environment as president of the Bronx Parkway Commission and
as founder of the American Bison Society and the Save the Redwoods
League (one of the tallest trees in the world, located in northern Califor-
nia, is named after Grant and his associates).?!

These aspects of Grant’s background—his political approach to mas-
culinity and the self, his proximity to American industry through his
brother Deforest, and the centrality of biology to his civic stewardship
and social perceptions—established the foundation for his later work in
immigration reform, thereby securing his importance in the history of ju-
ridical racialism. Grant surely would be a widely celebrated figure among
American liberals today had demographic and economic changes, espe-
cially in the fields of agriculture and transportation, not driven southern
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and eastern Europeans from their countries of origin en masse to seek
refuge in America. Most of the thirteen million immigrants who arrived
in the United States between 1900 and 1914 passed through Ellis Island,
and nowhere were the changes they wrought more strongly felt than in
Madison Grant’s New York. Over the course of his lifetime, Grant saw
his home transform into the disorienting, heterogeneous polyglot that so
troubled Henry James, and he witnessed firsthand how immigrants
seemed to bring crime, disease, and strange, often radical ideas into the
world of his fathers.??> He was particularly troubled by the growing pres-
ence of eastern European Jews—and then there was his beloved West,
threatened by immigration not so much from Europe but, worse, from
Asia. Grant responded to the problems he saw around him by jumping
into public action, becoming a central part of the immigration reform
movement during the 1920s. As an organizer and administrator, he
served as vice president of the Immigration Restriction League, a Boston-
based group of wealthy and established activists, who fought to alter the
view that the United States should act as a “refuge of the oppressed.”?3
And as an author and intellectual, he wrote the series of anti-immigrant
works for which he is best known, particularly The Passing of the Great
Race (1916) and Conguest of a Continent (1933).%*

In their discussion of the perils of the open door, these works drew
heavily on the arguments and key terms of modern anthropology and
racial science. By the early-twentieth century, the discipline of anthropol-
ogy had branched into two divergent fields, both of which sought to de-
fine the meaning and definition of race and, by implication, to control the
meaning and limits of American identity.?> Those in the first field, includ-
ing biological determinists such as Harry Laughlin of the Carnegie Insti-
tution in Washington and Henry Fairfield Osborn, director of the Amer-
ican Museum of Natural History (and cofounder of the Save the Red-
woods League), were influenced by Charles Darwin, the rediscovery of
Mendelian genetics after 1900, and the scientific spirit of Francis Galton.
These scholars looked to biological determinants in their analysis of
human behavior and social structure, and they argued that racial cate-
gories were based on inborn, unchanging characteristics with little or no
relation to environment. Often, though not exclusively, associated with
the modern eugenics movement, these men viewed the United States as an
Anglo-Saxon nation. The second group, the culturalists, emphasized the
importance of culture for human behavior and also rejected the unilinear
scale of societal development and value that had long been central to de-
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velopmentalist anthropological thought. The culturalist position was de-
veloped especially by and frequently associated with Franz Boas, who
dedicated his life to discrediting the eugenicists’ biological classification
of race and their ascription of unchanging, inborn mental characteristics
to human groups. By the early part of the twentieth century, Boasian an-
thropology and the concept of culture it advanced had achieved a firm
foothold in the American academy, particularly at Columbia, where Boas
trained a generation of scholars in the methods associated with the terms
“culture historicism” and “cultural relativism.” The work of these schol-
ars found its political expression in arguments for America as a melting-
pot of races and ethnicities, as well as in the advocacy of various forms of
pluralism, from that of Horace Kallen to that of Randolph S. Bourne.?®
Grant was allied firmly with the first of these two branches of modern
racial science, and indeed, the struggle between Boasian culturalists and
hereditarian eugenicists often played out as a conflict between Boas and
Grant himself. Take, for instance, Grant’s reaction to Boas’s “Changes in
Bodily Form of Descendants of Immigrants.”?” In this detailed investiga-
tion, Boas surveyed thousands of immigrants and their children and
found that their cephalic index, which measures skull size and shape, had
changed significantly in the course of a single generation after settlement
in the United States. Boas concluded that what traditionally had been
considered an inborn racial trait was in fact the immediate product of en-
vironment, and that other such apparently hereditary characteristics
might also change depending on social circumstances. Grant thought
Boas’s study perilously tendentious and made his views clear in both pri-
vate and public pronouncements. Writing to an acquaintance who had
expressed sympathy with a melting-pot vision of national identity, for in-
stance, he characteristically warned that “[c]urrent literature is being
swamped by a mass of misleading articles emanating from a group of
Jews, financed by those who are trying to encourage immigration on the
theory that America is the refuge for the oppressed. This campaign is es-
pecially led by Boas, who has spread abroad a lot of nonsense to the gen-
eral effect that the races of men are products of their immediate environ-
ment rather than of heredity.” The president of the Bronx Zoo and the
cofounder of the Save the Redwoods League knew otherwise. “To any zo-
ologist,” Grant continued, “[Boas’s| thesis that skull shapes can change
in one generation by the transplantation of its owner from Polish ghetto
or Italian slum to the East side of New York is the height of absurdity.
‘The elixir of American institutions’ . . . [and] ‘public education’ will do
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much, but we have yet to find that it modifies physical structure.” Grant’s
warning was stern, a call to resist the ideology of slaves that masked as
science: “I trust you will not unwittingly lend yourself to the promulga-
tion of unscientific theories of the superficiality of race which are brought
forward in the interests of helot peoples.”?®

For his part, Boas thought Grant’s views extremely “dangerous,” and
he took him to task in scalding reviews in the New Republic and else-
where.?’ In particular, Boas sought to discredit Grant’s “Nordic doc-
trine,”
on which Grant based his approach to immigration policy—and which
ultimately came to be enshrined in the 1924 Immigration Act.’® Like
other adherents of this virulent ideology of Anglo-Saxon supremacy,
Grant divided Europeans into three distinct racial groups: Alpines,
Mediterraneans, and Nordics. According to Grant, each of these peoples
was endowed with particular physical and mental characteristics that
were passed down through generations by heredity and that were essen-
tially immutable. The largely Slavic Alpines, for instance, had wide heads
and were “always and everywhere a race of peasants . . . [a people] sub-
missive to authority both political and religious.”3! Similarly, the Greek
and Italian Mediterraneans possessed a set of bodily and spiritual traits
peculiar to them (none of them especially positive). The focus of Grant’s
personal and political interest was the third group, the Nordic race,
which he believed represented the highest human type, or “the white man
par excellence”—and which defined the best in the American national
character.?? Physically, Nordics were tall, blond, doliocephalic (or long-
skulled), sometimes though not necessarily light-eyed, with the men tend-
ing toward a high degree of body hair. Mentally, they were dedicated to
organization, administration, business, and law—in this, they were like
Henry Cabot Lodge’s Teutons—had great capacity for self-government,
and above all, were energetic individualists. The hearty folk Grant so ad-
mired on the western frontier, they embodied the pluck, strength, and de-
cisiveness that Roosevelt sought to emulate in politics and foreign policy.
Moreover, they were a people whose borders of the self had been consol-
idated and defined through persistent battles with the environment, the
kind of masculine encounters Grant sought in his zoological adventures
and as part of the Boone & Crockett Club.

For the past five thousand years, Grant argued, Nordics had been in-
volved in two world-historical racial struggles, an appreciation of which
suggested the urgent need for immigration reform in the United States.

a set of racialist beliefs drawn from contemporary ethno-history
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First, Nordics had fought against Alpines and Mediterraneans for control
of Europe, a battle they ultimately won, enabling the social and economic
development of the continent. Second, and more fundamentally for
Grant—and of greatest implication for America—Nordics had long pro-
vided Europe’s last defense against the human threat from Asia, specifi-
cally against the repeated invasions in which Asiatic hordes had swept
across the Balkans and to the north and east, leaving hazardous genetic
and cultural offshoots in their wake. From Ghengis Khan to Attila the
Hun, these invaders had always encountered stiff resistance from Alpines
and Mediterraneans, but they had been stopped finally only by the manly
forces of Nordics or Nordicized cross-breeds. According to Grant,
though Asia had been prevented from military conquest of Europe, its
danger lingered in two genetic legacies. The first was to be found in
Alpine people, whom Grant thought largely the heirs of soldiers who had
spread across the Balkans from Asia Minor. The second was represented
by eastern European Jews, whom Grant believed constituted a cross be-
tween the descendants of Tartar invaders, converted Kahzars, and orien-
talized Alpines. For Grant, nowhere was the continuing world-historical
battle against the ancient Asiatic threat so dire as in the United States. For
there, Nordics faced the Asian peril not only from Jews arriving from
Poland and Russia and from Alpines arriving from the Balkans (those dis-
placed by the population explosion and the transformation of European
agriculture), but also in its purest form, direct immigration from Asia—a
danger located this time not “on the [traditional] east” but “on the
west.”33 Grant thought an Asiatic presence in the United States would de-
stroy the very essence of his country, and he called on citizens to halt
Asian immigration through force of law, just as Nordics earlier had
stopped the advance of Asian tribes into Europe through force of arms.
In Grant’s writing, Asiatics were not simply a group of lesser beings
with whom it was demeaning to associate; instead, they posed a specific
socio-legal threat. Like many intellectuals of his day, Grant believed that
Asians were constitutionally incapable of recognizing the authority rela-
tionships grounding Western democracy, and that they would undermine
American political institutions if their numbers were allowed to increase.
Over the course of evolutionary history, Grant argued, Asians and Jews
had learned to survive under extremely difficult social conditions. In the
Darwinian struggle for survival, they had become able to endure condi-
tions of extreme poverty, thriving in worlds in which others would wither.
He saw them as “like rats,” able to flourish off the filth of society.’* The
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danger such ratlike people posed to the Nordic element in the United
States, especially to Nordic laborers, was that they would outcompete
them in the workplace and then simply outbreed them. By virtue of their
biology, Asians threatened to undersell, or undercontract, Nordic work-
ers, driving down their earnings and leading to their demise as a people,
the “replacement of [the white] race.”3 Like the juridical-racial descrip-
tion of American Indians as incapable of holding real property, and that
of Filipinos as essentially criminal and incapable of the self-regulation
necessary to citizenship in a democratic state, Grant’s account con-
demned Asians by way of a claim that they were incapable of a particu-
lar form of legal behavior. In Grant’s ethno-historical model, Asians had
an incapacity for contract, for all forms of legitimate exchange agree-
ments; to employ the language of contemporary contract doctrine, Asians
existed in a natural state of unconscionability.3®¢ Much of Grant’s writing
about Asiatics thus expressed what might be called a “contractual juridi-
cal racialism,” a normative language for understanding the proper
boundaries of American civic life in which race and contract were mutu-
ally constitutive terms. That juridical-racial worldview, it is worth em-
phasizing, also was an explicitly masculine one, Grant’s world of honest
Nordic contract, positing a self independent of intersubjective social re-
lations, an individual with a sense of sovereign self-mastery and rigorous
self-control.

This bond between race, contract, and manhood—and, more broadly,
ethnicity and economics—also animated the political work of Grant’s
closest ally on Capitol Hill, the legislator who cosponsored the immigra-
tion statute both men saw as a personal triumph.3” Albert Johnson was
born in Springfield, Illinois in 1869 to a family descended from fugitive
Scots Highlanders who had revolted against the British with Prince
Charles Edward Stuart in 1745. He began his career as a newspaper man,
serving briefly in the 1890s as managing editor of the New Haven Regis-
ter and in 1897 accepting a position with the News of Tacoma, Wash-
ington, where his sharp editorial commentaries quickly helped establish
him as a prominent figure in state and city politics. He later moved to
Seattle, and in 1912, his fame as an editor carried him to Congress. In his
political life, Representative Johnson was driven by two linked ambitions
that implicated the fields of race and political economy. The first was to
crush labor radicalism and its challenge to the inviolability of individual
property and national economic growth; he particularly opposed the in-
creasingly visible Industrial Workers of the World (IWW). The second



92 | The Biological Politics of Japanese Exclusion

was to curtail immigration, particularly from Japan. Despite the Gentle-
men’s Agreement, many voters in the western United States remained
worried about the Asian presence. Like Grant, many were concerned that
culturally unassimilable Asiatics were unfairly competing with white
workers, driving down their wages. Others were disturbed by the influx
of “picture brides,” women who were married through the mail to men
they had never met. These women entered the United States under the
terms of the Gentlemen’s Agreement, and many Americans were frus-
trated by their participation in farm labor, which seemed to make them
precisely the type of workers the Meiji government promised to restrict.’$
Battling hard for his constituents, and unwavering in his commitment to
racial exclusion, Johnson threw himself into immigration politics from
the very start of his Congressional career, eventually becoming chair of
the powerful House Immigration Committee.

Johnson’s chairmanship of the Committee was characterized not only
by his unyielding promotion of restrictive immigration reform, but also
by his use of scientific data to advance his views. Known as the “one who
must be shown,” Johnson called numerous expert witnesses before Con-
gress to testify to the mental and physical qualities of the various groups
of immigrants who sought refuge on U.S. shores.?* The majority of schol-
ars who testified for the Committee sympathized with the anti-culturalist
arguments of the eugenicists. Harry Laughlin, for example, cofounder
with Grant of the American Eugenics Society, who considered immigra-
tion to be an insidious form of foreign “conquest,” was appointed the
Committee’s “expert eugenics agent,” and presented numerous studies
purporting to show that certain nationalities were associated with inborn
mental and physical characteristics that would be detrimental to the
health of the nation and its workforce. The most famous of these, “An
Analysis of the Metal and Dross in America’s Modern Melting-Pot,” can
be viewed as the intellectual opposite of Boas’s “Changes in Bodily Form
of Descendants of Immigrants,” a scientific rallying point for those, like
Grant, who advanced a hereditarian analysis of racial classification and
group character and who sought to discharge their duties of civic stew-
ardship through public advocacy (Grant himself served as an informal ad-
visor to Rep. Johnson, traveling to Washington to discuss policy mat-
ters).*? Those who questioned such views, as did the ecumenical advocate
for Japanese-American friendship Sidney Gulick, were given harsh treat-
ment at the hands of the Committee, their culturalist, pluralist writings ig-
nored.*! Perhaps nowhere in the history of American lawmaking were the
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arguments of modern eugenics given such an open reception and allowed
to exercise such deep influence over the formation of national policy.

The ultimate result was the Immigration Act of 1924, also known as
the Johnson-Reed Act, which remained law until 1952.4> Under the terms
of the act, the extent of immigration from Europe was dictated by a com-
plex set of quotas that severely curtailed the number of Alpines, Mediter-
raneans, and orientalized Semites who could enter the United States each
year. Even more, Japanese immigrants were excluded altogether under the
act’s section 13(c), which flatly barred entry of all aliens “ineligible for cit-
izenship” under federal naturalization law, a group that included the
Japanese—the subject of the following section of my analysis. The act
was harsh by any measure, as indeed was its intention. As one historian
sympathetic with Representative Johnson asserted, throughout his cam-
paign for reform, the chair of the Immigration Committee had simply re-
fused to let his statute be “emasculated.” Given the personal and intel-
lectual history of Madison Grant, the term was ironically appropriate, il-
luminating the juridical-racial dynamics the great change in immigration
policy of the 1920s set in motion. For one, Johnson’s law undermined one
of the basic contracts of gendered human experience, that of marriage, ef-
fectively denying it to Japanese men residing in the United States. More-
over, the act abrogated the contract that had been fundamental to Japan-
ese-American relations for years, the Gentlemen’s Agreement. And that
abrogation, which led to heated anti-American demonstrations through-
out Japan, represented a curious ideological reversal. Consolidating the
boundaries of the nation in the interest of white contracting labor, Con-
gress implied that the nation was not bound by the contracts it itself had
made. In this respect, one might say, when the Nordic mastery Grant de-
sired to cultivate in the masculine self, and which he saw as an essential
aspect of American identity, was expressed at the level of national policy,
it showed a janus visage. It showed that in the matter of race, contract
would find its stark and absolute limit; that in the central concept of mar-
ket relations, there would exist a community fully outside the circle of ex-
change and beyond the limits of obligation.

Asian Immigration and Federal Power before the Supreme Court

The juridical-racial themes central to Grant’s analysis of the perils of
Asian immigration also were central to the story of Asian immigration be-
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fore the Supreme Court, especially in Chae Chan Ping and Ozawa. The
direct relation in the immigration reform movement between racial theo-
ries of human variation and issues of political economy, however, took a
refracted form in the arena of judicial doctrine. Specifically, where ques-
tions of political economy and the force of domestic labor unrest helped
propel Grant’s hereditarian, anti-culturalist views onto center stage in the
legislative arena, a constitutional jurisprudence with economic concerns
at its heart ironically prevented those same views from being determina-
tive on the judiciary in adjudicating matters of Asian citizenship under
federal naturalization law. At the same time, the modernizing concerns
that lay behind that jurisprudence, a body of legal thought commonly
known as economic substantive due process, contained (at least in the ju-
dicial work of one of its primary exponents, Justice George Sutherland)
expansive implications for federal power that effected the same racial
consolidation of civic life envisioned in hereditarian racial arguments and
the immigration reform movement they supported—and, in turn, effected
the same ironic cultural reversal set in motion by the Immigration Act of
the contractual ideals said to form the basis of American national iden-
tity. In this dynamic socio-legal process, the Court furthered the princi-
ples of contractual juridical racialism in its Ozawa decision, making the
exclusion of Japanese immigrants possible within the Immigration Act of
1924, at the same time that it rejected the influence in its decision-mak-
ing process of the racial science Grant advocated.

The tangled relation between racial civic exclusion, questions of polit-
ical economy, and the expansion of national power traces to the con-
struction of the “legal scaffolding” of the “new Americanism” embodied
in the anti-Chinese immigration statutes of the 1870s and 1880s.4* Fate-
fully, the Framers of the Constitution had kept silent on immigration is-
sues; the document indeed makes no mention of immigration at all. Fill-
ing this gap, the Supreme Court until the late nineteenth century held that
Congressional power to regulate immigration derived from its Article I,
Section 8 authority to regulate commerce with foreign nations.*> Con-
gressional immigration authority, that is, was considered attendant to its
commercial authority. Only in 1875 did the Court hold that authority to
regulate immigration lay within the exclusive control of Congress, rather
than with the states as well,*® and only in 1889 did the Court place Con-
gressional power over immigration on the exceptionally broad founda-
tion on which it rests today and on the basis of which Congress passed
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the Immigration Act of 1924. That doctrinal shift took place in one of the
series of disputes known as the Chinese Exclusion Cases, and the specific
case from which its companions garnered their collective name, The Chi-
nese Exclusion Case, or Chae Chan Ping v. United States. As 1 will ex-
plain, Chae Chan Ping removed Congressional immigration authority
from its Article I, Section 8 grounding—an interpretation in which fed-
eral authority was subject to internal limitations imposed by the Consti-
tution itself—and placed it on an extraconstitutional basis that brooked
almost no restriction.

The Court’s opinion in the case was written by Justice Stephen Field,
whose own life was animated by the connection between economic and
state modernization that shaped the contours of the case.*” Field was
born in 1816, in Haddam, Connecticut, into an old line of New England
Puritans. When he was a child, his family moved to Massachusetts, and
there the bright young student came to know Theodore Sedgwick, Jr., a
Jacksonian political economist whose ideas would influence him through-
out his life. Sedgwick’s work asserted the absolute inviolability of private
property and called on the executive to use his national authority as pres-
ident to protect individual ownership against legislative tyranny. Field at-
tended Williams College, and later read law in the New York office of his
brother, David Dudley Field, known today for his advocacy of legal cod-
ification. After his apprenticeship, Field moved to California, acquired a
small fortune by speculating in real estate, and soon became one of the
state’s best-known attorneys. This fame won him a place on the state
supreme court in 1857, and his distinguished and controversial career
there brought an appointment to the U.S. Supreme Court in 1863 by Pres-
ident Lincoln. On the bench, Justice Field fought to put his Sedgwickian
commitment to private property into practice, and in doing so, he laid the
basis for the jurisprudence of economic substantive due process. This
school of legal thought takes as its central concern the judicial protection
of certain natural rights that cannot be relinquished to the sovereign, as-
serting that the Constitution put these rights into effect, even if it does not
mention them explicitly, by virtue of its status as the American funda-
mental law. Foremost among these natural rights, according to men such
as Justice Field, was that of liberty of contract. Contractual freedom, that
is, was understood by substantive due process theorists as a bedrock ele-
ment of American national identity, a point powerfully made in Justice
Field’s celebrated dissent in the Slaughter-House Cases (1873). There,
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Justice Field asserted that the Fourteenth Amendment consolidated the
country around a vision of an independent, contracting self that could not
be encroached by state legislative power.*

Significantly, it was precisely the inviolability of contract that was at
issue, and that was breached, by Justice Field’s opinion for the Court in
Chae Chan Ping. As noted, in the last quarter of the nineteenth century,
influenced in part by agitation in the West, Congress began to pass a se-
ries of statutes designed to restrict entry of Chinese into the United States.
In 1882, it passed the Chinese Exclusion Act, which barred entry of all
Chinese laborers, and in 1884, it amended the act with the requirement
that Chinese residents traveling abroad obtain a certificate of reentry if
they wished to return.*” Chae Chan Ping was one of many legal chal-
lenges brought against these laws, and it was the most important. Chae
Chan Ping was a Chinese citizen who had lived in San Francisco for
twelve years, beginning in 1875. In 1887, he returned to China for a visit,
first obtaining from the customs authority in San Francisco a certificate
guaranteeing him the right to return. He boarded the steamship Gaelic on
June 2, 1887, his certificate metaphorically in hand, arrived safely in
China, and remained there for about one year. Then, on September 7,
1888, he boarded the steamship Belgic in Hong Kong for the return jour-
ney he had planned. On October 1, however, while he was steaming to-
ward California in the middle of the Pacific Ocean, Congress passed the
Scott Act. Named after exclusionist Representative William Scott of
Pennsylvania, the act barred the reentry of Chinese citizens who had trav-
eled abroad, even if they had obtained a reentry guarantee. The act, that
is, rendered Chae Chan Ping’s reentry certificate null and void. When he
arrived in San Francisco harbor on October 8, he thus was denied ad-
mission by customs authorities and detained aboard his ship. He was not
alone. As many as 20,000 other returning Chinese immigrants found
themselves similarly stranded.

As his attorneys argued, in many respects the affair was a simple case
of a breached contract, in which the obligations imposed by the certificate
Chae Chan Ping received from customs authorities had not been fulfilled,
and for which he could demand specific performance. Writing for a unan-
imous Court, however, Justice Field ruled otherwise. While Justice Field
agreed that Chae Chan Ping had an interest in his certificate that typically
could not be brooked by the legislature, he stated that the abrogation of
such immigration agreements fell largely outside the reach of constitu-
tional restrictions, and he based his reasoning on a reconceptualizaton of
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the source of federal immigration power. That power, stated Justice Field,
was not granted specifically by the Constitution; rather, it was derived
from a source that encompassed the Constitution itself: national sover-
eignty. Simply by virtue of being a nation, Justice Field argued, the U.S.
government had the absolute power to determine who could and could
not cross its borders. Moreover, according to Justice Field, that power
would allow Congress legitimately to render any of its previous actions
concerning immigrants’ lives null and void, because immigration author-
ity emanated directly from the sovereign will itself. “The power of exclu-
sion of foreigners being an incident of sovereignty,” Justice Field ex-
plained:

the right to its exercise at any time when, in the judgment of the govern-
ment, the interests of the country require it, cannot be granted away or
restrained on behalf of any one. . . . Whatever license . . . Chinese labor-
ers may have obtained, previous to the act of October 1, 1888, to return
to the United States after their departure, is held at the will of the gov-

ernment, revocable at any time, at its pleasure.*’

It was this doctrinal position, which construed the free movement of im-
migrants as subject to the pleasure of the legislature, that provided Con-
gress with its authority to pass the Japanese Exclusion Act in 1924. Jus-
tice Field, a man who believed above all in the sanctity of contract, thus
ironically provided the broad intellectual platform on which contracts
with Asian immigrants could be broken almost at will, an ideological
paradox homologous to the inverted juridical-racial logic of the Immi-
gration Act itself.

This ideological inversion of the relation between race and contract
also figured in the dispute that provided the immediate judicial basis for
the Japanese Exclusion Act, Takao Ozawa v. United States. Like Justice
Field, the author of Ozawa believed that contract was a defining element
of national identity, and like Chae Chan Ping, the Ozawa decision sup-
ported the abrogation of individual contracts with Asians. Ozawa holds
a special place in the history of U.S. immigration law, for while the Im-
migration Act of 1924 was intended to exclude Japanese from immi-
grating to the United States, the act itself did not specifically mention the
Japanese by name. Instead, Congress provided in section 13(c) of the act
that aliens would be barred from entry if they were otherwise “ineligible
for citizenship.”>' Whom did this designation include? The answer to
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that question lay in another federal law, Title XXX of Revised Statutes
§ 2169, which defined who was entitled to become a naturalized Ameri-
can. First enacted in 1790, § 2169 originally limited the grant of citizen-
ship to “free white persons,” and after the Civil War, also came to include
persons of “African nativity [or] descent.”>? Under section 13(c) of the
Immigration Act, then, only “free white persons” and those of African
birth or descent were able to enter the United States as immigrants, be-
cause only they had the ability to become naturalized citizens under §
2169. Although it seemed sufficiently clear who was of African nativity
or descent, § 2169 did not enumerate what constituted a “white person.”
It left this critical term undefined. The Japanese exclusion provisions of
the Immigration Act of 1924 thus were based on a statute with a poten-
tial definitional uncertainty: Were the Japanese white? Before Ozawa,
federal and state courts, for their part, were divided. By 1910, 420 Japan-
ese had become naturalized Americans on the judgment that they were
white persons under federal law.’? In Ozawa, the Supreme Court made a
final determination of the matter.

Significantly, for Japanese both in and outside the United States, the
question of whether they should be considered to be white under federal
naturalization law had implications not only in the realm of immigration
but also in that of real property.** In the late-nineteenth and early-twen-
tieth centuries, Japanese were immigrating to the western United States,
primarily to California, in increasing numbers, giving rise to the fears
that led to the Gentlemen’s Agreement and, later, the Immigration Act of
1924. There were about 111,000 Japanese in California by 1920, out of
a total state population of about three-and-a-half million.’> These first-
generation immigrants, or Issei, generally came to till the land, some-
times as contract laborers, and over time they began to purchase farms
and establish agricultural communities of their own. In 1903, Japanese
owned, cash-leased, shared-leased, or contracted about 62,000 acres in
California; by 1913, that amount had increased to 282,000; and by
1920, to 458,000.%¢ Beginning in the early-twentieth century, a number
of western states, fearing racial-economic competition, passed a series of
anti-alien land laws forbidding aliens “ineligible for citizenship” from
holding title to real property.®” The California Alien Land Law of 1920,
for instance, made it illegal for aliens ineligible for citizenship—a group
defined not by state but by federal law, namely § 2169 of Title XXX—to
purchase or lease agricultural land, to hold stocks in agricultural land
companies, and to transfer or sell agricultural landholdings to each other,
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and it “disqualified them from being appointed as guardians of minors
who had interest in such land.”*® Western legislatures reasoned that they
could enact such obviously discriminatory legislation and evade success-
ful constitutional challenge under the Fourteenth Amendment because
their statutes would rely on a classification made by Congress under its
plenary power over naturalization, granted by the Constitution in Arti-
cle I, Section 8.%°

But though both national immigration policy and western anti-alien
land laws ultimately relied on the judiciary to determine who was
“white,” at least when anti-Asian administrative actions or state laws
were challenged, as they often were, the federal naturalization statute it-
self provided no firm guidance as to how to interpret its terms, and judi-
cial determination of what constituted a white person was fraught with
difficulty. For instance, skin color clearly was an inadequate test, for the
skin of many Europeans who were generally considered to be white was
darker than that of many Asians, and at the same time, the celebrated
Ainu people of Japan were as white as many Europeans. The possession
of a stated level of “civilization” proved an equally elusive criterion; and
while some argued that the term “white” in the federal naturalization
statute had simply meant “not an African slave,” few thought this to be
a credible position.®® There was, however, an entire professional field
that seemed devoted to making such classifications between groups: an-
thropology. In the fifty-two federal and state court decisions that consid-
ered the question of who was white, attorneys and judges thus regularly
cited anthropological science to support their judgments.®! For the most
part, anthropology was used to further arguments in favor of interpret-
ing § 2169 restrictively, that is, to undercut the claims of aliens asserting
their right to become naturalized citizens under federal law. In such cases,
attorneys frequently cited Johann Friedrich Blumenbach’s 1775 classifi-
cation of man into five groups—the American race, or “red” people; the
Ethiopian race, or “black” people; the Mongolian race, or “yellow” peo-
ple; the Malayan race, or “brown” people; and “Caucasians,” or “white”
people—as well as to the array of anthropological work that built upon
Blumenbach’s typology.®? At the same time, anthropological knowledge
also was used to argue for a less restrictive interpretation of federal law;
the case of United States v. Cartozian (1925), for example, included a
lengthy deposition from Franz Boas, who testified that the Armenian im-
migrants at issue in the case should be classified as “white” and so eligi-
ble for citizenship.®3
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Consistent with this use of social science, attorneys marshaled the ev-
idence of anthropologists and ethno-historians in the briefs they submit-
ted to the Court in Ozawa. The facts of the case are noteworthy for what
they reveal about its plaintiff. Born on June 15, 1875 in Kanagawa Pre-
fecture, Takao Ozawa immigrated to San Francisco as a teenager in 1894,
There, he graduated from Berkeley High School and studied for three
years at the University of California. In the words of one scholar, Ozawa
was “a paragon of an assimilated Japanese immigrant.”®* He worked for
an American company; could speak, read, and write fluent English; had
married an American-educated Japanese woman; belonged to an English-
speaking American church; sent his two children to American schools;
spoke only English to them so that they would not learn Japanese; and
had made active attempts to sever his ties to the Japanese government, for
instance by avoiding registering for military service. Eager to become an
American citizen, Ozawa had filed a petition for naturalization in 1914
in Hawaii, where he had settled about eight years before. After the peti-
tion was denied, Ozawa filed an appeal to the territorial supreme court,
which also was denied. He then filed yet another appeal, this time to the
Ninth Circuit in San Francisco. At this point, the case drew the attention
of the Pacific Coast Japanese Association Deliberative Council. The
Japanese analogue of the NAACP in the 1940s and 1950s, the Council re-
cently had begun looking for a test case to challenge the foundation of the
anti-alien land laws. Ozawa’s case seemed just right: the plaintiff embod-
ied the ideals of the American melting-pot, and on purely political
grounds it might be difficult for a court to deny his claim. Sensing an op-
portunity, the Council took Ozawa’s cause as their own, retaining his
original lawyer as part of the litigation and also appointing as principal
counsel former U.S. Attorney General George Wickersham. Under Wick-
ersham’s leadership, Ozawa’s case made its way on interlocutory appeal
to the Supreme Court in May 1917.%

Although much of Ozawa’s case concerned procedural and other tech-
nical legal matters, a significant portion of his substantive claims centered
on issues addressed by anthropologists and other students of human vari-
ation and classification. Attorneys on each side of the litigation marshaled
social scientific evidence to support their claims that Ozawa should or
should not be allowed to become a naturalized citizen as a “white per-
son.”%® Notably, whereas the government tended to rely on racial science
with essentialist implications, Ozawa and his attorneys cited social sci-
ence that challenged rigid classifications of racial difference and sug-
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gested, in a broadly Boasian vein, the importance of culture in human ex-
perience. The brief for Ozawa, for instance, not only prominently sug-
gested that “the dominant strains [of Japanese| are, ‘white persons,’
speaking an Aryan tongue and having Caucasian root stocks,” but also
asserted that “[e]ven Blumenbach, who is the father of modern anthro-
pology, says that ‘Innumerable varieties of mankind run into one another
by insensible degrees.””®” Ozawa himself submitted a sincere though
clumsy brief that made much the same point, citing scholarship that in-
dicated the fluidity of racial identity.®® “For there is not an absolutely
white person, nor absolutely yellow person existing on this earth,”
Ozawa wrote. “[I]t is an undeniable fact that the cast of countenance de-
pends as much, probably more, on the social than on anthropological
traits. . . . [A]ny theory [of rigid racial classification] proposed by any eth-
nologist is not stable.”®® Arguing that the framers of the 1790 law had
not intended to create a rigid racial test—and, in any case, that they had
not been aware of Blumenbach’s five-part scheme—OQOzawa asserted that
§ 2169 demanded simply that individuals applying for naturalization be
culturally fit for citizenship in a republican polity, and that the critical
term of the statute was not the word “white” but rather “free.” Under
this standard, Ozawa asserted, Japanese were more than capable of as-
similation into mainstream America, as indeed he had shown through his
own life, and should be allowed to gain citizenship under federal law.
The government’s anthropological arguments were less sanguine about
the possibilities of such assimilation, though they relied on anthropolog-
ical evidence even more than did Ozawa. Sections of the amicus curiae
brief filed by the California attorney general, for instance, read almost
like an anthropology textbook, containing numerous references to a wide
variety of social scientific work, from Blumenbach to Tylor to William Z.
Ripley, all tending to undercut the melting-pot ideal. The attorney gen-
eral’s brief also relied heavily on expert testimony given before Congress
by one of the primary anti-Boasian academic anthropologists of the day,
Czech-American scientist Ale$ Hrdlicka.” Known as the founder of mod-
ern physical anthropology, Hrdlicka fought Boas on a number of intel-
lectual fronts. As a physicalist, for one, he tended to minimize the impor-
tance of culture in human experience, and thus while not himself an ad-
vocate of eugenics, he gave strong institutional support as secretary of the
Committee on Anthropology for the National Research Council to the
work of eugenicists such as Madison Grant. Moreover, Hrdlicka was
deeply opposed to Boas’s left political activism. When Boas criticized
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President Woodrow Wilson in the Nation, for instance, also accusing un-
named anthropologists of acting as government spies during World War
I—among other transgressions, a breach of the ideal of independent pro-
fessionalism—Hrdlicka helped pass a motion of censure against Boas
within the American Anthropological Association. And when summoned
before the Committee on the Territories in anticipation of the Ozawa lit-
igation, Hrdlicka gave lengthy testimony to the effect that Japanese were
not white and could never be so classified:

[Chairman]. Are the Japanese people a legitimate part of the yellow
race? [Hrdlicka]. The Japanese people are an inherent part of the yellow-
brown race. [Chairman]. Would it be at all possible to regard the Japan-
ese race as a white race, or a Japanese as a white person? [Hrdlicka].
[All] reliable scientific men . . . without exception, class the Japanese as
yellow-brown or Mongoloid people.”!

The muscular scientific certainty of such statements, by Hrdlicka and oth-
ers, became a central feature of the arguments used to defend against
Ozawa’s suit.

And so, how did the Court deal with this mass of anthropological ev-
idence that both sides of the case suggested was foundational to their
claims? It ignored all of it; it chose, that is, not to rely on social science or
a scientific standard in determining who was and was not a white per-
son.”?> Ozawa was the first opinion written by Justice George Sutherland,
who had only recently joined the Court, and it forcefully implicated two
commitments that lay at the center of his judicial work: furthering the ju-
risprudence of economic substantive due process and strengthening fed-
eral power over foreign affairs—areas of law that each required the strict
definition of boundaries, one of the self, the other of the nation state.”?
An immigrant from England who came of age on the Utah frontier, Jus-
tice Sutherland believed that at the center of American citizenship lay the
ability of individuals to enter freely into contracts, a belief he famously
expressed in Adkins v. Children’s Hospital (1923), in which the Court
struck down minimum wage laws for women on the grounds that they vi-
olated contractual liberty.”* Through Adkins and similar decisions, Jus-
tice Sutherland came to be known as a fierce opponent of New Deal eco-
nomic reforms, and among the Four Horsemen who battled with Roo-
sevelt until 1937, he was the acknowledged intellectual leader, the
inheritor of the mantle of Justice Field. In his work on the bench, Justice
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Sutherland sought to locate and reinforce bedrock principles that would
keep the legislature from redistributive tyranny and the Court from in-
terpretive contingency—a goal in which social science and sociological
jurisprudence had almost no place.” Natural law limits were universal in
character, unaffected by the ever-changing knowledge of professional
thinkers. In this sense, Justice Sutherland was the precise opposite of
Louis D. Brandeis, whom he first encountered in an exchange of letters
concerning the treatment of IWW leader Joe Hill by the Utah authorities
(Brandeis requested that Justice Sutherland use his influence to inquire
into the case; Justice Sutherland flatly refused).”®

Justice Sutherland undoubtedly felt his general aversion to using social
science with particular force in adjudicating an international affairs mat-
ter like that posed by Ozawa. For in addition to having foregrounded
economic substantive due process in constitutional interpretation, Justice
Sutherland also is the jurist on the Court who most developed American
foreign affairs power. Like John Wesley Powell (“the Major”), Justice
Sutherland firmly believed in the inviolable integrity of the Union; he
urged, for instance, that in everyday speech Americans should say not
that “the United States are a Nation” but rather that “the United States
is a Nation.””” In his decision-making, he sought to further that national
coherence by granting the federal government extensive powers over in-
ternational affairs, a leadership manifest in his opinion in Curtiss-Wright
Export Corp. (1936), which granted the president plenary, extraconstitu-
tional authority in foreign relations.”® In this respect, Justice Sutherland
saw himself, as others also saw him, as a forward-thinking person whose
jurisprudence strove to allow the government to respond to distinctively
contemporary needs. He was much like Justice Field on this score, an in-
novator of national power; and indeed, like Justice Field, he also believed
that certain powers, such as foreign relations, were granted to the na-
tional government merely as an incident of its sovereignty. In a series of
lectures delivered at Columbia University in the wake of World War I, he
clarified the motivation behind this jurisprudential conviction by warning
that it was “time we realized not in phrases merely but in fact, that the
Constitution is not a petrifaction, nor the charter of a petrifaction. This
is a progressive Nation in a progressive world. . . . if the activities of the
government are too strictly limited, a drag upon, instead of an aid to this
forward progress will result.””® For Justice Sutherland, as for Justice
Miller in Kagama and Justice Brown in the Insular Cases, the nation as
much as the self required the power of absolute self-mastery.
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In a case such as Ozawa, then, Justice Sutherland would have thought
it the height of folly to suggest that the scope of American international
policy might depend on the writings of university ethnologists. And, in-
deed, nothing in the archival record suggests that Justice Sutherland
thought Ozawa a difficult case. “The application of the naturalization
statute has, from time to time, presented some very close questions,” he
wrote the director of the Carnegie Endowment for International Peace,
“and will continue to do so, but that it does not include Japanese and Chi-
nese seemed to the Court very clear.”®" For Justice Sutherland, the Japan-
ese were not white and so not eligible for citizenship under § 2169, be-
cause they generally were not considered “Caucasians”—a term that was
not, as some scholars have argued, a scientific one, but rather a figure of
popular speech.’! In using the term Caucasian as it was “popularly
known,” Justice Sutherland flatly rejected the significance of the ethno-
logical data in determining the outcome of Ozawa’s dispute, no matter
how it spoke to the question of race and citizenship at hand.?? “We have
been furnished with elaborate briefs in which the meaning of the words
‘white person’ is discussed with ability and at length, both from the stand-
point of judicial decision and from that of the science of ethnology,” he
wrote with understated but firm disapproval. “It does not seem to us nec-
essary, however, to follow counsel in their extensive researches in these
fields.”%3 One journalistic commentary on the decision, saved by Justice
Sutherland in his personal papers, accordingly lauds Ozawa for the non-
scientific bent of its reasoning. “The decision by the United States
Supreme Court that Japanese cannot become citizens of the United States
because they are not white is likely to amaze the average casual reader of

>

newspapers,” wrote its bemused author. “Every schoolboy knows that
the Japanese is not Caucasian. . . . This decision . . . may be considered a
happy augury of the quality of the service [Justice Sutherland] will per-
form. Those familiar with his career long have understood his belief that
common sense and law are neither irreconcilable nor incompatible.” 8
In denying Ozawa’s claim, Justice Sutherland’s opinion for the Court
in Ozawa, like Justice Field’s opinion in Chae Chan Ping, contained its
own series of ironies and reversals. First, and most immediately, while in
Ozawa Justice Sutherland rejected the use of anthropological evidence in
§ 2169 disputes, his opinion formed the basis of legislation that itself was
undergirded by racial social science: the Immigration Act of 1924. For in
determining that Japanese were ineligible for citizenship under federal
naturalization law, the Court also made possible the drafting of a statute
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that flatly excluded the Japanese from American shores (though without
explicitly naming them). The Ozawa decision, that is, allowed the hered-
itarian anthropology of which the Court declined to take cognizance to
be given legislative effect, allowed it to succeed in one legal arena because
it was ignored in another. In this, the common civic contractual perspec-
tive Justice Sutherland shared with Grant, Johnson, and other immigra-
tion reformers may have produced different immediate outcomes as it
was used in divergent legal institutions, legislative and judicial, but it fi-
nally drove toward the same exclusionary civic effect. Second, by deter-
mining that Japanese were not white under § 2169, Ozawa also forged
the basis on which the Court later upheld western anti-alien land laws.
Not long after Ozawa, those laws were deemed constitutional in opinions
for the Court written by Justice Pierce Butler, another of the Four Horse-
men who, like Justice Sutherland, passionately believed in the centrality
of contract to human dignity. If Congress had made the determination
that only “white persons” were eligible for citizenship, reasoned Justice
Butler, then state land laws surely could not be challenged under the Four-
teenth Amendment, for those laws simply relied on a classification al-
ready made by the federal government (the lower federal court in the case
of Terrace v. Thompson [1923] had asserted that the Congressional bar
to Asian naturalization was based on the perception that “[t]he yellow or
brown racial color is the hallmark of the Oriental despotisms”).%’ Ozawa
thus ultimately undermined Japanese ability to participate in an institu-
tion Justice Sutherland held so dear, the ownership of real property, just
as Justice Field circumscribed the sanctity of contract within more en-
compassing racial concerns.

Finally, Ozawa enacted a cultural reversal at the level of the human
heart. The subject of that reversal was marriage, a contractual institution
that creates bonds of obligation between two people in opposition to a
traditionally masculine valuation of unbridled individual freedom. For in
the wake of the Immigration Act of 1924, a series of cases arose that not
only challenged the constitutionality of the law, but also glaringly re-
vealed the price it exacted on foreign women who had married American
citizens abroad and now wished to join their husbands in the United
States. One of them was Chang Chan.?¢ Sometime before 1924, Chan had
married a Chinese-born American citizen, but while she was on the high
seas aboard the ship President Lincoln, steaming toward the United
States, Congress passed the Immigration Act. Although the act generally
defined the spouses of American citizens as eligible for entry as nonquota
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immigrants, it was unclear on the face of the law whether that eligibility
applied only to whites or also to those generally ineligible for naturalized
citizenship under federal law. With the notorious Justice James C.
McReynolds—lifelong bachelor, extreme conservative, and outspoken
misogynist—as its spokesman, the Court decided in favor of Chan’s ex-
clusion.?” Justice McReynolds upheld the law by approvingly citing ear-
lier immigration decisions by Justice Sutherland, in which the Justice
renowned for his thoughtfulness and care argued that the Court would
simply turn a deaf ear to those who charged that immigration legislation
was “cruel and inhuman in its results.” “[T]he courts,” Justice Sutherland
had written, “have no choice but to follow [such statutes], without regard
to the consequences.”3® Here was one more cruel irony in the strange cul-
tural career of Asian immigration and American contract—and yet, as we
will see in chapter 4, within three decades, the very principles of political
economy and economic development that decisions such as Chae Chan
Ping, Ozawa, and Chang Chan furthered also would lead to the ultimate
rejection of the juridical-racial principles they supported, thereby begin-
ning a new, still ongoing chapter in the history of American civic life.



Culture, Personality, and

Racial Liberalism

Contractual juridical racialism rested not only on a political
vision of Anglo-Saxon racial supremacy, but also on theories of economic
liberty ascendant at a particular stage in American capitalism. The
Supreme Court’s economic substantive due process jurisprudence and
Madison Grant’s anti-environmentalist model of racial-legal character
were mutually supporting positions shaping the racial boundaries of
American civic life. Yet neither view would sustain its cultural and legal
dominance and, indeed, they would fall together at midcentury. Econom-
ically, the jurisprudence of contractual liberty that Justice Sutherland ex-
pressed so forcefully against the views of Louis D. Brandeis in cases such
as Adkins v. Children’s Hospital (1923) would not survive the 1930s.! By
the time the United States entered the postwar period under discussion in
this chapter, the Lochner era had long given way under the pressures of
social and governmental need. American capitalism after the New Deal
would be characterized instead by nationally regulated markets, corpo-
rate economic dominance, and high-growth consumer society. At the
same time, racial beliefs like those Grant advanced in The Passing of the
Great Race, from his particular claims that Jews and Asians were ratlike
people who thrived off the filth of society to his generally hereditarian
perspective on social difference, would buckle beneath the assault, among
others, of American state mobilization against Nazism. While there still
are meaningful bars to full civic membership for minority groups in the
United States today, an explicitly geneticist approach to social differences
has been almost entirely displaced in public discourse; in its stead, Amer-
icans across the political spectrum adhere to an essentially Boasian view
of the centrality of culture to human variation.
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In this chapter, I explore the significance for juridical racialism of this
dual transformation and its emergence within the Afro-American strug-
gle for civil rights. I focus my attention on the Supreme Court opinion in
Brown v. Board of Education (1954), which held that racial segregation
in public schools per se violates the Fourteenth Amendment guarantee of
equal protection of the laws, overturning the separate-but-equal doctrine
enunciated in Plessy v. Ferguson (1896).> My interest in Brown centers
specifically on its eleventh footnote, in which the Court controversially
cited a body of social scientific research concerning Afro-American self-
esteem, most notably Kenneth B. Clark’s “doll studies,” that were based
on views about law, self, and society advanced by Boasian scholars in the
culture-and-personality school of anthropology.® The citation of this
scholarship illustrates the psychological inflection with which the culture
concept transformed modern approaches to citizenship—one recapitu-
lated, I argue, in the argumentative structure of the Brown decision as a
whole. Note eleven also prominently cited the most important midcen-
tury study of race relations in the United States, An American Dilemma:
The Negro Problem and Modern Democracy (1944), and before turning
to Brown 1 examine the life and work of its author, economist Gunnar
Myrdal, who also played a significant role in forging the liberal intellec-
tual consensus that would implement the social ideals Brown expressed.*
Like the Court’s opinion in Brown, I argue, An American Dilemma traced
the psychological and socio-legal pathologies of American life to an on-
tological state of legal self-contradiction, and it sought to remedy those
pathologies not only through the linked establishment of jurisprudential
and psycho-social equilibrium, but also through the symbolic integration
of the self and the machinery of federal government, the self and the na-
tional state. This approach to civic life, T argue, which brought the tradi-
tion of juridical racialism to an end through its final expression, was an
essential ideological component of postwar economic modernization.

The Court’s citation of social science in Brown has been the subject of
vigorous scholarly debate. Speaking broadly, this debate concerns the ex-
tent to which footnote eleven was “necessary” for the logic of the opin-
ion and thus the extent to which the Court can be said to have funda-
mentally “relied” on social science in its argument.® Scholars tend to ad-
dress this question in one of two ways. Some claim the Court relied
heavily on social science and that its opinion is an important manifesta-
tion of the jurisprudential victory of legal realism after the New Deal.
Ironically, such scholars tend to be among the decision’s staunchest crit-
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ics, and they frequently couple their characterization of the logical cen-
trality of note eleven with a dismissive appraisal of the quality of the
work cited there.® Other scholars, however, claim that the social science
cited in Brown was incidental to the opinion and should be passed over
as jurisprudentially insignificant. These scholars tend to support Brown
both as a legal decision and as an exercise in consensus-building political
rhetoric, and they wish to shield it from delegitimating attack.” I ap-
proach this issue somewhat differently. As noted in the introduction to
this book, I believe the history of anthropology can shed light on the his-
tory of American law not simply to the extent that the judiciary has re-
lied factually on anthropology in its rulings, but also because the social
and civic vision of anthropology appears in broad, iterated patterns in
legal doctrine concerning American citizenship. From this perspective,
footnote eleven is significant for how the studies cited there, in particular
those of Clark and Myrdal, mirrored the conceptual structure of the de-
cision as a whole—for how Boasian social science is present in Brown not
simply through specific citation but also, more important, as a patterned
way of thinking about the self and its relation to its socio-legal environ-
ment.

Gunnar Myrdal and the Legally Fractured Self

Gunnar Myrdal was born in 1898 in the Swedish province of Dalarna, an
impoverished and isolated part of the country in which his ancestors had
lived for more than three hundred years. He was christened Karl Gunnar
Pettersson, but his family changed their surname to Myrdahl in 1914 (the
name, meaning “swamp-valley,” was something of an embarrassment to
Gunnar, who dropped the “h” four years later). His father, Carl Adolf,
was an ambitious building contractor, and the family moved often. Even
after settling in Stockholm in 19035, young Gunnar was shuttled from one
house to another as the family patriarch bought, renovated, and then sold
their homes for profit. The Pettersson marriage was not a happy one. A
“heavy drinker and womanizer,” Carl Adolf drove his wife to discontent
and bitterness, and the two often fought.® Although Gunnar considered
his philandering father a humiliation, he inherited from him the “driving
ambition, restless energy, [and] contentious style” that he in turn directed
toward escaping his provincial roots and unhappy home.’ Enrolling in
gymnasium in 1914, he threw himself into his studies, quickly proving a
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precocious student. It was there, amid the heady world of the Stockholm
bourgeoisie, that Myrdal first encountered the rationalism and cos-
mopolitanism of the Enlightenment that would inform his mature
thought. It was also there that he began to cultivate what would become
equally characteristic elitist political views, coming to advocate the cre-
ation of a political party of intellectuals to institute national social re-
forms. In 1918, Myrdal registered as a law student at Stockholm Univer-
sity and soon after, while on a cycling trip to Sormland, he stopped to rest
at a farm and met Alva Reimer. A radical and powerfully intelligent
young woman, Alva longed to flee the “Strindbergesque family inferno”
in which she was raised and, like Gunnar, saw educational attainment as
her means to escape.'? The two fell deeply in love, and later were married
in a small ceremony, to which neither invited their parents. As Gunnar
pursued his legal studies, Alva directed her attention to psychology.
Myrdal began his law career in 1923 as a judicial clerk in Stockholm
municipal court, and later became a magistrate and public prosecutor.
But finding the actual practice of law dispiriting, he quickly decided to
abandon the profession. With Alva’s encouragement, he began to read
economics and soon took up full-time study under the leading neoclassi-
cal scholar Karl Gustav Cassel. In 1927, he received his doctorate for a
dissertation on price theory, in which he debunked models of static equi-
librium, a theoretical project he would pursue throughout his life, and
with Cassel’s support he was appointed docent in political economy at
Stockholm University. As a young faculty member, Myrdal published two
works that would lead him into the center of the rising Social Democra-
tic party. The first was Monetary Equilibrium (1939), which proposed the
critical distinction in economics between ex ante and ex post expecta-
tions, especially between intended and realized investment.!! The second
was a major article titled “The Dilemma of Social Policy” (1932), in
which Myrdal expressed his eagerness to use technocratic social engi-
neering to solve the economic crisis menacing his country in the early
1930s.1? Anticipating the later writings of John Maynard Keynes, he ad-
vocated for a mixed economy driven by deficit spending and stabilized by
the strong fiscal hand of the central government. His were “prophylactic
reforms” intended to rescue capitalism from impending catastrophe—the
reforms of the modern liberal welfare state. After publishing a best-sell-
ing book on the declining Swedish birthrate, in which he and Alva called
for the sterilization of those who were not fit for productive work in the
modern economy and the use of redistributive policies to encourage pop-



Culture, Personality, and Racial Liberalism | 111

ulation growth among those who were, Myrdal became a prominent ad-
visor to the social democrats.!3 He soon would give himself over entirely
to public life, becoming a leading member of parliament, a trustee of the
Bank of Sweden, and a prominent figure throughout national affairs. His
overarching goal in this public work, it might be said, was to modernize
his nation just as he had earlier modernized himself.

Myrdal was granted the opportunity to extend this modernizing vision
to the United States when, in August 1937, he received a letter with a sur-
prising offer from the president of the New York-based Carnegie Corpo-
ration, Frederick Keppel. From its inception, the Corporation had di-
rected part of its philanthropy to southern black colleges, a legacy of its
founder’s admiration of Booker T. Washington. In 1935, however, New-
ton D. Baker, a Carnegie trustee, suggested the organization alter its tra-
ditional giving policy. Mayor of Cleveland from 1912 to 1916 and a long-
time board member of a variety of charities, Baker was struck by the great
changes occurring in the lives of black Americans after World War I. Sens-
ing the need for new approaches to racial questions, he proposed that the
Corporation organize an in-depth study of blacks in northern cities. Kep-
pel was intrigued, and under his directorship, Baker’s promising idea
soon blossomed into a broad initiative to undertake a comprehensive
study of the “Negro problem” generally. When the Corporation began to
search for someone to direct the ambitious project, it quickly decided
that, for political reasons, it would seek a prominent foreign scholar from
a country without a history of colonialism. Myrdal’s name was put for-
ward by Beardsley Ruml, former dean of social sciences at the University
of Chicago, who had come to know the young economist in 1929, when
he brought Gunnar and Alva to the United States for a year-long acade-
mic visit as fellows of the Rockefeller Foundation. Although Myrdal at
first rejected Keppel’s offer (he is said to have exclaimed, “These Ameri-
cans are crazy!”), he reinitiated negotiations in October after Ruml urged
him to accept, promising the Corporation would provide its full financial
support.'* Some accounts have it that Gunnar and Alva ultimately de-
cided to leave their rich, full lives in Sweden after seeing a film depicting
doctors rescuing yellow fever victims in Africa. In 1938, Myrdal delivered
the prestigious Godkin Lectures at Harvard, and afterward met Keppel at
the New York Century Club, where he sealed the bargain.'’

Myrdal arrived in the United States that October and quickly estab-
lished himself in lavish offices in midtown Manhattan. High above New
York, he threw himself into his work, organizing his project, one histo-
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rian writes, like a Swedish royal commission.'® Although Myrdal was to
be the author of the final report, he directed over thirty researchers and
collaborators who gathered information and wrote memoranda on a
wide range of topics concerning the social and economic status of blacks
in America. Representative titles of the memoranda included “Concep-
tions and Ideologies of the Negro Problem,” “Mental Disease Among
American Negroes,” “The Hybrid and the Problem of Miscegenation,”
“The Health of the Negro,” “The Fertility of the Negro,” “The Political
Status of the Negro,” “Negro Churches and Associations in the Lower
South,” “The Negro Press,” “Negro Labor and Its Problems,” and “The
Negro in the American Economic System.”!” Though Myrdal did not
think highly of most of the reports, they provided stark evidence of the
grave disparities between whites and blacks in the United States and of
the “social waste” of untapped black economic development.'® Four
years later, he began to write, working famously long hours at Dartmouth
and Princeton, with the final product of his labors appearing in late 1944,
It was the shadow of war’s end, with questions about postwar planning
beginning to loom in public discussion, and Myrdal’s work seemed to
symbolize in its sheer size the political direction of the period. Running
almost 1,500 pages, it was a truly prodigious effort, driven by a faith that
academic knowledge could fashion enlightened solutions to social prob-
lems. Bold, comprehensive, practical, it embodied all Myrdal believed as
an intellectual and social engineer. Years later, speaking with one of his
daughters, the aging economist would remember the afternoon he held
the manuscript of An American Dilemma in his hands at the Princeton
train station as the greatest moment in his life."’

The significance of An American Dilemma for the history of juridical
racialism lies in three primary features of its analysis: its Boasian intellec-
tual foundations; its reflection of the psychological concerns of the cul-
ture-and-personality school that grew from Boas’s work; and its charac-
terization of American national culture as based in a particular popular
understanding of law. Each is worth examining in turn.

Myrdal’s debt to Boas appears most immediately in his thoroughgoing
environmentalism. In the debate as to whether nature or nurture is the
primary determinant of individual and group identity, particularly group
racial identity, Myrdal fell firmly on the side of nurture, and he believed
that human beings, beneath their apparent differences, share a basic sim-
ilarity of cognitive process. Myrdal traced the roots of this environmen-
talism directly to Boas himself, whom he praised for helping inaugurate
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“the most important of all social trends in the field of interracial rela-
tions,” the battle against racial hereditarians, a group notably exempli-
fied by “the high priest of racialism in America,” Madison Grant.2? “The
last two or three decades,” Myrdal wrote, assessing the environmentalist
approach in social science Boas championed, “have seen a veritable rev-
olution in scientific thought on the racial characteristics of the Negro. . . .
[A] handful of social and biological scientists . . . have gradually forced
informed people to give up some of the more blatant of our biological er-
rors.”?! In this light, Myrdal sought the advice of Boas himself when orig-
inally formulating his study and made prominent and repeated reference
to Boas’s The Mind of Primitive Man (1911) and “Changes in Bodily
Form of Descendents of Immigrants” (1910) in his final text. He also
forged strong academic and personal connections with Boasian scholars
throughout his work.?> Two Boas students, for instance, wrote research
memoranda for An American Dilemma, publishing their reports as
monographs that garnered substantial acclaim in their own right: Otto
Klineberg’s Characteristics of the American Negro (1944) and Melville
Herskovits’s Myth of the Negro Past (1941).2> Moreover, Myrdal orga-
nized An American Dilemma around a principle drawn from Boas stu-
dent Ruth Benedict, that “‘to understand race conflict we need funda-
mentally to understand conflict and not race.”” For Myrdal the environ-
mentalist, the study of race relations in the United States was to rest upon
the investigation not of racial differences, but of popular attitudes toward
race itself, for it is “they only . . . which enter directly into the causal
mechanism of interracial relations.”**

In addition to an environmentalism whose roots traced to Boas, An
American Dilemma reflected the particular assumptions and preoccupa-
tions about the individual subject that were advanced by the culture-and-
personality school of anthropology. The scholars of the culture-and-per-
sonality school, most prominently Benedict and fellow Boas student Mar-
garet Mead, were environmentalists in the field of human variation who
directed scientific attention to the relation between culture and the indi-
vidual personality.?® Their work grew directly from the academic tradi-
tion Boas had established with his particular approach to the study of in-
dividual societies. Boasian ethnographers worked to create total pictures
of the societies they investigated by assiduously collecting their separate,
individual elements. These scholars logically were led to ask how these in-
dividual pieces cohered into a synthetic whole, a process known as “cul-
tural integration.” The scholars of the culture-and-personality school, in-
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fluenced by Gestalt theory, argued that the most important mechanism
driving this integrative process was the individual personality. The human
subject, in their view, naturally seeks to form symbolic arrangements
from its environment and to create “patterns of culture,” in Benedict’s in-
fluential phrase, by fashioning its experience into a meaningful design and
then communicating that configuration to others. Significantly for the ju-
ridical-racial structure of An American Dilemma, a central principle of
this argument was that the self is an active mirror, forming a psychologi-
cally causal microcosm of the society in which it exists—including that
part of its environment formed by law and the legal system.?¢

This approach to the nature of subjectivity represented a crucial, con-
stitutive link between modern theories of culture and the social and po-
litical project of postwar liberalism.?” For the theory of the self advanced
by Boasian anthropologists and their followers rested the vitality of a so-
ciety on the internal lives and personalities of the individuals whose
health the society in turn reinforced. As a matter of social engineering,
then, postwar liberals like Myrdal, whose environmentalism traced to
Boas, were committed to intellectual and policy programs that would ad-
vance psycho-social equilibrium, advocating the integration of the self
into society at the level of social theory, political policy, and therapeutic
practice. This particular integrative commitment, in turn, was to serve as
the foundation of the other integrative programs central to postwar lib-
eral policy, namely integration in the realms of economics, state adminis-
tration, and race relations. In economics, liberals looked to the mixed
economy of the welfare state as an instrument of modernization; in ad-
ministration, they sought the consolidation of state bureaucratic capaci-
ties within a federal government guided by experts trained in social sci-
entific analysis; and in race relations, they advocated the legal reforms of
the Civil Rights Movement and the spread of a cosmopolitan ideal of tol-
erance. All these reforms depended upon one another. Economic mod-
ernization required the expansion and rationalization of national state
power, which in turn was necessary for the program of civil rights that
alone could release the South from economic stagnation—and this cycle
of progress, at bottom, relied on and furthered the psychological adjust-
ment and integration of self and society whose understanding derived
from the issues of cultural integration raised by Boasian ethnography.

This psychological account of culture also formed the basis of
Myrdal’s analysis of popular perceptions of race. From his arrival in the
United States in 1938, Myrdal was deeply concerned with conflicts within
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the self, in particular with white psychological pathology. About a month
after Myrdal settled in Manhattan, he traveled for two months through
the South on what he later called an “exploratory journey,” stopping in
various towns and cities to speak with local residents and officials.?®
Aside from the raw fact of social and economic underdevelopment, what
struck him most during this voyage was the way racial injustice distorted
the American personality, especially that of whites. According to Myrdal,
the southern caste system produced in white Americans a set of patho-
logical symptoms he termed “escape psychology,” a state of conscious-
ness in which the self, pervaded by dishonesty, never fully knows itself as
itself—in which the self is split at its core in an ontological state of inju-
rious self-contradiction.?’ For Myrdal, this split was nowhere more evi-
dent than in white attitudes toward interracial sex, which he observed in
numerous encounters with Southerners in which the towering Swede
would “suddenly turn to a gracious [white] host in a fine home and ask:
‘Why don’t you want your daughter to marry a Negro?’” (the typical re-
action was as one might expect).3’ These encounters convinced Myrdal
that the “attitude of refusing to consider amalgamation—felt and ex-
pressed in the entire country—constitutes the center in the complex of at-
titudes which can be described as the ‘common denominator’ in the prob-
lem.”3! They also gave him what he called “the central viewpoint” of An
American Dilemma, that the “Negro problem is a problem in the heart of
the [white] American. It is there that the decisive struggle goes on.”3?
Myrdal’s views on race relations, that is, not only were cultural, focused
on popular beliefs and attitudes toward race, but also, more important,
they were psychological. His analysis of the “Negro problem” found its
Archimedean point of leverage in the sexual manifestations of the frac-
tured white self.

How did this fracture in the white personality arise? The answer
reaches further into the heart of Myrdal’s analysis and to its legal-cultural
dimension. According to Myrdal, American civic life is bound together by
a hegemonic body of liberal political ideals he termed the “American
Creed.” In the United States, Myrdal believed, there exists “a basic ho-
mogeneity” of belief, a common “social ethos” of Enlightenment princi-
ples shared by citizens “of all national origins, classes, regions, creeds,
and colors.”33 The idea that American society had been liberal at its core
throughout its history was widely shared at midcentury.>* But Myrdal
both viewed this liberal homogeneity as a positive political force and,
ironically, saw it as the basis of a uniquely American cycle of economic
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degeneration and psychological pathology.?’ In particular, he argued, the
American Creed, which “centered in the belief in equality and in the
rights to liberty,”
that it was fundamentally at odds with the way many of those Americans
treated blacks.’® The American Creed, in other words, conflicted with
American reality, and there existed an identity fracture at the heart of
civic life. Being a rationalist, Myrdal believed that whites generally
wished to view themselves as rational people as well, and he therefore ar-
gued that the deep rupture in their Creed produced in white Americans a
form of cognitive moral dissonance.?” This dissonance not only created
the complex body of white American psycho-sexual pathology, but also
directed whites unconsciously to maintain anti-environmentalist ideolo-
gies of racial hierarchy to justify their treatment of Afro-Americans. “The
influences from the American Creed,” Myrdal wrote, “had, and still have,
a double-direction”:

was sincerely held by all Americans at the same time

On the one hand, the equalitarian Creed operates directly to suppress
the dogma of the Negro’s racial inferiority and to make people’s
thoughts more and more “independent of race, creed or color,” as the
American slogan runs. On the other hand, it indirectly calls forth the
same dogma to justify a blatant exception to the Creed. The race dogma
is nearly the only way out for a people so moralistically equalitarian, if it
is not prepared to live up to its faith. . . . The need for race prejudice is,
from this point of view, a need for defense on the part of the Americans
against their own national Creed, against their own most cherished
ideals. And race prejudice is, in this sense, a function of equalitarian-
ism.”38
And here began a “vicious circle.”3? For Myrdal, the white self was the
causal mechanism of American race conflict, making meaning from the
split within the Creed and forming, one might say, an ideational and psy-
chological pattern from its culture. These beliefs and attitudes, in turn,
deeply injured black Americans by constricting their social and economic
opportunities, thereby deepening black underdevelopment and feeding
white prejudice by providing ex post confirmation that their ex ante eval-
uation of Negro inferiority was correct.

Significantly for the history of juridical racialism, in this vicious circle
of psychological pathology and economic stagnation, law held a “cru-
cial” place.*® The theory of the self as a psychologically causal microcosm
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of its social whole, which the culture-and-personality school brought into
American social science, included but did not place fundamental empha-
sis upon the recognition that the social whole was constituted in part by
law. For Myrdal, that social world was jurisprudential at its core, for the
American Creed was explicitly legal in character, centering around a body
of ideals concerning liberty and equality derived most powerfully from
the political tenets of the Enlightenment and developed within the fertile
soil of English common law.*! From the Enlightenment, Myrdal be-
lieved—Dby the term, he meant an amalgam of “French eighteenth century
humanitarianism and equalitarianism . . . [and] English seventeenth cen-
tury liberalism”—the United States derived a “national consciousness
and political structure” that emphasized human dignity and sought to put
the difficult process of democratic decision-making into practice.*> The
Enlightenment had given the United States its basic principles of democ-
ratic association. These democratic ideals, he further believed, had en-
tered American thought with relative ease because a long history of legal
developments in England reaching back to 1215 had prepared the way
for the reception of legal order and due process. “[I]t is no exaggeration,”
Myrdal wrote, “to state that the philosophical ideas of human equality
and the inalienable rights to life, liberty, and property, hastily sowed on
American ground in a period of revolution when they were opportune.. . .
would not have struck root as they did if the soil had not already been
cultivated by English law.”*3 For Myrdal, the American self was both his-
torically and essentially formed around juridical concepts; the funda-
mental social ethos that defined American life and whose fracture re-
vealed itself in the pathological white personality was an ethos of legal-
ity.

In the previous chapters of this study, I have discussed the work of
thinkers who believed that law was the defining element of a people.
Those thinkers understood law as having a peculiar racial quality, some
viewing it as racial in its very essence; the suggestion that civil and polit-
ical rights might be applicable to all peoples, even to all those born in the
United States, was to them highly suspect. In chapter 1, for instance, I ex-
amined how an idea of law congruent with developmentalist anthropol-
ogy suggested that Indians were perhaps incapable of holding title to real
property, and that property itself was not simply a specifically Anglo-
Saxon concept but a uniquely Anglo-Saxon legal capacity. Similarly, in
chapter 2, I discussed how an idea of law derived in part from the Teu-
tonic origins thesis of American government suggested that Filipinos were
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criminal by nature, unworthy of the protections guaranteed by the U.S.
Constitution. And in chapter 3, I indicated how a hereditarian discourse
about Japanese immigrants suggested they were incapable of contracting
according to Anglo-Saxon norms, and that contract itself was a white
legal category. Although many significant aspects of his character and po-
litical vision were similar to those of men like Madison Grant, Myrdal’s
juridical racialism turned such formulations on their head. As a univer-
salist body of legal ideals, the American Creed applied to everyone; all cit-
izens were capable of holding the full range of legal rights it embraced.
Myrdal’s view of civic belonging in the United States, that is, nationalized
the idea of law itself, breaking the strict association of law with racial
essence that inhered in earlier forms of juridical racialism and replacing it
with a strong association between law and national citizenship that tran-
scended race. In this Boasian juridical-racial account, based implicitly
upon the concept of culture and its environmentalist explanation of
human variation, race and law remained mutually constitutive concepts
only in the context of failure, only when the rationalist principles of
human unity and universal legal capacity were prevented from being ful-
filled by the force of psychological pathology. For Myrdal, that is, the idea
of law was constitutive of the idea of race, and vice versa, only when both
law and race existed in a state of symbiotic, mutually reinforcing fracture.

This was a juridical-racial understanding characteristic of the postwar
era and, characteristically, it placed law not only at the center of the civic
disease of caste and race conflict, but also at the heart of its solution. For
in Myrdal’s account, undergirding the split between American Creed and
American reality lay an even deeper legal division, one that gave “a
unique twist to each of the specific problems” examined throughout the
Carnegie study. This was a fracture in Americans’ “respect for law and
order,” a contradictory opinion of law itself.** On the one hand, Myrdal
believed, Americans had great respect for law and order in the abstract.
They had a deep regard for the “inalienable rights to life, liberty, and
property” that animated the core of their Creed, and they inscribed these
ideals into legislation. “The indebtedness of American civilization to the
culture of the mother country is nowhere else as great,” Myrdal wrote,
“as in respect to the democratic concept of law and order, which it in-
herited almost without noticing it.” On the other hand, he wrote, Amer-
icans had “a relatively low degree of respect for law and order” in the
particular.¥ The liberal individualism of American civic consciousness,
he believed, also gave Americans a faith in their own ability to interpret
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natural law principles. He saw in the United States, that is, a certain “an-
archistic tendency” one might call legal antinomianism, in which each
person became a law unto themselves.*® This was not an uncommon view
at the time.*” Myrdal was influenced on this point, for instance, by the
work of James Truslow Adams and Roscoe Pound (according to Pound,
who with Felix Frankfurter and others had undertaken a comprehensive
study of criminal justice in Cleveland, legal theories of “natural law” cre-
ated a “popular impatience of restraint™).* Still, the idea was articulated
with a special inflection in Myrdal’s work because of his concern for the
relation between culture and personality. According to Myrdal, the psy-
chological division of the white mind and the social split of legal self-con-
tradiction could be unified only if “the common American citizen” ac-
quired a greater degree of “personal identification with the state and its
legal machinery.”* A more rational world could come into being, that is,
only once the self was made to identify with the sovereign (and that state,
naturally, would be guided by policy experts trained in modern social sci-
ence).

It is not necessary to accept every feature of Myrdal’s juridical-racial
analysis to recognize its power. One strength of An American Dilemma
lies in its capaciousness; it contains an investigation of psychological
pathology, a description of American political culture, a theory of the vi-
cious circle of degeneration, an idea of law. It is hardly surprising that,
soon after its publication, critics came to see the work for the grand ac-
complishment that it was, or that over the next two decades it became one
of the central works around which the national liberal consensus on
racial issues revolved.’® The agenda for racial progress advocated by that
consensus was a deeply admirable vision, and it remains so today: a bat-
tle against racial prejudice and hereditarian fallacy; a concern for the
transformation of white attitudes and conscience; a promise that the so-
cial sciences could be used to great effect in the formation of political pol-
icy; and a concern for assimilation and cultural pluralism rather than
racial nationalism. But during a time when modern liberal politics gener-
ally are being reevaluated, historians can also acknowledge the difficult
questions its agenda raised at its inception and, notably, in the life and
work of its most prominent exponents. For in addition to a project Ralph
Ellison incisively characterized as a “blueprint for a more effective ex-
ploitation of the South’s natural, industrial and human resources,”
Myrdal’s study of race relations advanced a more basic juridical-racial in-
tegrative goal: to make the self united, to bring the self into itself, to re-
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solve white psychological pathology in a kind of Hegelian aufhebung by
integrating the self into the power of the federal government.’! This pro-
gram was, to use Michel Foucault’s assessment of liberal political
thought, at once individualizing and totalizing, its global, universalist
ambitions intimately linked to its concern for personal and subjective
matters.>? It was a difficult balance, to be sure, but it was a high-wire act
through which an unhappy boy from Dalarna, using a culturalist vision
of law and race, would seek to bring the political rationalism he wished
to infuse across the United States, in fact across the entire developing
world, into the very center of the human heart.’3

Enhancing Self-Esteem in Brown v. Board of Education

Like An American Dilemma, the Supreme Court decision in Brown v.
Board of Education furthered both racial integration and national eco-
nomic modernization through an understanding of the relation between
self and society parallel to that of the culture-and-personality school of
anthropology, recapitulating its conceptual structure at the level of con-
stitutional doctrine. As with Myrdal’s own program of racial social engi-
neering, the roots of the intellectual homology between Brown and the
culture-and-personality school trace to the development of the liberal
welfare state: to the transformation of the Court’s approach to issues of
economic liberty in the 1930s and, specifically, its rejection of the ju-
risprudence of economic substantive due process and the restrictive read-
ing of federal power under the Commerce Clause that defined the
Lochner era. This rejection not only established the doctrinal foundation
for the economic reforms of the New Deal and the rise of modern federal
administration, but also planted the seed of the Court’s future analysis of
equal protection and race discrimination in Brown. This equal protection
analysis, in turn, implicitly rested on a view of the relation between legal
culture and individual subjectivity similar to Myrdal’s psychological ap-
proach to the American dilemma—and, as in Myrdal’s work and the lib-
eral consensus it helped forge, the Court’s equal protection analysis lay
the basis for modern economic development through the extension of
Afro-American civil rights by nationalizing the concept of law in Ameri-
can civic culture.

The story of Brown as a postwar legal decision about race begins dur-
ing the Depression with a set of legal decisions about economics. As dis-



Culture, Personality, and Racial Liberalism | 121

cussed in chapter 3, during the early twentieth century, the Court was
guided by a body of jurisprudence that emphasized the liberty of contract
as a basic right protected by the Fifth and Fourteenth Amendment guar-
antees of due process of law. As a practical matter, that doctrine, ad-
vanced most forcefully by Justice George Sutherland, threatened to un-
dermine at both the state and national levels President Franklin Delano
Roosevelt’s program of economic regulation.’* In the wake of President
Roosevelt’s threat to pack the Court, its approach to economic liberties
shifted dramatically in the case of West Coast Hotel v. Parrish (1937),
which rejected the position Justice Sutherland had taken in Adkins v.
Children’s Hospital (1923).>% In upholding the constitutionality of a
Washington State minimum wage law for women, the Court indicated
that it no longer would review such legislation as a probable violation of
due process rights, but rather would grant state governments wide power
to regulate economic affairs (the shift was emphatically expressed in re-
lation to federal legislation in NLRB v. Jones and Laughlin Steel Corp.
[1937]). This rejection of economic substantive due process jurisprudence
was accompanied by a shift in the Court’s interpretation of the scope of
Congressional power under the Commerce Clause. Articulated first in
NLRB and, later, in cases such as United States v. Darby (1941) and
Wickard v. Filburn (1942), the Court’s grant of wide regulatory power to
the national government formed with the rejection of economic substan-
tive due process a tandem principle underlying the modern liberal regu-
latory and welfare state.*®

With the same hand that it shifted its approach to economic affairs, the
Court also planted the seed of its postwar analysis of race discrimination.
Following quickly after West Coast Hotel, the case of U.S. v. Carolene
Products (1938) concerned the interstate shipment of packages of Mil-
nut, a creamlike product made from a blend of skim milk and coconut
0il.’” Under the Filled Milk Act, Congress had deemed such milk blends
injurious to public health and banned their shipment across state lines.
The question in Carolene Products was whether Congress possessed the
authority to issue the ban. Though the question would have been an-
swered in the negative before 1937, the act was now clearly constitu-
tional, and in so deciding, the Court relied on the post-Lochner principle
that social and economic legislation was to be upheld unless “it is of such
a character as to preclude the assumption that it rests upon some rational
basis”—a lenient standard of review that gave broad power to legisla-
tors.® Fatefully, in discussing governmental authority for the Filled Milk
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Act, some members of the Court also considered a basic issue left open by
the Court’s recent decisions on economic affairs, namely under what cir-
cumstances it would be appropriate for a Court now generally deferential
to lawmakers to overturn state and federal legislation as unconstitu-
tional. A plurality of the Court addressed the issue in what has become
the most celebrated footnote in American public law, footnote four.’’
There, Justice Harlan Fiske Stone, joined by Justices Charles Evans
Hughes, Owen Roberts, and Louis D. Brandeis, enumerated instances in
which the rational basis standard of review would be inadequate and the
Court might examine with a higher degree of suspicion legislation en-
acted by democratic majorities. One such instance, wrote Justice Stone,
might arise when laws affected “discrete and insular minorities,” mar-
ginal, well-defined minority groups generally unprotected by the democ-
ratic political process.

The position that the Court should examine with particular care laws
affecting discrete and insular minorities, first expressed in footnote four
of Carolene Products, would lead the Court later to articulate the princi-
ple that laws classifying individuals on the basis of race should be exam-
ined under the high constitutional standard known as “strict scrutiny.”
The origin in New Deal jurisprudence of this central tenet of the Court’s
modern analysis of race discrimination, the constitutional spirit that also
animates Brown, reveals one important link between the status of Brown
as a case concerning racial injustice and the economic and nationalizing
agenda of the Roosevelt administration, the liberal projects of racial in-
tegration and economic modernization. In addition, it was Justice Stone’s
conception of the Court’s heightened, active role when examining legisla-
tion classifying individuals by race that ultimately led the Court to em-
brace a vision of self and society analogous to that expressed by Myrdal
in An American Dilemma and implicitly to absorb a psychological ap-
proach to the culture concept into modern constitutional law. The trans-
formation of the Court’s due process and Commerce Clause jurispru-
dence, that is, formed the historical ground on which modernizing eco-
nomic regulation, racial equalitarianism, and the postwar psychological
turn in American social policy came together. This connection was pre-
sent in An American Dilemima through its analysis of a socio-legal con-
tradiction: that between the American Creed and white treatment of
blacks, which generated white psychological pathology and black eco-
nomic underdevelopment, both of which were to be resolved, in part,
through a greater identification of the self with the apparatus of the mod-
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ern state. In Brown, the Court’s modernizing approach to the self also oc-
curred within the context of a socio-legal contradiction, that present in
state laws that classified individuals according to race but also were fa-
cially symmetrical between whites and blacks, laws that despite their fa-
cial demand for equality were held by definition to violate principles of
equal protection.

To understand why, it is necessary to turn back to the decision that
Brown commonly is said to have overruled, the 1896 case of Plessy v. Fer-
guson.®® With the retreat from Reconstruction in the 1870s, the personal
freedom of blacks in the South increasingly was restricted by state and
local governments. Among the most symbolically significant of these new
limitations was the establishment of separate facilities for blacks and
whites in public transportation. Predictably, it was in racially diverse
New Orleans that a group of Creoles and blacks organized to test the
constitutionality of one such law, which required “equal but separate”
cars on railroads traveling intrastate. Their case involved Homer Plessy,
an “octoroon” who boarded the East Louisiana Railroad, sat in a car set
aside for whites, and was arrested when he refused to leave. Plessy
brought suit, asserting that the law violated the Fourteenth Amendment
guarantee of equal protection. The challenge raised a special problem
within constitutional jurisprudence. While the Court earlier had made
clear that statutes would violate the Fourteenth Amendment if they di-
rectly discriminated against a particular race by imposing a burden on it,
for instance barring blacks from jury service, it now faced laws that re-
quired physical segregation by race but were facially symmetrical, merely
separating the races without explicitly imposing a burden on either (as
they would have if, for instance, they had excluded blacks from trains al-
together). Did such facially symmetrical statutes nevertheless violate the
constitutional principle of equal protection? The Court answered, fa-
mously, in the negative, establishing what came to be known as the sepa-
rate-but-equal doctrine. Nothing in the Louisiana law itself, the Court as-
serted, demanded racial inequality, nor on its face did the law “stamp . . .
the colored race with a badge of inferiority,” as Plessy had claimed. In-
stead, the law treated whites and blacks equally. If blacks felt the Jim
Crow law to be injurious, the Court asserted, it was not “by reason of
anything found in the act” itself, but simply because “the colored race
chooses to put that construction upon it,” a purely subjective reaction
that hardly could be taken into account in constitutional decision-mak-
ing.6!
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Today, as a result of Brown, the constitutional principle perched atop
this implicitly psychological assertion is viewed as the essence of legal
self-contradiction. “[Tlhe very term separate-but-equal,” writes one
prominent constitutional scholar, “is internally inconsistent.”®> The
Court’s move toward this view began in the 1930s, when the National
Association for the Advancement of Colored People began a campaign to
undermine Jim Crow by challenging the application of the separate-but-
equal doctrine to public education. Seeking to make Jim Crow if not un-
lawful then at least too expensive, these “equalization suits” sought to
force states with Jim Crow education to live up to the educational equal-
ity that the separate-but-equal doctrine demanded in theory by equaliz-
ing the material resources between white and black schools. These suits
gradually whittled away at the principle of Plessy by making it increas-
ingly difficult for defendants to prove as a factual matter that racially seg-
regated schools had truly equal facilities and by removing any means by
which lawmakers could escape the requirement of actually providing for
black education in the same geographic region in which they provided ed-
ucation for whites (for instance, by paying the tuition for black students
to attend graduate school outside a given state). The suits also eventually
opened the door for the direct attack on the separate-but-equal doctrine
in Brown, supported by the Court’s citation of environmentalist social
science in footnote eleven and its implicit reliance on a model of self and
society parallel to that of the culture-and-personality school. Specifically,
in Sweatt v. Painter (1950) and a companion case, McLaurin v. Okla-
homa State Regents (1950), the Court ruled that a black applicant had
been denied the equal protection of the laws when he was refused admis-
sion to the University of Texas School of Law though offered an oppor-
tunity to attend a law school that Texas had recently created specifically
for blacks.® In its ruling, the Court stated that even had the facilities in
both schools been materially equal, a constitutionally cognizable level of
inequality would remain, for the white school, older and more estab-
lished, necessarily would possess “to a far greater degree those qualities
which are incapable of objective measurement but which make for great-
ness in a law school.”®* These “intangible considerations” included the
“reputation of the faculty, experience of the administration, position and
influence of the alumni, standing in the community, traditions and pres-
tige.”®

This doctrinal acknowledgment of “intangible” factors enabled the
NAACP to challenge Plessy directly in Brown and to argue that segrega-
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tion was per se a violation of the Fourteenth Amendment. The case began
as a series of four lawsuits challenging Jim Crow in primary and sec-
ondary schools in South Carolina, Virginia, Kansas, and Delaware.®® Sig-
nificantly, four of the schools provided facilities and curricula that were
largely equal to those of nearby white schools; they were separate, though
ostensibly equal. But by extending the intangible doctrine of Sweat and
McLaurin, the NAACP argued that the mere fact of segregation neces-
sarily made the two schools unequal, with the black inferior to the
white—and not simply because black Americans were unnecessarily
touchy, as had been the implication in Plessy, but rather as an objective
fact about the world that, in turn, should be reflected in constitutional
law.®” To bring such intangible inequality into sharp relief, NAACP at-
torney Thurgood Marshall, future Supreme Court justice, sought to show
at trial that segregated schools inflicted an actual psychological injury
upon his clients and prevented them from learning at their full potential.
Here, he relied not only on legal argument, but also on modern social sci-
ence research, presenting social scientists as expert witnesses at trial and,
when the four cases were consolidated as Brown v. Board of Education
on appeal to the Supreme Court, attaching a “social science statement”
to the NAACP appellate brief that spelled out the psychological harm
caused by Jim Crow.®® Many hands went into this statement, at once cel-
ebrated and notorious, but one man in particular became associated most
closely with its argument, Kenneth B. Clark, whose doll studies were to
become an icon of the Brown decision itself.

Like Myrdal in An American Dilemma, for which he had provided
scholarly assistance, Clark had academic roots that blended the Boasian
intellectual tradition with liberal policymaking and state building. After
graduating from Howard University in 1931, Clark chose to pursue grad-
uate studies so that he could become part of a developing area of work in
psychology exemplified by one of Boas’s students. Determining that he
“wanted to go into the field that Otto Klineberg was in,” he enrolled at
Columbia University in 1938, studying under Klineberg himself and, at
the same time, consciously seeking to emulate another scholar he deeply
admired, Ruth Benedict.®® The place within the liberal policy consensus
of the work Clark pursued at Columbia is evident in one of the early or-
ganizational settings in which it was presented, and which served as the
publisher or the subject of the first two works the Court cited in footnote
eleven, the Midcentury White House Conference on Children and
Youth.”® The fifth in a series of theme-oriented meetings about the young
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inaugurated in 1909 by Theodore Roosevelt, the 1950 conference was to
consider the status of youth in the postwar era by using all of the “out-
standing advances in the last 50 years” in the social sciences, particularly
“the developments in the field of human behavior and the relationship of
people to each other and to their environment.””! The theme of this
“truly Midcentury Conference,” begun as “individual happiness and re-
sponsible citizenship,” was later changed simply to “the healthy person-
ality,” focusing attention on issues of social adjustment and suggesting
that to be a happy and responsible citizen was itself to be fully robust in
psychological being.”? “What we desire in these days of strain and crisis,”
wrote the organizers in their post-Conference report, “is that young peo-
ple shall have both [happiness and civic responsibility], so that, among
other things, they may produce a social order in which the chance for
happiness will be greatly improved. . . . For it is the thesis of this [confer-
ence] that by putting to use what is currently known about conditions fa-
voring or obstructing the healthy development of personality we can rear
a generation of happy, responsible individuals who will be better able to
‘take’ modern life.” “Quite aside from the individual, humanitarian as-
pects” of the issue, continued the organizers, society “now more than
ever stands in need of efficient workers, clear thinkers, loyal citizens, who
are strong enough to protect its way of life.””3

The first two academic works the Court would cite in footnote eleven
of Brown began as a report assigned to Clark by the conference session
on racial discrimination in youth.” Titled “Effect of Prejudice and Dis-
crimination on Personality Development,” the report drew on studies
that Clark and his wife, Mamie Phipps Clark, had conducted beginning
in 1939 to determine the effect of racism on the self-concept of black chil-
dren. These studies relied on projective tests, a scientific tool central to the
culture-and-personality school, in which an ambiguous stimulus is pre-
sented to a test subject, whose recorded reactions are by definition sub-
jective, thereby offering a window onto the symbolic patterns an individ-
ual has incorporated from its culture.” In their work, Clark showed
black children two dolls, one brown, the other white.”® He then asked the
children a series of questions that led them into an American psycholog-
ical dilemma. First, they were asked to show Clark the “nice” doll; then,
to point out the doll that looked “bad”; then, they were asked to indicate
the dolls that looked “like a white child” and “like a colored child”—
and, finally, to point out the doll that “looks like you.” With this final
question, the children were thrown into a deep psychological conflict, for
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pointing out the doll that looked like them would be, at that point, a self-
reproach. The reaction of the children was heartbreaking, and sometimes
they became completely distraught. From these studies, Clark drew a con-
clusion that he presented to the Midcentury Conference and that also be-
came part of liberal American common wisdom: that segregation led to a
“basic confusion” in black self-image and diminished black self-esteem.””
For Clark, as for Myrdal, a self-contradiction within the law, the institu-
tion of Jim Crow, registered as an injury within the self; like Myrdal’s
white Americans, Clark’s children did not fully know themselves as them-
selves.”® It was this psychological self-contradiction that the Court in
Brown would heal through its rejection of the doctrine of separate-but-
equal.

To do so, the Court would need not only to reevaluate past constitu-
tional doctrine, in the course of which it would cite Clark’s work for the
Midcentury White House Conference, but also to consolidate its own in-
stitutional authority. In this effort, the opinion of the Court reflected in
both argument and form the judicial approach of its Chief Justice, Earl
Warren. A Californian, Warren was born in Los Angeles in 1891 to a
Norwegian immigrant father, and he attended both the University of Cal-
ifornia-Berkeley and Boalt Hall School of Law. He came to the Court
after a career in politics that culminated in his election as governor of Cal-
ifornia in 1942. Assuming the office of Chief Justice after Chief Justice
Fred Vinson died of a heart attack in 1953, Warren brought his political
skills to the Court when they were most needed. For while most members
of the Court appeared essentially sympathetic to the goals of the NAACP,
their support of its legal claim was by no means certain or straightfor-
ward. Chief Justice Vinson, for instance, had been troubled by the break
with long-established precedent that would be required to declare that
segregation in public schools was in itself a violation of the Fourteenth
Amendment. Justice Stanley Reed actively favored sustaining Plessy. And
most of the Justices were concerned with the nature of the injunctive re-
lief they might grant in the event the Court declared Jim Crow education
unconstitutional; a demand that Jim Crow schools be dismantled imme-
diately might be ignored or resisted in the South, leading to a constitu-
tional crisis in which the Court’s public legitimacy and power would be
greatly eroded. A skilled negotiator and politician, Justice Warren under-
stood that such resistance would be encouraged if the Court were itself
disunited. Summoning his abilities as a persuader and negotiator, he con-
vinced Justice Robert Jackson not to write a planned separate concur-
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rence, and after much argument, he persuaded Justice Reed not to file a
lone dissent, promising in exchange that desegregation would occur at a
measured pace.

The unanimous opinion that the Court issued on May 17, 1954 also
reflected the link characteristic of the jurisprudence of the Warren Court,
and of postwar liberalism generally, between a thick conception of na-
tional identity and an abiding concern for the subjective life of the soli-
tary individual citizen. Although as attorney general in California, War-
ren supported the wartime removal of Japanese to relocation camps,
while on the Court he famously presided over a marked extension of in-
dividual rights, inaugurating a new era of noneconomic substantive due
process jurisprudence. That fundamental concern for the self lay at the
heart of Brown, resting at the same time on an equally powerful interest
in strengthening a common national civic identity. The first section of the
opinion examines whether the drafters of the Fourteenth Amendment in-
tended its provisions to apply to public education, and generally the ex-
tent to which the historical record cast light on the challenge to the sepa-
rate-but-equal doctrine. Although the question of original intent was of
basic interest, and substantial argument had been devoted to the issue in
the course of the Brown litigation, the research of Justice Felix Frank-
furter’s clerk Alexander Bickel had convinced the Justices that historical
investigation of original intent was “not enough to resolve the problem
with which we are faced.””® The historical record of the Fourteenth
Amendment proved “inconclusive” on the matter.®’ In the second section
of its opinion, therefore, the Court turned to an issue that could provide
interpretive guidance in the absence of historical clarity: the status of pub-
lic education in the United States as an agent of individual achievement
and socio-political coherence. Calling education “perhaps the most im-
portant function of state and local governments,” and recognizing its
“importance . . . to our democratic society,” the Court noted that educa-
tion was “the very foundation of good citizenship.” Required “in the per-
formance of our most basic public responsibilities, even service in the
armed forces,” education prepared children for “later professional train-
ing,” helped them “adjust normally to [their] environment,” and played
a central part in the inculcation of “cultural values” (the first time the
phrase had been used in a published state or federal court decision).?" It
was the foundation of “succe[ss] in life,” the Court asserted, and “where
the state has undertaken to provide it, is a right which must be made
available to all on equal terms.”8?
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Could such an important, nationalizing cultural process be provided
on equal terms to whites and blacks under the conditions of Jim Crow,
even if the facilities provided to the races were materially the same? In an-
swering that question, in the third section of its opinion, the Court turned
to the self and the way it mirrored its socio-legal environment. Citing its
opinions in Sweatt and McLaurin, the Court noted that whether racially
separate educational institutions were equal depended not simply on tan-
gible factors, such as material facilities and curricula, but also on “intan-
gible considerations.” Those considerations, the Court argued, included
the psychological effect on black children of the fact of separation itself,
especially “when it has the sanction of the law.” Racial separation as
sanctioned by the separate-but-equal doctrine, the Court asserted, in its
one rhetorical flight, “generates a feeling of inferiority as to their status in
the community that may affect their hearts and minds in a way unlikely
ever to be undone.”3? That sense of inferiority, that racial self-hatred, in
turn, decreased the motivation of black children to learn, retarded their
“educational and mental development,” and so “deprive[d] [black chil-
dren] of some of the benefits they would receive in a racially integrated
school system.” By definition, then, as the NAACP had claimed, segrega-
tion was itself a violation of the Fourteenth Amendment. “Separate edu-
cational facilities,” the Court announced, “are inherently unequal.”?* It
was in the context of this argument about law and black subjectivity that
the Court contradicted what it called the “psychological knowledge”
available at the time of Plessy by citing the modern social scientific re-
search of footnote eleven, including An American Dilemma and the Mid-
century White House Conference studies of Kenneth Clark.% In confer-
ence, Warren had indicated that a hereditarian ideology of racial hierar-
chy was a thing of the past, and the social science in footnote eleven
confirmed that point.%¢ But citation of the work also reaffirmed the point
about law, self, and society that the Court already had argued as a mat-
ter of constitutional law: that the “inherent” contradiction of the sepa-
rate-but-equal doctrine registered as a split within the black psyche,
within the “hearts and minds” of Negro children, who were embedded
within a network of institutions dedicated to national progress and cul-
tural coherence.

That pattern was central to the modern liberal program of which
Brown itself was to become a symbol, and its cultural force drew on the
same simultaneous break with and extension of the social and political
past with which liberalism defines our own historical moment. The his-
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toric departure of Brown sounds most deeply in the field of juridical
racialism. For in healing the nation by bringing the inherent contradiction
of separate-but-equal to an end, the decision announced through the con-
stitutive language of constitutionalism the nationalization of the concept
of law as an element of the modern boundaries of citizenship. And in
doing so through a recognition of the way in which jurisprudential ideals
defined racial identity within the world of Jim Crow, and speaking with
the psychological inflection that the Boasian tradition impressed upon
modern civic discourse, the decision was animated by juridical-racial
principles at the same time that it brought the juridical-racial tradition
largely to an end. Nevertheless, as with the previous developments within
the juridical-racial tradition, from the mid-nineteenth century forward,
this closing transformation furthered the same historical processes juridi-
cal racialism served and from which, indeed, it first arose. The continua-
tion of those processes, and at times their attainment of a particularly
high degree of efficiency, was evident in the immediate and lasting socio-
legal wake of 1954. For in dismantling the world of separate-but-equal,
healing the nation and the black self at once, the decision in Brown came
to require the ongoing, intimate assertion of federal power over individ-
uals and local governments in a process of nationalization and state de-
velopment underscored by Brown v. Board of Education II (1955) but
rooted ultimately in the Civil War.?” That assertion of national power,
moreover, not only brought about the moral and political transformation
of American society, but also furthered its commercial growth. Thus,
tellingly, the moral and economic programs of modern liberalism were
fused yet again in the jurisprudential grounding of federal anti-discrimi-
nation law, which put the spirit of Brown into statutory form: the power
of Congress to enact those laws, whose constitutionality was upheld in
Heart of Atlanta Motel (1964) and Katzenbach v. McClung (1964), was
justified in terms of its authority to regulate interstate commerce.’® In
this, the story of Brown traced some of the same civic patterns earlier
sketched by Kagama and the Dawes General Allotment Act—and in
breaking with the past through a new structure of juridical-racial
thought, Brown and the movement it helped foster were part of an on-
going American story of citizenship, state power, and economic develop-
ment.



Conclusion

The opinion of the Court in Brown v. Board of Education ef-
fectively signaled the end of the juridical-racial tradition in American cul-
tural history. With its reinterpretation of the meaning of the Fourteenth
Amendment, the Court established new terms for the civic inclusion of
racial minorities in American constitutional law and facilitated a thor-
oughgoing change in popular racial thought, ferrying the United States to
an era that I have described elsewhere as one “after caste.”! The closing
of the juridical-racial tradition had both specific and far-reaching
sources. Most immediately, its roots traced to the intellectual transfor-
mation of anthropology, whose institutional emergence in the previous
century had marked the birth of juridical racialism as a discourse distinct
from ethno-legal thought. The establishment of the modern concept of
culture as one of the main tenets of the field changed the way human dif-
ference was understood and so also the way the relation between race
and law could be discussed in public life and implicitly used as a guide in
judicial decision-making. The culture concept shattered juridical racial-
ism’s intellectual structure. In addition, it should be noted, by drawing
scholarly attention to symbolic themes running throughout and unifying
social experience, the culture concept established the very basis for un-
derstanding juridical racialism. The same intellectual change that
brought the tradition of juridical racialism to a close also provided the
academic perspective and interpretive tools for comprehending and
studying its history. This study, accordingly, has explored its subject by
highlighting rhetorical homologies between judicial doctrine and the
work of anthropologists, revealing photographic cross-sections of pat-
terned ideas, mapping the territory of American civic belonging through
a culturalist view of the past.

Where the intellectual transformation of anthropology provided the
specific mechanism for the passing of the tradition of juridical racialism,
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its first source lay in the broad historical process the tradition furthered,
that of economic and state development. The same trajectory of com-
mercial growth and increased national administrative capacities that
was advanced through the juridical-racial vision of citizenship in the
late-nineteenth and early-twentieth centuries, and which rested on par-
allel conceptions and practices of the self, in turn prompted the disman-
tling of that racial civic vision as the twentieth century rounded its mid-
point. This book thus has followed the course of a history in which law,
social science, and the self were linked on the field of economic and state
modernization. In chapter 1, T suggested how legal decisions animated
by a form of juridical-racial vision resonant with evolutionary anthro-
pology restricted American Indian civic membership and, by expanding
federal power over native affairs, constitutionally enabled the later mass
redistribution of tribal lands. In chapter 2, I explored how judicial opin-
ions whose jurisprudence paralleled the principles of the Teutonic ori-
gins thesis of American government limited Puerto Rican and Filipino
national belonging and facilitated access to overseas markets by estab-
lishing the constitutional doctrine of territorial incorporation. In chap-
ter 3, I considered how legal cases resting on principles of the contract-
ing self central to both eugenicist thought and natural law jurisprudence
closed the door on Asian immigration and naturalization by advancing
or reasserting federal plenary immigration authority, thereby helping to
stabilize domestic labor in the West. And in chapter 4, I examined how
a vision of law, culture, and the self paralleling that of the Boasian
school of anthropology underlay the logic of Brown v. Board of Educa-
tion, which expanded the power of American national government over
the states and, in consequence, released the economic energies stifled by
Jim Crow.

This is not to say that ethno-legal principles are never invoked today
in public discourse. As Adda Bozeman explained many years ago in The
Future of Law in a Multicultural World (1971), the peoples of the globe
are divided by fundamentally contrasting visions of the nature of law,
with Occidental systems of legality standing in basic, perhaps irreconcil-
able contrast to those of Oriental, African, and Islamic societies.? Given
these actual jurisprudential differences, it would be surprising if at least
some Americans did not continue to describe social groups in terms of
their capacity or incapacity for legal behavior, as peoples with or without
law (public concerns about the association of black Americans with law-

lessness also continue to place limits on their full civic assimilation).3
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Such depictions of ethno-legal character have assumed a special salience
in debates over the exercise of American military power in the Islamic
world, particularly in Iraq and Afghanistan, with doubts expressed as to
the appropriateness of extending Western notions of individual human
rights and democratic governance to societies said to be unprepared for
them; these concerns have been evident especially among liberals, inheri-
tors of the group-based thinking central to earlier periods of American
state development. Ethno-legalism of this kind notably also has found
some academic sustenance from the political culture debate in political
science and its complex explanation of differential group capacities for
the liberal rule of law.* But the field lacks deep cultural authority of the
kind that long bound legal and anthropological thought so closely to-
gether; moreover, public concerns about the absence of group legal ca-
pacity in the international arena have been associated most powerfully
with a strain of isolationism opposed to the liberal state-building with
which juridical racialism was intertwined as a principle of state rational-
ity. In contrast to the nineteenth and early-twentieth centuries, today the
strain of ethno-legalism present in public political debate is an ideologi-
cal pole away from which nearly every economically globalizing, militar-
ily expansive trend in American power is directed.

In the place of juridical racialism, American concepts of law and civic
life have been linked less to anthropology or historical political science
than to the academic field with the most powerful influence in American
public life today, economics. For the closing of the juridical-racial tradi-
tion with Brown v. Board of Education in turn opened a cultural space
for the ascendancy of the brand of legal economic thought whose ten-
dency toward market liberalization has become the central contemporary
paradigm for conceiving of the nation and its citizens, as well as a basic
feature of the proclaimed importance of securing liberal rights overseas.
It will take many years to tell what this new legal and civic language,
formed through the coupling of law and the reigning social scientific dis-
cipline of our own time, will hold for the shape of the American nation
and its dependencies. Surely its full understanding will be possible only
after another fundamental shift in social thought displaces economics it-
self from its preeminent social position, just as culture once displaced race
as an explanatory scholarly principle. In the meantime, one can only wait
and watch the next stage in the unfolding drama of development in which
the American state and its evolving concept of law will continue to play
their united part.
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